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OF 

NORTH  CAROLINA, 

AT  RALEIGH. 


FEBRUARY  TERM,  1887. 


R.  M.  NIMOCKS  V.  JOHN  D.  WOODY  et  als. 

Jurisdiction — Contract  and  Tort — Bills  of  Exchange — Accept- 
ance— Equitable  Assignment, 

1.  Where  a  commission  merchant  wrote  to  his  customer  that  a  certain 

amount  was  due  him  and  that  he  might  draw  for  it,  which  letter 
the  customer  showed  to  the  plaintiff  who  took  the  drafts  on  its 
credit,  but  the  commission  merchants  afterwards  refused  to  accept 
it,  when  the  plaintiff  sued  both  the  drawer  and  the  commission  mer- 
chants; It  was  held,  that  the  liability  of  both  was  ex  contractu ,  and 
if  the  amount  was  under  two  hundred  dollars  a  justice  had  juris- 
diction. 

2.  Where  such  letter  was  written  on  March  29th,  and  draft  was  drawn 

on  April  4th,  it  is  not  such  delay  as  will  discharge  the  drawees,  it 
not  appearing  that  any  harm  had  come  to  them  by  the  delay. 

3.  A  letter  \^Titten  to  the  drawer  within  a  reasonable  time  before  or  after 

the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to  be  mis- 
taken, and  promising  to  accept  it,  is,  if  shown  to  the  person  who 
takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance,  and 
binds  the  person  who  makes  the  promise,  even  although  there  be 
no  funds  in  his  hands  belonging  to  the  drawer,  if  the  bill  be  drawn 
payable  at  a  fixed  time,  and  not  at  or  after  sight. 
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4.  If  in  such  case,  the  bill  be  drawn  payable  at  or  after  sight,  and  is  for 
the  entire  amount  named  in  the  letter,  the  payee  can  maintain  an 
action  against  the  drawee  as  the  equitable  assignee  of  the  fund;  as 
it  seenis  in  such  case  the  drawee  would  not  be  liable  as  acceptor, 
unless  the  draft  was  drawn  in  precise  accordance  w4th  the  terms  of 
the  letter. 

Civil  action,  tried  on  appeal  from  a  justice  of  the  peace, 
before  Giilmer,  Judge,  and  a  jury,  at  Fall  Term,  1886,  of 
Cumberland  Superior  Court. 

This  action,  tried  before  a  justice  of  the  peace  of  Cumber- 
land county,  and  carried  into  the  Superior  Court  by  the  de- 
fondants'  appeal,  is  for  the  recovery  of  one  hundred  dollars, 
the  unpaid  residue  of  a  draft  drawn  by  the  defendant  Byrd 
upon  the  other  defendants.  The  essential  facts  of  the  case, 
which  seem  not  to  have  been  disputed,  are  these  : 

The  defendants  Woody  &  Currie,  on  March  29th,  1885,  at 
Wihnington,  addressed  to  their  co-defendants  the  following 
letter : 

C.  M.  Byrj),  Esq.,  Burnt  s  Level,  N.  C.  : 

Dear  Sir  :  Enclosed  find  account  sales  raft  timber.  We 
got  all  we  could  for  your  timber,  and  concluded  it  was  not 
worth  while  to  hold  any  longer.  If  you  have  not  drawn  a 
$50  draft,  you  can  draw  for  the  net  proceeds,  1^223.03.  at 
sight.  If  you  have  drawn  $50,  drawon  us  for  $173.03.  Tim- 
ber still  dull  and  low,  $2.00  to  $10.00. 

Yours,  (fee,  Woody  &  Currie. 

In  pursuance  of  this  authority,  was  drawn  a  draft,  as  fol- 
lows : 

$172.53.  Fayetteville,  N.  C,  April  4th,  1885. 

At  sight,  pay  to  the  order  of  R.  M.  Nimocks,  one  hundred 
seventy-two  and  53-100  dollars,  balance  on  timber  sales, 
value  received,  and  charge  the  same  to  account  of 

C.  M.  Byrd. 
To  Messrs.  Woody  &  Currie,  Wilmington,  N.  C. 
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The  letter  was  shown  to  the  plaintiff  a  day  or  two  before 
the  date  of  the  draft,  and  then  a  draft  was  drawn  bv  and  on 
the  parties  for  S50.50,  and  the  other  on  the  day  of  its  date, 
soon  after,  for  the  residue  of  the  sum  mentioned  in  the  let- 
ter, and  received  by  the  plaintiff  upon  the  faith  of  what  is 
therein  stated. 

The  plaintiff  endorsed  the  draft  to  theFayetteville  National 
Bank,  by  whom  it  was  presented,  and  went  to  protest  for  non- 
acceptance,  and  thereupon  the  plaintiff  took  it  up  and 
brought  suit  on  May  25th,  1885. 

After  its  dishonor,  the  drawee  paid  to  the  plaintiff  $72.03, 
and  refused  to  pay  more,  saying  that  a  mistake  of  $100.00 
had  been  made  in  Byrd's  account  when  the  letter  was  writ- 
ten,  which  had  since  been  discovered. 

No  defence  was  made  bv  Bvrd,  and  no  evidence  offered  bv 
the  resisting  defendants. 

These  moved  to  dismiss  the  action  for  want  of  jurisdiction 
in  the  justice  who  tried  the  cause  : 

I.  Because  it  was  an  action  not  founded  on  contract. 

II.  Because  two  separate  causes  of  action,  one  against  the 
defendant  Byrd,  ex  co-ntradu,  and  one  against  Woody  &  Cur- 
rie,  ex  delicto,  had  been  joined  in  the  same  suit.  His  Honor 
being  of  opinion  that  there  was  no  improper  joinder,  and 
that  the  justice  had  jurisdiction,  refused  defendants'  motion, 
and  they  excepted.  The  defendants  Woody  &  Currie  asked 
for  the  following  special  instructions,  which  were  refused  : 

I.  That  the  defendants  Woody  &  Currie  not  being  parties 
to  the  draft,  were  not  liable  thereon. 

II.  That  the  letter,  not  being  intended  as  a  letter  of  credit, 
but  a  simple  letter  from  a  commission  merchant  to  his  cus- 
tomer as  to  the  state  of  his  account  with  them,  that  the 
plaintiff  had  no  right  to  treat  it  as  a  contract,  or  basis  for  a 
contract,  with  him. 
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III.  That  the  plaintiff,  being  a  stranger  to  said  letter, 
could  take  no  advantage  of  any  promise  therein  to  Byrd, 
expressed  or  implied. 

IV.  That  the  time  between  the  date  of  the  letter  and  the 
date  of  draft,  was  too  long  for  the  plaintiff  to  have  treated 
it  as  a  promise  or  contract  expressed  or  implied. 

V.  That  upon  the  whole  testimony,  taking  the  same  as 
true,  the  plaintiff  was  not  entitled  to  recover. 

His  Honor  charged  the  jury,  that  if  they  believed  the  evi- 
dence, they  should  find  a  verdict  in  favor  of  the  plaintiff, 
and  the  defendants  Woody  &  Currie  excepted.  Verdict  and 
judgment  for  the  plaintiff  against  the  defendants  Woody  & 
Currie,  and  they  appealed. 

No  counsel  for  the  plaintiff. 

Mr.  E.  R.  Stamj)8j  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts)  : 

I.  The  jurisdiction  was  in  the  justice,  for  the  action  is 
founded  upon  contract,  and  is  not  in  tort  as  misconceived  by 
the  appellants. 

II.  The  objection  that  the  appellants  are  not  parties  to 
the  draft,  nor  the  plaintiff  to  the  letter,  and  that  its  admis- 
sion as  evidence  was  an  erroneous  ruling,  is  in  all  these 
aspects  untenable,  as  will  be  seen  in  the  inquiry  into  the 
defendants'  liability  to  the  plaintiff. 

III.  The  interval  between  the  date  of  the  letter  and  the 
date  of  the  draft,  it  not  appearing  that  any  harm  has  occur- 
red to  the  drawees  by  the  delay,  is  not  unreasonable  under 
the  circumstances,  so  as  to  work  their  exoneration. 

The  main  question  then  is,  whether  the  appellants  incur- 
red responsibility  to  the  plaintiff,  who  accepted  the  draft  of 
Byrd  upon  the  assurance  contained  in  the  letter  shown  him, 
and  on  which  he  relied,  of  prompt  payment  on  its  presenta- 
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tion.  there  being  money  then  in  their  hands  upon  their  own 
representation,  sufficient  for  the  purpose. 

It  must  be  admitted  that  there  is  some  diversity  in  the 
rulings  in  England  and  in  this  country,  as  to  whether  a 
promise  made  in  writing  to  accept  and  pay  a  draft  for  a 
specified  amount,  yet  to  be  drawn,  and  communicated  to 
one,  who  upon  the  faith  of  such  promise,  becomes  the  payee 
of  it,  when  drawn  for  value,  is  an  acceptance  in  law,  so  that 
an  action  upon  it  can  be  maintained  by  the  latter.  In  the 
case  of  The  Bank  of  Ireland  v.  Archer^  11  M.  &  W.  (Ex.), 
383,  it  is  decided  that  such  a  result  does  not  follow,  and  there 
are  decisions  in  some  of  the  State  Courts  to  the  same  effect. 
But  in  the  well  considered  and  elaborate  opinion  of  Chief 
Justice  Marshall,  in  Cooledge  v.  Payson,  2  Wheat.,  63-75, 
speaking  in  reference  to  the  distinction  between  the  cases  of 
a  bill  drawn  upon,  and  a  bill  drawn  after  such  promise,  it  is 
said:  "The  Court  can  perceive  no  substantial  reason' for  this 
distinction.  The  prevailing  inducement  for  considering  a 
promise  to  accept,  as  an  acceptance,  is  that  credit  is  thereby 
given  to  the  bill.  Now  this  credit  is  given  as  entirely  by  a 
letter  written  before  the  date  of  the  bill  as  bv  one  written 
afterwards."  The  general  rule  is  then  declared  in  these 
words:  "Upon  a  review  of  the  cases  which  are  reported, 
the  Court  is  of  opinion,  that  a  letter  written  witliin  a  reason- 
able time  before  or  after  the  date  of  a  bill  of  exchange,  de- 
scribing it  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is,  if  shown  to  the  person  who  afterwards  takes  the 
bill  on  the  credit  of  the  letter,  a  virtual  acceptance,  binding 
the  person  who  makes  the  promise." 

The  same  doctrine  is  laid  down  in  Toumsley  v.  Snmrall,  2 
Peters,  170-185,  by  Justice  Story,  and  it  is  said  to  prevail 
when  there  are  no  funds  of  the  drawer  in  the  drawee's 
hands,  and  the  action  may  be  brought,  says  Nelson,  J.,  in 
Cassell  v.  Davis,  1  Black's  C.  C.  Reports,  by  any  one  who 
makes  advances  on  the  bill  upon  such  assurance  of  payment. 
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To  the  same  effect  is  1  Daniel  Neg.  Instruments,  §§559,  560, 
561;  and  1  Edw.  on  Bills,  Notes,  &c.,  §567,  and  following; 
Pluvimer  v.  LymaUy  49  Me.,  229;  Stiman  v.  IlarruoUy  42 
Penn.  St.,  49. 

We  are  referred,  however,  to  section  562,  in  Mr.  Daniel's 
first  volume,  who  says:  **It  seems  applicable,  (the  rule,)  to 
the  cases  of  bills  payable  on  demand,  or  at  a  fixed  time  after 
date,  and  not  to  bills  payable  at  or  after  sight,  for  in  order 
to  constitute  acceptance  in  the  latter,  a  presentment  is  indis- 
pensable, since  the  time  the  bill  is  to  run,  cannot  otherwise 
be  ascertained." 

This  may  be  true  in  a  strict  sense,  an  actual  presentment 
and  acceptance  being  necessary  to  determine  the  time  of 
payment,  as  in  a  sight  draft,  days  of  grace  are  allowed ;  but 
the  presentation  in  this  case  has  been  made,  and  not  only 
acceptance  refused,  but  liability  denied  altogether.  The 
present'draft  is  in  precise  accord  with  the  direction  in  the 
letter,  and  the  plaintiff  has  advanced  his  money  upon  the 
assurance  of  its  being  met,  and  the  governing  general  rule 
is,  that  the  drawee  thereby  undertakes  the  obligations  of 
the  acceptor,  and  we  see  no  reason  why  it  should  not  be  so 
in  any  form  of  a  draft,  made  in  pursuance  of  the  terms  of 
the  promise,  though  in  the  exceptional  cases,  an  actual  pre- 
sentation may  be  necc^ssary  to  fix  the  time  of  payment,  and 
authorize  the  action  upon  it  as  an  acceptance. 

But  if  a  recovery  be  obstructed  upon  this  ground,  it  may 
be  effected  upon  the  basis  of  an  assignment  of  tlie  fund  in 
the  drawee^s  hands.  It  is  a  transfer  of  the  whole,  not  of  a 
part,  made  known  to  tlie  appellants  before  any  other  dispo- 
sition is  made  of  it,  or  any  change  taken  place  unfavorable 
to  their  liability.  The  point  is  expressly  decided  in  Whcaihj 
V.  Strobe,  12  Cal.,  92,  the  opinion  being  delivered  by  Justice 
Field,  now  of  the  Supreme  Court  of  the  United  States,  in 
which  he  says:  "The  order,  though  not  available  against 
Strobe  for  want  of  acceptance,  operated  as  an  equitable  as- 
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signment  of  the  demand  of  Wheatly  to  Howell.  It  was 
given  for  an  antecedent  debt,  and  for  the  full  amount  of 
the  demand  against  Strobe.  The  consideration  was  valua- 
ble, and  there  was  no  splitting  of  the  amount  due  into  dif- 
ferent and  distinct  causes  of  action,  and  in  such  cases,  it  is 
well  settled  that  an  ordevy  whether  accepted  or  noty  operates  as 
an  assignment  of  the  debt  or  fund  against  which  it  is 
drawn." 

Following  this  ruling,  Mr.  Daniel  says,  that  "  it  seems  to 
be  settled  by  the  authorities,  that  if  drawn  for  the  whole 
amount,  it  (the  draft)  operates  as  an  equitable  assignment^ 
which  will  take  precedence  of  any  subsequent  lien  or  charge 
upon  them ;  and  that  after  notice  to  the  drawee  will  bind 
him."     §431. 

As  an  equitable  assignee  then,  the  action  can  be  main- 
tained upon  an  implied  contract  to  pay. 

There  is  no  error.     Judgment  affirmed. 

No  error.  '  Affirmed. 


JOS.  WHITE  et  als.  v.  W.  S.  BUTCHER  et  als. 
Equity  Pract ice — Ju risdict ion — Reference. 

1.  Where  a  suit  in  equity  was  pending  in  the  Supreme  Court  at  the  time 

of  the  adoption  of  the  present  system  of  procedure,  the  Superior 
Courts  are  the  proper  tribunals  to  proceed  with  the  cause,  and  this 
Court  can  make  no  order  in  it,  except  to  remand  the  papers. 

2.  Where  in  such  case,  a  decree  had  been  made  in  this  Court  settUng  the 

rights  of  the  parties,  and  only  the  final  accounts  remained  to  be 
taken,  the  Superior  Courts  cannot  allow  amended  pleadings  to  be 
filed,  or  the  rights  of  the  parties  as  settled  by  the  decree  to  be  varied^ 
but  must  proceed  with  the  cause  in  accordance  with  the  decree. 


— — -,, 
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3.  Under  the  former  e(iuity  practice,  in  a  suit  for  specific  performance, 

a  reference  was  ordered  l)efore  the  final  decree  to  ascertain  the  bal- 
ance due  on  the  purchase  money,  but  not  to  afford  affirmative  relief 
to  the  defendant. 

4.  Under  the  present  practice,  a  reference  will  not  be  ordered  after  a 

final  decree. 

(Royster  v.  Chandler,  6  Jones  Eq.,  291;  Hart  v.  Roper,  6  Jones  Eq.,  349; 
Pearson  v.  Carr,  at  this  Term;  cited  and  approved). 

This  was  a  motion  made  by  the  plaintiffs,  at  the  February 
Term,  1887,  of  the  Supreme  Court. 

The  nature  and  object  of  the  motion  appear  in  the  opinion. 

Mr.  A.  E.  Holton,  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Smith,  C.  J.  The  bill  to  enforce  the  specific  execution  of 
a  contract  for  the  sale  of  land,  was  filed  in  the  Court  of  Equity 
of  Surry  county,  at  Fall  Term,  1857,  and  at  Spring  Term, 
1861,  set  for  hearing,  and  removed  to  the  Supreme  Court  at 
June  Term,  and  it  was  determined  in  favor  of  the  complain- 
ant; and  it  was  declared,  that  tlie  defendant  Ilolderfield,  a 
purcliaser  with  notice  of  the  complainant's  equity,  must  make 
title  to  him  on  i)ayment  of  the  residue  of  the  purchase 
money,  with  interest,  after  deducting  rents  with  which  he  is 
chargeable  during  his  occupation,  as  to  which  there  should 
be  a  reference  and  account,  if  so  desired  by  the  parties. 

A  year  later,  such  reference  was  ordered  to  the  clerk,  and 
he,  at  June  Term,  1804,  made  a  report,  with  the  statement 
of  the  account,  in  which  he  finds  that  the  rents,  less  the  im- 
provements put  upon  the  land,  computed  to  the  1st  day  of 
January,  1803,  exceed  the  amount  of  the  unpaid  purchase 
monev  bv  the  sum  of  $53.90.  At  June  Term,  1875,  a  motion 
was  entered  to  confirm  the  report  of  the  referee,  of  which 
notice  was  directed  to  be  given  to  the  defendant  Moses  Pit- 
man, and  such  notice  was  served  on  him  and  on  the  plaintiflE. 


x 


FEBRUARY  TERM,  1887. 


White  v.  Butcher. 


At  June  Term,  1876,  such  confirmation  was  given,  and  a 
decree  entered,  remanding  the  cause  for  further  proceedings 
to  the  Superior  Court,  the  successor  of  the  Court  of  Ec^uity, 
not  prejudicial  to  the  decree. 

The  remand  is  entered  on  the  docket  of  said  Superior 
Court,  at  Fall  Term,  and  it  was  continued  for  a  series  of 
years,  the  record  stating  that  the  papers  in  the  cause  had  not 
been  sent  down  from  this  Court.  Some  action  was  taken 
during  this  period,  and  among  others,  a  new  order  of  refer- 
ence to  take  an  account  of  rents  and  profits,  which  remained 
unexecuted.  At  Spring  Term,  1886,  as  appears  in  the  record 
of  that  Court,  transmitted  and  certified  by  the  clerk,  this 
order  was  entered : 

"  This  cause  coming  on  to  be  heard  upon  the  amended 
complaint,  and  answer  of  defendant  Moses  Pitman,  and  it 
appearing  that  the  cause  was  transferred  to  the  Supreme 
Court  before  the  amended  complaint  and  answer  were  filed, 
and  that  the  cause  was  then  depending  in  the  Supreme  Court, 
and  that  said  amended  pleadings  were  improvidently  filed  ; 
it  is  ordered  that  the  amended  complaint  and  answer  be 
stricken  out,  and  that  the  cause  stand  as  it  stood  before  the 
filing  of  the  amended  complaint  and  answer."^ 

At  the  last  Term  of  this  Court,  plaintiffs'  counsel  moved 
for  a  decree  of  title,  and  for  a  further  reference  to  ascertain 
the  value  of  the  rents  of  the  land  accrued  since  the  taking 
of  the  first  account ;  and  notice  having  been  served  on  one 
of  the  complainant's  counsel,  the  motion  has  been  i)ressed 
upon  us  at  the  present  Terra. 

This  general  history  of  a  case  which  runs  through  a  period 
of  nearly  a  third  of  a  century,  with  its  attending  irregular- 
ities and  delays,  is  sufficient  to  show  its  present  attitude  and 
relation  to  the  Court. 

The  last  decree,  following  and  in  execution  of  that  deter- 
mining the  merits  of  the  cause,  and  the  right  of  the  com- 
plainant to  a  specific  performance  of  the  contract,  lacked 
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only  an  order  for  title  to  make  a  complete  and  final  disposi- 
tion of  it.  The  remand  arrested  further  action  here  at  this 
point,  and  carried  with  it  the  confirmation,  leaving  to  the 
Superior  Court  the  duty  of  taking  such  further  action  as  was 
needed,  and  none  other,  for  its  consummation.  The  practice 
of  remanding  is  settled  by  precedent.  Royster  v.  Chandlery 
6  Jones  Eq.,  291 ;  Hart  v.  Roper,  Ibid.,  349. 

The  controversy  adjusted  in  this  Court,  could  not  be  re- 
opened in  the  Court  below,  as  seems  to  have  been  attempted, 
by  new  pleadings  introduced,  or  by  permitting  anything  to 
be  done  inconsistent,  or  at  variance  with  the  rulings  here 
made.  The  practical  result  to  be  secured  was  the  convey- 
ance of  the  title  to  the  property,  as  would  have  been  the 
case  here,  had  the  jurisdiction  over  the  cause  been  retained. 
But  it  was  no  longer  in  this  Court  for  any  further  order, 
unless,  j)erha4)s,  the  transmission  of  the  pa|)ers  and  tran- 
scrij)t;  but  the  neglect  to  transmit  them,  did  not  retain  the 
cause  itself  after  the  order,  nor  impair  the  efficiency  of  the 
order. 

The  final  and  effectual  relief  in  securing  the  estate  in  the 
land,  must  be  found  in  an  aj^plication  to  the  Court  below, 
where  the  jurisdiction  is ;  not  in  this  Court,  where  it  is  not.  As 
to  f\irtlier  relief  in  a  new  reference,  we  mav  observe  that  in  the 
old  e([uity  practice,  unlike  the  present,  the  purpose  of  refer- 
ence was  to  ascertain  if  payment  had  been  made,  or  how 
much  had  been  paid,  as  j)reliminary  to  the  decree,  but  not 
to  afford  ground  for  affirmative  relief  for  tlie  defendant,  and 
so  is  this  case  ])resente(l  in  the  pleadings. 

There  was  no  cross-bill  filed  bv  the  defendant,  but  his 
defence  was  confined  to  resistance  to  the  plaintiffs'  alleged 
equity.  And  even  under  our  present  system,  which  does  not 
control  this  proceeding,  no  such  additional  reference  is  allow- 
able after  a  final  decree.  Pearson  v.  Carry  at  the  present 
Term. 

The  motion  must  be  denied,  with  costs. 

Denied. 
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JOHN  CORNWALL  v.  THE  CHARLOTTE,  COLUMBIA  AND 
AUGUSTA  RAILROAD  COMPANY. 

Contributory  Negligence. 

0 

1.  Although  a  servant  be  injured  by  the  negligence  of  his  master,  yet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  acci- 
dent, and  the  injury  can  be  traced  to  his  own  negligence  as  well  as 
that  of  the  defendant,  he  cannot  recover. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  dangerous 

duty,  this  does  not  relieve  him  of  tlie  duty  of  avoiding  any  particu- 
lar danger  incident  to  carrying  out  the  order. 

3.  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the  plain- 

tiff must  have  been  a  proximate  cause  of  the  injury  complained  of. 

4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempteil  to  get  upon  the  pilot  of  a  moving  locomotive,  and  in  doing 
so,  his  clothes  were  caught  in  the  splinters  on  a  worn  rail;  It  was 
held,  even  if  the  master  was  negligent  in  not  repairing  the  rail,  yet 
it  was  the  duty  of  the  servant  to  use  reasonable  care,  and  it  was 
error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plaintiff  was 
ignorant  of  the  condition  of  the  rail,  and  got  on  the  engine  in  obe- 
dience to  the  order,  that  he  was  entitled  to  recover. 

{Johnson  v.  The  Railroad,  HI  N.  C,  453:  Dog(jeft  v.  The  Railroad,  78 
N.  C,  305:  Oiceaa  v.  The  Railroad,  88  N.  C,  502;  cited  and  ap- 
proved). 

Civil  action,  tried  before  Avery^  Judge,  and  a  jury,  at 
Spring  Term,  1880,  of  Me(;klenp,i:rg  Superior  Court. 

There  was  a  verdict  and  judgnioiit  for  the  plaintiff,  and 
the  defendant  appealed . 

The  facts  fully  appear  in  the  opinion. 

Mr.  W.  P.  Bynum,  for  the  plaintiff. 

Mr.  Gearge  E,  Wilson  filed  a  brief,  for  the  defendant. 

Smith,  C.  J.  The  plaintiff,  while  in  the  service  of  the 
defendant,  as  brakeman  on  one  of  its  freight  trains,  was 
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directed  bv  the  conductor,  when  the  train  on  which  he  was 
employed  reached  the  station  known  as  Pineville,  to  cut 
loose  the  engine  and  change  the  switch  at  the  side-track, 
after  doing  which,  in  the  effort  to  get  on  the  pilot — or,  as  it 
is  usually  called,  the  "cow-catcher" — his  pants  became  en- 
tangled with  some  iron  splinters  worn  off  the  rail  and  pro- 
jecting a  few  inches  from  it,  wliich  caused  him  to  fall,  and 
his  hand  was  crushed  by  one  of  the  truck  wheels,  rendering 
amputation  necessary.  To  obtain  compensation  for  this 
injury,  the  present  action  has  been  instituted. 

.  The  plaintiff  testifies,  that  the  conductor  had  given  him 
general  directions  that  in  shifting  trains  at  stations,  he  should 
ride  back  and  forth  on  the  engine,  so  as  to  be  always  at  his 
post ;  and  later  in  the  examination,  he  adds  that  the  order 
was,  "to  jump  on  and  ride  that  way,"  meaning,  as  we  sup- 
pose, upon  the  pilot. 

A  witness  for  the  plaintiff  there  residing,  saw  the  plaintiff 
run  from  the  switch  and  attempt  to  jump  upon  the  pilot  of 
the  engine  whilst  it  was  in  motion,  when  he  fell  and  sus- 
tained the  injury  mentioned.  The  plaintiff,  while  he  had 
been  thus  employed  for  several  years,  had  not  before  seen 
these  frayed  projecting  pieces  of  iron,  nor  does  the  defect  in 
the  rail  a])pear  to  have  been  called  to  the  attention  of  the 
proper  officers  of  the  company,  as  involving  possible  danger, 
and  the  need  of  rci)aration.  The  conductor  for  the  defend- 
ant, testifies  to  the  contrary  about  giving  such  order  to  the 
plaintiff,  and  both  he,  the  engineer  and  the  fireman,  after 
describing  so  much  as  each'  saw  of  the  accident,  give  a  some- 
what different  version  of  the  occurrence,  and  of  the  plaintiff's 
action  that  immediately  preceded  it,  as  obtained  from  the 
plaintiff's  own  account  of  it,  in  answer  to  inquiries  made  as 
soon  as  he  was  known  to  be  hurt.  It  was  also  shown  from 
a  book  of  the  company,  containing  rules  and  regulations  for 
the  transportation  department  of  its  service,  which  are  in 
minute  detail,  for  the  guidance  of  its  officers,  agents  and 
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employes,  that  "  no  person  besides  the  engineer  and  fireman 
will  be  permitted  to  ride  on  the  engine  or  tender,  without  a 
written  order  from  the  superintendent  or  master  of  trains," 
except,  &c.,  not  changing  the  prohibition  so  far  as  it  affects 
the  plaintiff. 

An  instruction  was  asked  for  the  defendant,  and  refused, 
to  this  effect : 

"If  the  jury  believe  from  the  testimony,  that  the  accident 
was  caused  by  the  plaintiff  *s  attempting  to  get  upon  the  pilot 
of  theengine  while  the  same  was  in  motion,  he  cannot  recover," 
the  last  sentence  being  understood  to  mean,  that  the  finding 
should  be,  upon  the  second  issue  of  contributory  negligence, 
in  favor  of  the  defendant.  The  instruction  embodies  the 
proposition,  that  in  such  case,  the  plaintiff  being  the  direct 
cause  of  the  accident,  could  have  no  claim  on  the  defendant 
for  remuneration.  It  is  manifest  that  the  rash  and  incon- 
siderate act  of  attempting  to  get  on  the  pilot  of  a  moving 
engine,  was  the  immediate  and  direct  cause  of  the  injury, 
however  much  of  blame  may  be  put  on  the  defendant  for 
its  antecedent  neglect  to  replace  the  defective  rail  with  a 
better  one.  Assuming,  then,  the  negligence  of  the  company 
in  permitting  this  rail  to  remain  in  such  condition,  it  does 
not  relieve  the  plaintiff  from  exercising  that  care  and  atten- 
tion which  his  own  safety  would  suggest,  for  avoiding  the 
consequences  of  the  defendant's  negligence.  The  correct 
rule  is  thus  laid  down  in  Johnson  v.  Railroad  Co.,  81  N.  C, 
453 :  "  But  in  every  case,  he  (the  servant)  must  not  by  his 
own  negligent  conduct  contribute  to  the  injury,  and  if  by 
reasonable  care  and  prudence  it  could  have  been  averted,  he 
has  no  remedy  against  his  emploj^er."  The  doctrine  rests 
upon  sound  reasoning,  and  is  supported  by  numerous  refer- 
ences to  cases  decided  by  this  Court.  Now,  was  not  the 
plaintiff  not  only  negligent,  but  engaged  in  committing  a 
rash  act,  when  he  essayed  under  the  circumstances,  to  get 
upon  the  pilot,  and  should  he  not  have  been  observant  of 
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the  condition  of  the  frayed  rail  at  the  place  where  he  essayed 
to  mount  it,  before  making  the  hazardous  effort?  If  the 
evidence  warranted  the  finding  of  the  facts  as  hypothetically 
set  out  in  the  instruction,  the  iurv  should  have  been  so 
charged,  and  there  is  error  in  refusing  to  give  it. 

The  third  instruction  given,  instead  of  that  asked,  and 
intended  as  a  substitute,  is  in  these  words:  "If  the  defend- 
ant company  allowed  a  rail  next  to  the  switch  to  become 
splintered,  and  the  s[)linters  extended  so  far,  and  were  of 
such  strength  as  to  catch  in  the  clothing  of  the  plaintiff, 
and  prevent  him  from  getting  on  the  train  or  engine,  then 
the  defendant  was  guilty  of  negligence,  and  if  the  plaintiff's 
injury  was  caused  1)V  sudi  vSplinters  catching  in  his  clothing, 
and  the  ]>laintiff  did  not  previously  know  the  condition  of 
tlie  iron,  the  jury  would  respond  to  tlie  first  issue — yes." 

After  declaring  that  the  burden  of  showing  that  the  injury 
resulted  from  the  defendant's  negligence,  the  Court  proceeded 
to  charge: 

"  It  a})pearing  from  the  testimony  offered  by  the  plaintiff, 
that  he  fell  in  attempting  to  mount  upon  tlie  cow-catcher 
or  pilot  of  an  engine  in  motion,  the  plaintiff  was  negligent, 
and  his  negligence  was  one  of  the  immediate  causes  of  the 
injury  he  sustained,  and  the  jury  will  find  in  response  to 
the  second  issue  in  the  negative,  unless  the  conductor  of  the 
train,  having  authority  to  control  the  plaintiff  as  brake- 
man,  ordered  the  plaintiff  to  ride  on  the  pilot  from  the  switch 
to  the  depot  where  cars  were  shifted  to  the  side-track." 

But  he  added,  in  substance,  that  if  without  knowing  the 
condition  of  the  track,  he  acted  in  obedience  to  an  order 
which  the  conductor  had  the  right  to  give,  the  response  to 
the  issue  should  be  in  favor  of  the  plaintiff. 

Now,  it  appears  from  the  plaintiff's  testimony  only,  that 
such  general  direction  was  given  him  by  the  conductor,  and 
no  special  direction  to  this  effect  was  given  at  this  time  or 
place,  and  it  did  not  therefore  dispense  with  proper  vigilance 
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and  care  on  his  part  in  carrying  out  the  command.  It  was 
not  less  the  plaintiff's  duty  to  see  and  avoid  any  particular 
dangers  incident  to  obedience.  He  was  to  see  to  his  own 
safety,  and  not  recklessly  act  in  disregard  of  the  time  and 
place  in  getting  upon  the  engine.  No  reason  is  suggested 
why  he  did  not  select  some  other  place,  where  there  were  no 
such  splinters,  and  where  this  peril  w^ould  have  been  avoided. 
We  think  the  jury  should  have  been  told,  that  the  plaintiff 
was  bound,  even  when  executing  the  order,  to  use  reasonable 
precautions  for  his  own  security  ;  and  if  the  attem})t  was  not 
only  without  the  exercise  of  them,  but  approximating  a 
reckless  indiiference  to  his  own  safetv,  to  which  the  orders 
of  his  superiors  cannot  extend,  he,  and  not  the  defendant, 
in  a  legal  sense,  would  be  responsible  for  the  consecjuences. 
As  is  said  in  Doggeti  v.  Railroad^  78  N.  C,  805  :  "  If  the  plain- 
tiff's negligence  contributed  directly  to  the  injur}',  it  is  well 
settled  that  he  cannot  recover."  "  The  negligence  of  the 
plaintiff,"  adopting  the  language  of  a  recent  author,  "  in 
order  to  bar  a  recovery,  must  have  been  a  proximate  cause 
of  the  injury  complained  of";  Thomps.  Neg.,  page  1157, 
§8 ;  page  1151,  §5.     See  also,  (hvefiu  v.  Railroady  88  N.  C,  502. 

We  have  not  considered  the  effect  upon  the  defendant's 
liability  of  the  relations  between  the  conductor  and  the 
plaintiff,  and  whether  they  are  fellow-servants  of  a  common 
principal,  within  the  meaning  of  the  rule  that  exonerates 
him  or  it,  about  which  the  decisions  are  conflicting,  but  upon 
the  broader  ground  on  which  a  stranger  w^ould  stand. 

We  are  of  opinion  that  there  is  error  in  the  rulings  of  the 
Court,  and  that  the  defendant  is  entitled  to  a  new  trial. 

Error.  Reversed. 


16  IN  THE  SUPREME  COURT. 


McNeill  v,  Lawton. 


N.  A.  McNeill  et  ale.  v.  ELLA  LAWTON. 
Case  on  Appeal — Reference — Nonsuit 

1.  Where  there  is  a  conflict  between  the  record  and  the  case  on  appeal, 

the  record  must  prevail,  but  where  matters  are  stated  in  the  case* 
in  regard  to  which  the  record  is  silent,  they  will  be  accepted  as 
facts. 

2.  Sending  a  case  to  be  tried  by  a  referee  does  not  deprive  the  Court  of 

its  jurisdiction,  and  it  can  make  any  and  all  necessary  orders  there- 
in, pending  the  trial  before  the  referee. 

8.  So,  a  plaintiff  may  take  a  nonsuit  while  the  case  is  pending  before 
a  referee,  if  the  case  be  one  in  which  he  is  entitled  to  do  so. 

4.  While  generally  speaking  a  plaintiff  can  take  a  nonsuit  at  any  time 

before  verdict,  yet  he  cannot  do  so  if  the  defendant  has  pleaded  a 
counter-claim,  which  arises  out  "of  the  same  contract  or  transaction 
which  is  the  foundation  of  the  plaintifTs  cause  of  action. 

5.  W^hen  the  counter-claim  does  not  arise  out  of  the  same  transaction 

as  theplaintiff'scauseof  action,  but  falls  under  subdivision  2  of  ^244 
of  The  Code  J  the  plaintiff  may  submit  to  a  nonsuit.  In  such  case, 
the  defendant  may  either  withdraw  his  counter-claim,  when  the 
action  will  be  at  an  end,  or  he  may  proceed  to  try  it,  if  he  so  elects. 

{Fanner  v.  Williams,  75  N.  C,  401;  State  v.  Keeter,  80  N.  C,  472;  Bank 
v.  Stewart,  93  N.  C,  402;  Whedhee  v.  Leggett,  92  N.  C,  469;  cited 
and  approved). 

Civil  action,  tried  before  Philips,  Judgey  at  October  Civil 
Term,  1880,  of  Wake  Superior  Court. 

The  following  i^  so  much  of  the  case  settled  on  appeal,  as 
it  is  necessary  to  set  forth  here  : 

This  is  an  action  to  enforce  the  payment  of  an  amount 
alleged  by  the  plaintiffs  to  be  due  to  them  by  the  defend- 
ant, for  material  furnished  and  work  and  labor  done,  in 
erecting  and  repairing  certain  buildings  and  personal  pro- 
perty in  the  city  of  Raleigh,  and  to  have  the  same  declared 
to  be  a  lien  on  said  buildings,  and  the  lot  upon  which  the 


FEBRUARY  TERM,  1887.  IT 


McNeill  v.  Lawton. 


same  are  situated,  discharged  from  all  homestead  claims  on 
the  part  of  the  defendant. 

At  the  October  Term,  1886,  of  Wake  Superior  Court,  the 
plaintiffs  made  a  motion  to  be  permitted  to  take  a  nonsuit. 
The  defendant  opposed  the  granting  of  said  motion  on  the 
following  grounds: 

1.  For  that  the  Court  had  no  jurisdiction  and  no  power  to 
grant  said  motion,  because,  at  the  April  Term,  1886,  of  said 
Court,  the  said  case  w^as  referred  for  trial  by  consent  of  par- 
ties plaintiff  and  defendant,  and  because  the  referee  by  con- 
sent of  counsel  for  plaintiffs  and  defendant,  had  proceeded 
with  the  trial  of  said  case  upon  complaint,  answer,  amended 
answer  and  replication,  and  because  said  case  was  then  pond- 
ing before  said  referee  upon  complaint,  answer,  amended 
answer  and  replication. 

2.  For  that  the  defendant  in  her  said  answer  and  amended 
answer,  set  up  a  counter-claim  existing  at  the  time  of  the 
bringing  of  the  action,  and  arising  out  of  the  transaction  on 
which  plaintiffs  sued,  and  prayed  for  judgment  against  the 
plaintifls  for  the  sum  of  ?768.58  and  costs. 

The  facts  in  the  case  are  as  follows  : 

The  plaintiffs  filed  their  complaint  in  the  Superior  Court 
on  the  23d  of  February,  1886 ;  the  defendant  filed  her  answ- er 
in  said  Court  on  the  6th  of  March,  1880;  the  plaintiffs  filed 
their  replication  to  the  answ^er  on  the  20th  of  April,  1886. 
By  consent  of  parties  the  defendant  filed  an  amended  an- 
swer, and  plaintiffs  amended  their  replication.  Said  answer 
and  amended  answer  set  up  a  counter-claim,  existing  at  the 
time  of  the  bringing  of  the  action,  and  arising  out  of  the 
transaction  upon  which  defendant  sues,  and  prays  for  judg- 
ment against  plaintiffs  for  the  sum  of  $768.53  and  costs. 

At  April  Term,  1886.  of  said  Court,  by  consent  of  parties, 

the  case,  (then  standing  for  trial  upon  complaint,  answer, 

amended  anwer  and  replication,)  was  referred  for  trial  to 

Armistead  Jones,  Esq.,  with  leave  to  defendant  to  withdraw 
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her  answer,  and  file  a  demurrer  as  to  the  validity  of  the 
lien. 

The  proceedings  in  said  cause,  taken  and  had  before  the 
referee,  were  as  follows: 

On  the  26th  of  June,  1886,  by  consent,  the  defendant's 
answer  w^as  considered  as  withdrawn,  and  the  demurrer  filed 
in  said  cause,  was  by  consent,  argued  before  the  referee. 
Plaintiffs,  upon  motion,  were  allowed  to  file  the  contract  as  an 
exhibit  to  the  complaint;  and  the  defendant  was  allowed  to 
amend  her  demurrer.  The  defendant  excepted  to  the  filing 
of  the  contract.  The  demurrer  was  overruled,  and  defend- 
ant excepted.  The  demurrer  being  overruled,  the  defend- 
ant, bv  consent,  was  allowed  to  answer.  The  defendant  then 
re-filed  her  answer  and  amended  answer,  setting  up  a  coun- 
ter-claim existing  at  the  time  of  the  bringing  of  the  action, 
and  arising  out  of  the  transaction  on  which  plaintiffs  sue, 
and  asking  judgment  against  plaintiffs,  and  by  consent 
plaintiffs  re-filed  their  replication. 

The  Court  refused  to  permit  the  plaintiffs  to  take  a  non- 
suit, and  rendered  judgment  as  follows: 

"  This  cause  coming  on  to  be  heard  upon  the  motion  of 
the  plaintiffs  to  take  a  nonsuit,  and  the  defendant  resisting 
the  motion  on  the  ground  that  the  case  has  been,  and  is  now 
referred  by  consent,  and  on  the  further  ground  that  the  de- 
fendant has  in  her  answer  set  up  a  counter-claim  to  the 
demand  of  the  plaintiffs,  arising  from  the  same  transaction 
out  of  which  the  plaintiffs'  claim  arises,  and  it  so  appearing 
to  the  Court,  it  is  now  considered,  ordered  and  adjudged, 
that  said  motion  be  refused,  and  that  the  defendant  recover 
costs." 

The  plaintiffs  having  excepted,  appealed  to  this  Court. 

Mr.  Spier  Whitaker,  for  the  plaintiffs. 
Mr.  Ernest  Hay  woody  {Mr,  A.  W.  Haywood  was  wath  him 
on  the  brief,)  for  the  defendant. 
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Merrimon,  J.,  (after  stating  the  facts).  It  is  true,  as  con- 
tended by  the  counsel  of  the  appellant,  that  the  record  and 
recitals  therein  must  pr.evail,  when  these  are  inconsistent 
and  in  conflict  with  statements  in  the  case  stated  or  settled 
upon  appeal  by  the  Court.  Farmer  v.  Willia'ms,  75  K  C, 
401 ;  State  v.  Keeier,  80  N.  C,  472.  But  we  do  not  find  such 
inconsistency  in  this  case.  The  proceedings  in  the  course 
of  the  action  appear  disorderly,  but  the  pleadings  all  appear, 
and  their  nature  and  what  is  stated  in  them,  indicate  the 
proper  order  of  them.  Nor  does  the  record  note  the  consent 
of  the  parties  in  respect  to  the  filing  of  the  pleadings  subse- 
quent to  the  complaint.  There  is,  however,  nothing  appear- 
ing in  it  inconsistent  with  the  case  settled,  and  the  state- 
ments of  facts  therein  as  to  the  order  of  the  proceedings, 
must  be  accepted  as  true.  It  had  been  better,  if  the  Court 
had  required  the  record  to  be  put  in  order — indeed,  it  ought 
to  have  done  so. 

The  view  suggested  by  counsel,  that  the  consent  reference 
in  an  action,  as  allowed  by  the  statute,  {The  Code,  §420,) 
places  the  action  pending  the  reference,  or  at  all,  beyond  the 
control  of  the  Court,  is  unfounded.  The  action  is  not  refer- 
red— ^it  continues  pending  in  the  Court,  and  all  proper  mo- 
tions mav  be  made  in  it,  not  inconsistent  with  the  reference 
and  course  of  procedure  therein,  as  prescribed  by  the  same 
statute.     {The  Cod^,  §422). 

The  reference  is  for  the  trial  of  issues  of  fact  or  law,  or 
both,  accordingly  as  its  terms  may  provide.  The  jurisdiction 
is  that  of  the  Court,  not  that  of  the  referee ;  he,  by  the  writ- 
ten consent  of  the  parties,  becomes  a  mere  adjunct  of,  and 
acts  in  the  place  of  the  Court,  or  of  the  Court  and  jury,  in 
respect  to  the  trial.  What  he  does  is  ancillary  to  the  au- 
thority of  the  Court  in  the  action.  He  must  make  report  of 
his  proceedings  and  action,  and  his  report,  unless  excepted  or 
objected  to  in  the  way  prescribed,  stands  as  the  decision  of 
the  Court,  and  upon  application  to  the  Judge,  he  may  enter 
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judgment  upon  the  same.  There  is  no  reason  why  the 
plaintiff  may  not  abandon  his  action,  and  voluntarily  submit 
to  a  judgment  of  nonsuit,  as  it  is  called,  pending  the  reference. 
When  he  thus  goes  out  of  Court,  the  action  and  all  proceed- 
ings therein,  including  the  reference,  are  at  an  end,  except 
in  the  cases  and  as  explained  below. 

Generally,  a  plaintiff  may  abandon  his  action  and  volun- 
tarily submit  to  a  judgment  of  nonsuit,  at  any  time  after 
bringing  his  action,  and  before  tlie  verdict  of  a  jury,  or  what 
is  tantamount  to  it ;  Bank  v.  Stewart,  93  N.  C,  402,  and  the 
cases  there  cited. 

lie  cannot  do  so.  however,  under  the  present  method  of 
civil  procedure,  if  the  defendant  has  pleaded  a  counter-claim 
— a  cause  of  action  arising  out  of  the  contract  or  transaction 
set  forth  in  the  complaint  as  the  grounds  of  the  plaintiff's 
cause  of  action.  In  such  case,  it  is  reasonable  and  just  that 
the  rights  of  the  parties  arising  out  of  such  contract  or  trans- 
action shall  be  settled  at  the  same  time  and  in  the  same 
action,  and  that  one  party  shall  not  be  allowed  to  abandon 
the  action  without  the  consent  of  the  other,  until  this  shall 
be  done.  The  plaintiff  cannot  justly  complain  if  he  is 
detained  in  Court  until  the  whole  merits  of  his  cause  of 
action  are  tried,  and  the  rights  of  the  defendant  growing  out 
of  the  same  are  settled,  if  the  latter  shall  so  desire.  Wlied- 
bee  V.  Leggettf  92  N.  C,  4G9. 

It  is  otherwise  when  the  countei'-claini  is  a  cause  of  action 
arising  independently  of  that  alleged  in  the  complaint,  such 
as  that  allowed  by  the  statute,  {The  Code,  S244,  par.  2).  In 
that  case,  the  plaintiff  may  submit  to  a  voluntary  nonsuit  as 
to  his  own  cause  of  action,  but  he  cannot,  by  doing  so,  put 
an  end  to  the  defendant's  right  to  litigate  his  counter-claim. 
The  action  continues  for  that  purpose,  unless  the  defendant 
shall  see  fit  to  withdraw  his  counter-claim,  and  thus  aban- 
don the  action  with  which  he  has  become  identified,  as  seek- 
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ing  redress  from  the  plaintiff,  who  becomes  practically  a 
defendant,  while  the  defendant  becomes  a  plaintiff  in  the 
action  thus  prolonged.     V/hedbee  v.  Leggeit,  supra. 

Now,  in  the  present  action  the  defendant  pleaded  a  coiinter- 
claim  arising  out  of  the  contract  and  transaction  alleged  in 
the  complaint,  as  the  foundation  of  the  plaintiffs'  claim.  It 
is  therefore  obvious,  that  thev  were  not  entitled  to  submit  to 
a  voluntary  nonsuit.  The  defendant  has  the  right  to  detain 
them  in  Court  until  her  alleged  rights,  growing  out  of  the 
plaintiffs'  alleged  cause  of  action,  shall  be  settled  and  deter- 
mined. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Superior  Court,  to  the  end  that  further  proceedings  may  be 
had  in  the  action  there,  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 


LEVI  GATES,  Adm'r,  v.  MARTHA  E.  PICKETT. 

Judicial  Sales — Irregular  Judgments — The  Code,  §387. 

1.  Before  the  adoption  of  the  new  system  of  procedure,  it  was  the  com- 

mon practice  for  the  administrator  to  file  his  petition  to  sell  land  for 
assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian  ad  litem 
appointed  without  any  service  upon  the  infant  at  all. 

2.  The  appointment  of  a  guardian  ad  litem  is  valid,  although  the  infant 

has  not  been  regularly  served  with  process,  but  has  only  accepted 
service  thereof. 

3.  Where  an  administrator  filed  a  petition  to  make  assets,  and  the  heir 

at  law,  an  infant  under  fourteen  years  old,  accepted  service  of  the 
summons,  and  a  guardian  ad  litem  was  appointed,  but  no  actual 
service  was  ever  made;  It  teas  held,  that  the  irregularity  was  cured 
•by  §387  of  The  Code, 
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(Hare  v.  HoHoman,  94  N.  C,  14;  Sumner  v.  Se88om8,M  N.  C,  371;  Wil- 
liams r.  Willia7)i8,  94  N.  C,  733;  Foivler  v.  Poor,  93  N.  C,  406; 
Williavison  v.  Hartman,  92  N.  C,  236;  England  v.  Garner,  90  N. 
C,  197;  HoicertonY.  Sexton,  90  N.  C,  581;  Mauney  v.  Gidney,  88 
N.  C,  300;  Johnsons.  Futrell,  86  N.  C,  122;  cited  and  approved. 
3/oore  V.  Gidney,  75  N.  C,  34;  ^ZZen  v.  Shields,  72  N.  C,  504;  Bass 
V.  5as«,  78  N.  C,  374;  .S^anci/  v.  Gay,  92  N.  C,  462;  Larkins  v. 
Bullard,  82  N.  C,  25;  Morrison  v.  Gentry,  89  N.  C,  248;  Mathews 
V.  Joyce,  85  N.  C,  258;  distinguished). 

Motion  in  the  cause  to  set  aside  a  judgment,  heard  on 
appeal  from  the  clerk,  before  Clark,  Judge,  at  Chambers,  on 
the  1st  day  of  June,  1886. 

This  was  a  motion  made  in  the  cause  to  set  aside  a  sale 
made  by  the  plaintiff,  as  administrator  of  E.  W.  Pickett, 
heard  before  Clark,  Judge,  at  Chambers. 

On  the  27th  day  of  March,  1874,  the  plaintiff,  as  admin- 
istrator, filed  a  petition  in  the  Superior  Court  of  the  county 
of  Orange,  against  the  defendant,  the  only  child  and  heir  at 
law  of  the  said  E.  W.  Pickett,  for  a  sale  of  the  land  belong- 
ing to  the  estate  of  his  intestate,  to  make  assets  for  the  pay- 
ment of  debts  and  costs  of  the  administration.  The  petition 
was  dulv  verified,  and  on  tlie  same  day  a  summons  was 
issued  by  the  clerk  of  the  Superior  Court  of  Orange  for  the 
defendant  to  appear  "within  twenty  days  after  the  service, 
and  answer  the  complaint,"  &c. 

On  the  same  day,  the  summons  was  endorsed,  "  service 
accepted,  and  all  errors  waived,"  and  signed  by  Martha  E. 
Pickett. 

On  the  same  day,  a  petition  was  filed  in  writing  by  the 
plaintiff,  setting  forth  that  the  defendant  was  the  only  child 
and  heir  at  law  of  his  intestate;  that  she  was  a  minor  with- 
out general  or  testamentary  guardian,  and  asking  the  Court 
to  appoint  some  suitable  and  discreet  person,  as  guardian  od 
litem  of  the  said  Martha  E.  Pickett,  upon  whom  service  of 
summons  may  be  made,  and  who  may  appear  and  answer 
in  this  action  as  such  guardian." 
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On  the  same  day,  an  order  was  made,  appointing  John  W. 
Blackwood,  guardian  ad  litem,  and  he  filed  an  answer,  stating 
that  there  was  no  objection  to  the  sale,  &c. 

On  the  7th  day  of  May,  1874,  two  orders,  as  appear  from 
the  record,  were  made  in  the  cause,  the  first  reciting  that, 
"upon  reading  and  filing  the  petition  in  this  case,  and  it 
appearing  to  the  satisfaction  of  the  Court  that  all  proper 
persons  have  been  made  parties  to  the  action  and  accepted 
service  of  the  summons,  and  no  answer  has  been  filed ;  and  ^ 

there  appearing  no  reason  why  the  land  mentioned  in  the 
petition  should  not  be  sold  for  the  purpose  of  paying  the 
debts  of  the  deceased :  it  is  therefore  ordered,"  &c.  The 
second  order  reciting  that,  "  this  cause  coming  on  to  be  heard 
upon  the  petition  and  affidavits  of  Levi  F.  Gates,  and  being 
heard,  and  it  appearing  to  the  Court,  that  the  personal  estate 
of  E.  W.  Pickett,  deceased,  is  insufficient  to  pay  the  debts 
and  charges  of  administration :  it  is  therefore  ordered  and 
directed,  that  the  administrator  have  license  to  sell,"  &c., 
setting  forth  time  of  notice,  place,  terms  of  sale,  &c. 

On  the  17th  daj^  of  June,  1874,  the  plaintiff  made  his  report 
of  the  sale,  setting  forth,  among  other  things,  that  the  land 
was  sold  on  the  15th  of  June,  when  Martha  F.  Cates  became 
the  highest  bidder  and  purchaser,  at  the  price  of  $475,  and 
had  complied  with  the  terms  of  the  sale,  and  tliat  the  land 
brought  a  good  and  fair  price,  and  recommended  a  con- 
firmation of  the  sale.  On  the  19th  of  June,  an  order  was 
made  confirming  the  sale,  and  directing  title  to  be  made  to 
the  purchaser  upon  the  payment  of  the  purchase  money. 

Some  time  in  the  vear  187 — ,  Martha  F.  Cates  sold  the  land 
to  J.  W.  Gattis,  who  afterwards  sold  separate  portions  of  it  to 
J.  R.  Gattis,  Pendleton  Cole,  and  J.  L.  Watkins.  and  the  por- 
tion purchased  by  J.  L.  Watkins  was  afterwards  sold  by 
him  to  VV.  W.  Fuller. 

This  was  a  motion  by  the  defendant,  who  is  now  the  wife 
of  J.  H.  Woods,  after  notice  to  Levi  F.  Cates,  Martha  H. 
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Gates,  J.  W.  Gattis,  J.  R.  Gattis,  W.  W.  Fuller  and  Pendleton 
Cole,  moved  on  the  5th  day  of  May,  1880,  before  the  Superior 
Court  of  the  county  of  Orange,  **  to  set  aside  the  judgment,  or- 
ders and  decrees  in  said  cnse.  and  to  hold  the  same  and  all  pro- 
ceedings thereunder,  ineifectual  to  preclude  the  defendant 
from  setting  up  title  to  the  land  mentioned  in  the  petition." 
The  motion  was  based  upon  the  alleged  ground,  that  the  Court 
had  acquired  no  jurisdiction  of  the  person  of  the  defendant. 
The  affidavit  of  J.  H.  Woods  was  filed,  setting  forth  that 
Martha  E.  Pickett  was  born  on  the  4th  day  of  April,  1861, 
and  intermarried  with  affiant  in  December,  1880.  That  the 
endorsement  on  the  summons  was  in  tlie  handwriting  of 
the  counsel  of  the  petitioner,  Levi  F.  Cates,and  that  the  signa- 
ture of  Martha  E.  Pickett  to  the  endorsement  was  in  her 
handwriting;  that  she  was  then  an  infant  under  fourteen 
years  of  age,  and  the  endorsement  was  signed  after  the  day 
it  bears  date,  at  the  command  of  said  Levi  F.  Gates,  under 
^'hose  control — as  her  step-father — she  then  was. 

An  affidavit  of  Martha  H.  Gates,  the  mother  of  the  defend- 
ant and  wife  of  the  plaintiff,  was  filed,  setting  forth  the  age 
of  her  daughter,  and  that  after  she  (the  daughter)  was  twen- 
ty-one years  of  age,  she  received  from  Levi  F.  Gates  and  her- 
self, the  sum  of  §25,  derived  from  the  sale  of  the  land, 
accompanied  with  a  copy  of  the  receipt  therefor,  signed  by 
the  defendant  and  her  husband,  and  that  she  had  heard  the 
defendant  say  since  she  became  of  age,  that  she  did  not  need 
the  money,  and  asked  Levi  Gates  to  keep  it  for  her. 

The  affidavit  of  L.  F.  Gates  was  filed,  in  substance  that  of 
Martha  H.  Gates. 

The  affidavit  of  J.  W.  Gattis  was  filed,  setting  forth  that 
he  had  purchased  of  Martha  H.  Gates,  for  full  value  in 
money,  in  good  faith,  without  notice  of  any  fraud  or  irregu- 
larity in  the  sale  or  proceeding  under  which  the  sale  was 
made ;  that  he  is  now  the  owner  of  a  portion  of  the  land, 
having  sold  parts  of  it  to  other  parties  for  value  before  any 
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notice  of  this  proceeding,  some  of  which  had  been  resold, 
without  any  notice,  &c.,  &c. 

The  clerk,  after  setting  forth  the  record  of  the  appointment 
of  the  plaintiff  as  administrator  of  E.  W.  Pickett,  the  filing 
of  the  petition,  and  other  proceedings  in  relation  thereto, 
as  herein  stated,  and  that  the  motion  was  made  upon  the 
ground  that  the  defendant  "  was  a  minor  when  she  married, 
and  that  there  w^as  no  service  of  summons  upon  the  guard- 
ian ad  liteni,  and  that  she  was  not  proj)erly  before  the  Court, 
and  the  whole  proceeding  void,"  gave  the  following  judg- 
ment: 

"  That  the  proceeding  was  irregular,  is  admitted,  but  it  is 
considered  by  the  Court  that  the  irregularity  is  cured  b)' 
§387  of  The  Code^  and  it  is  adjudged  that  the  motion  to  set 
aside  the  judgment  be  not  allowed." 

From  the  judgment  there  was  an  appeal  by  the  defend- 
ant, which  was  heard  at  Chambers,  and  the  judgment  was 
affirmed,  and  from  this  judgment  the  defendant  appealed  to 
this  Court. 

Messrs,  W.  W.  Fvller  and  Jolm  W.  Graham,  for  the  plain- 
tiff. 

Messrs.  R.  C.  Strudwick,  J.  A.  Long  and  John  Devereux,  Jr., 
for  the  defendant,  cited  and  relied  on    Young  v.  Young,  91 

Davis,  J.,  (after  stating  the  facts).  We  think,  by  the  well 
settled  construction  placed  by  this  Court  upon  §387  of  The 
Code,  the  irregularities  in  the  proceeding  and  judgment  sought 
to  beset  aside  bv  the  motion  in  this  cause  were  cured,  and 
there  was  no  error  in  refusing  to  allow  the  motion. 

Owing  to  the  great  change  in  our  judicial  system  and 
practice,  caused  by  theado])tion  of  The  Cbrfe,  there  was  much 
uncertainty  as  to  the  correct  mode  of  procedure,  and  many 
irregularities  resulted  from  a  want  of  familiarity  wnth  the 
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new  practice.  Some  legislation  was  absolutely  necessary 
to  cure  these  defects,  and  this  Court  has  now  frequent  occa- 
sion to  pass  upon  questions  bordering  on  the  shadowy  line 
that  separates  proceedings  and  judgments  absolutely  void, 
from  those  that  are  irregular — some  of  them  exceedingly 
so — but  within  the  curative  power  of  the  Legislature. 

The  proceedings  and  judgment  in  this  case  are  within  both 
the  letter  and  spirit  of  §387,  and  illustrate  the  justice  of,  and 
the  necessity  for  its  enactment.  Under  the  old  practice,  it 
was  quite  common — in  fact,  the  general  practice — for  the 
administrator  to  file  his  petition  against  the  heir  to  make 
assets,  and  if  an  infant,  without  any  service  upon  him,  have 
a  guardian  ad  litem  appointed,  wlio  would  accept  service  and 
answer  for  him.  In  this  case,  whether  the  acceptance  of  ser- 
vice bv  the  infant  defendant  be  treated  as  valid  or  null,  there 
w'as  a  guardian  ad  litem  appointed  Vjy  the  Court  to  defend  her 
interest;  he  answered  for  her,  and  the  Court  proceeded  to 
adjudicate  the  cause,  which  was  clearly  within  its  jurisdic- 
tion. Hare  v.  HollomaUy  94  N.  C,  14;  Sumner  v.  Sessoms^  94 
N.  C,  371  ;  WilliamH  v.  Willianis,  94  N.  C,  733  ;  Foicler  v. 
Poor,  93  N.  C,  4GG;  Williamson,  v.  Hartman,  92  N.  C,  230  ; 
England  v.  Garner,  90  N.  C,  197 ;  Howerton  v.  Sexton,  90  N. 
C,  581 ;  Maaney  v.  Gidney,  88  N.  C,  200 ;  Johmon  v.  Futrell^ 
86  N.  C,  122. 

This  motion  is  based  upon  the  affidavits  of  the  husband^ 
not  those  of  the  defendant,  made  more  than  twelve  vears  after 
the  sale  which  it  seeks  to  make  void,  and  long  after  the  pro- 
perty had  passed  by  conveyance  from  the  original  purcha- 
sers to  otlier  persons.  There  is  no  allegation  of  any  actual 
fraud,  nor  is  the  proceeding  impeached  for  fraud,  which 
would  bring  it  within  the  saving  of  the  proviso  of  §387.  The 
irregularities  which  had  grown  out  of  the  failure  to  comply 
with  the  provisions  of  chapter  17,  §59  of  Battlers  Revisal,  as 
construed  by  the  Court,  were  those  which  §387  was  intended 
to  cure  ;  and,  of  course,  if  the  provisions  of  that  chapter  had 
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been  complied  with,  as  it  is  insisted  by  counsel  for  the  defend- 
ant ought  to  have  been  done,  there  would  have  been  no  ne- 
cessity for  the  remedial  legislation.  Moore  v.  Oidney,  75  N. 
C,  34 ;  AUen  v.  Shields,  72  N.  C,  504 ;  Bass  v.  Bass,  78  N.  C, 
374 ;  relied  on,  were  all  prior  to  the  passage  of  §387,  and  it 
is  more  than  probable  that  the  construction  placed  upon  the 
law  in  those  cases,  led  to  the  enactment  of  that  section. 

We  will  not  consider  the  constitutional  question  presented 
by  counsel  for  the  defendant,  for  the  power  of  the  Legisla- 
ture to  pass  the  curative  act,  so  far  as  it  applies  to  this  case, 
is  well  settled  by  this  Court,  which  renders  it  unnecessary 
for  us  to  discuss  that  point. 

The  cases  of  Stnncil  v.  Gay,  92  N.  C,  462  ;  Larkins  v.  Bid- 
hrd,  88  N.  C,  25 ;  Moiris  v.  Gentry,  89  N  C,  248 ;  Mathews 
V.  Joyce,  85  N.  C,  258 ;  and  other  authorities  cited  by  coun- 
sel for  defendant,  are  distinguishable  from  this,  in  that,  in 
those  cases,  there  was  either ^o  service  of  process  at  all  on 
the  infant  or  guardian  ad  litem,  or  no  appearance  for  the 
infant,  or  fraud,  or  other  vitiating  facts,  that  rendered  the 
proceedings  absolutely  void,  and  not  merely  irregular. 

There  was  no  error.     Let  this  be  certified. 

No  error.  AflSrmed. 


JOHN  U.  SMITH  V.  SAM'L  T.  SMITH,  Adm'r. 

Evidence — The  Code,  §580. 

An  administrator  of  a  deceased  debtor  who  is  a  defendant,  is  rendered 
incompetent  by  §580  of  The  Code,  to  testify  to  any  admissions  which 
he  may  have  heard  his  intestate  make  in  regard  to  the  non-payment 
of  a  bond  executed  prior  to  August  1st,  1868. 

{WaddeU  v.  Swann^  91  N.  C,  105;  overruled). 
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Civil  action,  tried  on  appeal  from  a  justice  of  the  peace, 
before  Connor,  Judge,  at  August  Term,  1886,  of  Orange  Su- 
perior Court. 

There  was  a  judgment  for  the  plaintiff,  and  the  defendant 
appealed. 

The  facts  appear  in  the  opinion. 

Mr.  John  W.  Grrahanij  for  the  plaintiff. 
Mr.  John  Manning,  for  the  defendant. 

Smith,  C.  J.  The  present  action  was  begun  on  June  22d, 
1886.  before  a  justice  of  the  peace,  and  by  the  defendant's 
appeal  removed  to  the  Superior  Court  of  Orange  county, 
and  is  upon  three  several  bonds  for  the  payment  of  money, 
made  by  Calvin,  the  intestate  of  the  defendant,  in  the  years 
1849,  1852  and  1857.  The  defence  set  up  in  the  answer  is 
payment,  in  support  of  wliich  the  defendant  relies  on  the 
statutory  presumption  by  the  lapse  of  time. 

To  rebut  the  presumption,  besides  other  evidence  of  ad- 
missions of  the  deceased  debtor,  the  plaintiff  introduced  the 
defendant  himself,  and,  after  objection  to  his  competency 
made  by  the  defendant  and  overruled,  was  permitted  to 
examine  the  witness  to  j)rove  other  and  similar  declarations 
of  his  intestate,  and  he  testified  that  he  heard  his  father  say, 
some  time  before  his  death,  that  he  owed  his  brother  John, 
(the  plaintiff,)  and  wanted  the  principal  of  the  debt  paid. 
The  competency  of  this  witness  to  testify  in  this  case,  under 
the  disabling  act  of  1883,  Th^  Code.  §580,  is  the  only  ques- 
tion we  pro{)ose  to  consider.  The  ruling  of  the  Court  is  in 
accordance  with  what  is  said  in  Waddell  v.  Sivann,  91  N.  C, 
105,  in  putting  a  construction  upon  the  act,  and,  as  we  sup- 
pose, was  made  u])on  its  authority.  In  that  case,  the  ruling 
was  as  to  the  admissibility  of  evidence  from  the  defendant, 
in  contradiction  of  declarations  of  himself,  drawn  out  from 
other  witnesses  by  the  plaintiff  under  §590.     The  Judge  in 
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the  Court  below  held,  not  that  the  defendant  was  an  incom- 
petent witne^  for  any  purpose,  but  that  he  could  not  testify 
to  this  particular  matter.  In  this  he  was  overruled.  It  was 
needless,  therefore,  to  consider  the  act  of  1883,  and  upon  a 
more  careful  consideration,  we  are  satisfied  that  the  interpre- 
tation which  confines  its  operation  to  cases  in  which  the  par- 
ties supposed  to  be  personally  cognizant  of  the  disputed  fact 
are  before  the  Court,  is  erroneous,  and  we  recall  it.  The 
term  "  no  person  who  is  or  shall  be  a  party  to  an  action 
founded  on,"  &c.,  is  too  broad  and  comprehensive  to  be  thus 
restricted,  though  the  protection  of  the  debtor  is  mainly 
secured  by  refusing  to  let  testify  the  persons  who  are  pre- 
sumed to  know  whether  the  debt  has  or  has  not  been  paid, 
yet  the  act  is  far  reaching,  and  it  excludes  the  personal  rep- 
resentative as  well,  and  indeed  every  one  who  is  a  party  to 
the  suit,  and  many  who  are  not  parties. 

There  is  another  inadvertence  in  setting  out  the  terms  of 
the  statute.  The  disabling  effect  is  limited  to  actions  com- 
menced after  and  not  before  August,  1868,  as  stated  in  the 
opinion. 

There  is  error  in  permitting  the  defendant  to  be  examined, 
for  which  the  verdict  must  be  set  aside  and  a  venire  de  nova 
awarded. 

Error.  Reversed. 


L.  H.  REEVES  v.  W.  B.  BOWDEN. 

Slander — Pleading, 

1.  Where  in  an  action  for  slandering  the  plaintiff,  the  words  set  out  in 
the  complaint  are  ambiguous,  but  admit  of  a  slanderous  interpreta- 
tion, it  should  be  left  to  the  jury  to  say,  under  all  the  circumstances^ 
what  meaning  was  intended. 
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2.  So,  where  in  such  action,  the  defamatory  words  were  as  follows: 
*'  That  damned  scoundrel  knows  all  about  it  from  beginning  to  end," 
and  it  was  charged  in  the  complaint  that  thereby  the  defendant 
meant  to  charge  the  plaintiff  with  liaving  feloniously  abetted  the 
crime  of  arson ;  It  was  held,  that  it  was  improper  to  nonsuit  the 
plaintiff,  and  the  case  should  have  been  left  to  the  jury  to  say  in 
what  sense  the  words  were  spoken. 

{Sasser  v.  Rouse,  13  Ired.,  143;  Lucas  v.  Nichols,  7  Jones,  33:  cited  and 
approved). 

This  was  a  civil  action,  to  recover  damages  for  slander, 
tried  before  Shepfierdy  Judges  at  January  Term,  1887,  of 
Wayne  Superior  Court. 

The  first  allegation  of  the  complaint  sets  forth  at  consid- 
erable length,  the  burning  of  certain  houses  on  the  23d  of 
April,  188(3.  One  of  these  houses  was  occupied  partly  as  a 
dwelling,  j>artly  as  a  storehouse,  and  partly  as  a  warehouse ; 
one  other  was  occupied  as  a  dwelling,  and  one  other  as  a 
store. 

The  second  allegation  is  as  follows : 

"  XL  That  on  the  24th  day  of  April,  1886,  at  Goldsboro, 
North  Carolina,  as  plaintiff  is  informed  and  believes,  the 
defendant,  in  a  conversation  with  one  John  H.  Edgerton,  in 
regard  to  the  burning  of  said  houses,  in  the  presence  and 
hearing  of  John  H.  Edgerton  and  divers  other  persons, 
maliciously  spoke,  of  and  concerning  the  plaintiff,  the  false 
and  defamatory  words  following,  viz.:  "  That  damned  scoun- 
drel," meaning  plaintiff,  **  knows  all  about  it,"  meaning  the 
burning  of  said  houses,  "  from  beginning  to  end,"  thereby 
intending  falsely  to  charge  plaintiff  with  having  wilfully, 
wontonly  and  feloniously  aided  and  abetted  in  setting  fire  to 
and  burning  said  houses." 

The  following  is  section  two  of  the  answer  : 

■'  That  he  admits  speaking  the  words  set  out  in  the  seve- 
ral allegations  of  the  complaint,  but  denies  that  said  words 
were  false  and  defamatory,  and  that  they  were  spoken  mali- 
ciouslv." 


r 
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"  He  further  denies  that  he  intended  by  said  words  to  charge 
the  plaintiff  with  having  wilfully,  wantonly  and  feloniously 
aided  and  abetted  in  setting  fire  to  and  burning  said  houses." 

The  issues,  which  were  agreed  upon,  were  as  follows : 

•*  I.  Did  the  defendant,  in  using  the  words  mentioned  in 
the  complaint,  thereby  intend  to  charge  the  plaintiff  with 
having  wilfully,  wantonly  and  feloniously  aided  and  abetted 
in  setting  fire  to  and  burning  the  houses  mentioned  in  the 
complaint,  or  either  of  them  ? 

"  II.  Was  such  charge  false  ? 

"  III.  What  damages  has  the  plaintiff  sustained  ?" 

The  plaintiff  introduced  testimony  as  to  good  character. 
He  also  read  in  evidence  allegations  one  and  two  of  the 
complaint.  He  also  introduced  section  two  of  the  answer, 
but  proposed  to  read  only  down  to  the  word  **  but,"  in  the 
third  line.  The  defendant  insisted  that  he  should  read 
all  of  said  section,  as  explanatory  of  the  allegations  of  the 
complaint,  which  had  been  fully  read  to  the  jury.  This  the 
plaintiff  declined  to  do,  and  the  Court  ruled  that  he  must 
read  all  of  said  section  or  none.  To  this  ruling  the  plain- 
tiff excepted.  The  plaintiff  then  read  the  whole  of  said  sec- 
tion. The  Court  stated  that  by  reading  it,  the  plaintiff  did 
not  make  it  his  evidence  so  as  to  preclude  him  from  denying 
any  part  of  it. 

The  plaintiff  then  closed  his  case. 

At  this  stage  of  the  proceedings  the  defendant  moved,  on 
the  evidence  and  pleadings,  for  a  verdict : 

1.  Because  the  complaint  did  not  set  forth  a  cause  of 
action. 

2.  Because  on  the  whole  evidence  the  plaintiff  has  not 
made  out  a  case. 

The  Court  held  that  the  complaint  did  not  set  forth  a 
cause  of  action,  and  that  upon  the  whole  case  the  plaintiff 
was  not  entitled  to  recover. 
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The  plaintiff  moved  for  a  new  trial  and  it  was  granted  by 
the  Court,  which  after  consideration  was  of  the  opinion  that 
it  erred  in  holding  that  the  complaint  did  not  set  forth  a 
cause  of  action,  and  that  upon  the  w^hole  case  the  plaintiff 
was  not  entitled  to  recover.  From  the  order  granting  a  new 
trial  the  defendant  appealed. 

Messrs,  ir.  C.  Monroe^  C.  B.  Aycock  and  E,  R.  Stamj)8,  for 
the  plaintiff. 

Mr.  \V.  R.  Allen,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  We  think  the  allega- 
tions contained  in  the  complaint  did  constitute  a  cause  of 
action.  In  iSasser  v.  Rouse,  13  Ired.,  142,  it  is  said  that  "al- 
though the  words  do  not,  in  their  ordinary  meaning,  import 
a  slanderous  charge,  yet  if  they  are  susceptible  of  such  a  mean- 
ing,  and  the  plaintiff  avers  a  fact,  from  which  it  may  be  in- 
ferred that  they  were  used  for  the  purpose  of  making  the 
charge ;  upon  proof  of  this  averment,  it  should  be  left  to  the 
jury  to  say  whether  the  defendant  used  the  words  in  the 
sense  imputed,  and  not  in  their  ordinary  sense."  So  in 
Lucas  V.  Nichols,  7  Jones,  33,  it  was  held,  that  when  the  words 
used  were  ambiguous,  admitting  of  a  slanderous  interpreta- 
tion, it  was  proper  for  the  Judge  to  leave  it  to  the  jury  to 
say,  under  the  circumstances,  what  meaning  was  intended. 
We  think  the  language  used,  the  connection  in  which  it  was 
used,  accompanied  by  the  averments  in  the  complaint,  and 
the  point  given  to  it  by  the  epithets  used,  entitled  the  plain- 
tiff to  have  the  issues  passed  upon  by  the  jury,  and  the  plain- 
tiff was  entitled  to  the  new  trial  given. 

There  was  no  error  in  granting  the  new  trial.  Let  this 
opinion  be  certified. 

No  error.  Affirmed. 
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B.  W.  JONES  and  wife  v.  JORDAN  H.  PARKER. 

New  Trial — Jurors — Impeaching   Verdict. 

1.  Where  the  motion  for  a  new  trial  is  addressed  to  the  discretion  of  the- 

trial  Judge,  his  action  is  not  the  subject  of  review  on  appeal. 

2.  The  testimony  of  a  member  of  the  jury  cannot  be  heard  to  impeach 

the  verdict. 

{State  V.  McLeod,  1  Hawks,  346;  State  v.  Small tcood,  78  N.  C,  563;  cited 
and  approved). 

Civil  action,  tried  before  Shlpp^  Judge,  and  a  jury,  at 
Fall  Term,  1880,  of  Gates  Superior  Court. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiffs 
appealed. 

The  facts  appear  in  the  opinion. 

Mr.  John  Gatlingy  for  the  plaintiffs. 
No  counsel  for  the  defendant. 

Davis,  J.  There  is  no  error  assigned  in  the  record,  but  a 
motion  was  made  for  a  new  trial,  based  upon  affidavits  filed 
by  some  of  the  jurors,  that  they  did  not  concur  in  the  ver- 
dict, and  by  others  that  they  did  not  understand  portions  of 
the  charge  of  the  Court. 

Counter-affidavits  by  other  members  of  the  jury  were  also 
filed.  The  case  states,  that  "the  Court,  considering  the  affi- 
davits fully,  and  acting  upon  personal  knowledge  of  what 
transpired  in  Court,  in  the  exercise  of  its  discretion,  refused 
the  motion." 

The  granting  of  a  new  trial,  when  a  matter  of  discretion, 
as  in  this  case,  is  purely  a  subject  for  the  consideration  of 
the  presiding  Judge,  and  this  Court  has  no  power  to  review 
or  control  the  exercise  of  his  discretion.  This  is  too  well 
settled  to  need  the  citation  of  authority. 
3 
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His  Honor  gave  full  consideration  to  the  affidavits  of  the 
jurors  in  regard  to  their  verdict.  In  State  v.  McLeod,  1 
Hawks,  346,  Henderson,  Judge,  said :  "  It  has  been  long 
settled,  and  very  properly,  that  evidence  impeaching  their 
verdict,  must  not  come  from  the  jury;  but  must  be  shown 
bv  other  testimonv :"  and  this  has  been  affirmed  in  State  v. 
Sniallwoodj  78  N.  C,  563. 

We  call  attention  to  these  authorities,  because  we  think  it 
unsafe  and  unwise,  as  a  rule,  to  permit  verdicts  to  be  im- 
peached by  the  testimony  of  jurors  rendering  them. 

In  this  case  no  error  having  been  assigned  in  the  record, 
and  none  appearing,  the  judgment  must  be  affirmed.  Let 
this  be  certified. 

No  error.  Affirmed. 


E.  A.  ARMFIELD  and  A.  A.  LANEY  v.  WILLIS  G.  MOORE. 

Statute  of  Limitation — Non-resident  Debtor, 

1.  Where  a  debtor  is  out  of  the  State  at  the  time  the  cause  of  action  ac- 
crues, the  statute  of  limitation  does  not  begin  to  run  until  he  re- 
turns to  this  State  for  the  purpose  of  making  it  his  residence. 

3.  Where  after  the  cause  of  action  accrues  the  debtor  leaves  this  State 

and  resides  out  of  it,  the  time  of  his  absence  from  this  State  shaU 
not  be  taken  as  any  part  of  the  time  limited  for  the  commencement 
of  the  action. 

^.  Where  after  the  cause  of  action  has  accrued  the  debtor  leaves  this 
State  and  is  continually  absent  for  one  year  or  more,  although  he 
may  not  have  changed  his  domicile,  the  time  of  his  absence  shaU  not 
be  counted  on  a  plea  of  the  statute. 

4.  Where  the  debtor  was  a  non-resident  of  this  State,  but  was  here  on 

visits  of  a  day  or  two  each  year,  such  visits  would  not  have  the  effect 
of  putting  the  statute  in  motion,  and  the  cause  of  action  will  not  be 
barred,  although  more  than  the  time  required  to  bar  it  has  elapsed 
since  the  cause  of  action  accrued. 
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5.  The  provisioDS  of  §162  of  The  Code  apply  to  the  obligations  of  non- 
residents as  much  as  to  those  of  residents  of  this  State. 


Civil  action,  tried  before  Montgomery^  Judge,  at  February 
Term,  1887,  of  Union  Superior  Court. 

The  plaintiffs  brought  this  action  on  the  28th  of  October, 
1886,  before  a  justice  of  the  peace,  to  recover  the  money  due 
upon  the  note  under  seal  of  the  defendant,  for  $61.93,  dated 
the  23d  of  February,  1876,  and  at  one  day  from  date,  bearing 
interest  at  the  rate  of  eight  per  cent,  per  annum,  from  the 
nth  dav  of  October,  1875.  This  note  was  executed  in  the 
town  of  Monroe,  in  this  State,  and  at  the  time  of  its  execu- 
tion, the  maker  thereof,  the  defendant,  was  a  non-resident  of 
this  State,  and  he  has  been  so  ever  since  that  time ;  but  two 
or  three  times  each  year,  he  comes  to  the  town  named  above, 
to  market,  remaining  a  daj^  or  two  on  each  visit.  The  plain- 
tiffs, the  obligees  of  the  note  sued  upon,  have  been  contin- 
uallv  residents  of  this  State  since  before  the  execution  of  the 
note. 

The  defendant  pleaded  and  relied  upon  the  statute  of  lim- 
itation, barring  actions  upoji  sealed  instruments  after  ten 
years  next  after  the  cause  of  action  upon  the  same  shall  have 
accrued. 

The  justice  of  the  peace  gave  judgment  for  the  plaintiffs, 
from  which  the  defendant  appealed  to  the  Superior  Court, 
where  there  was  judgment  for  the  plaintiffs,  from  which  the 
defendant  appealed  to  this  Court. 

Mr.  E.  C  Smithy  (Messrs.  Vann  and  Stevens  also  filed  a  brief,) 
for  the  plaintiffs. 

Messrs.  Covington  and  Adams  filed  a  brief,  for  the  defend- 
ants. 

Merrimon,  J.,  (after  stating  the  facts).  The  plaintiffs  con- 
tend that  inasmuch  as  the  defendant  was  continually  a 
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non-resident  of  this  State,  and  absent  from  it  except  for  two 
or  three  brief  business  visits  of  a  dav  or  two  each  year,  be- 
fore  the  action  was  brought,  the  statute  of  limitation  does 
not  bar  his  right  to  recover  the  money  specified  in  the  bond 
sued  upon,  and  the  interest  due  upon  the  same,  and  we  are 
of  that  opinion. 

The  statute  {The  Code,  §1G2,)  provides  that,  '•  If,  when  the 
cause  of  action  accrues,  or  judgment  be  rendered  or  docketed 
against  any  person,  he  shall  be  out  of  the  State,  such  action 
may  be  commenced,  or  judgment  enforced,  within  the  times 
herein  resi)ectively  limited,  after  the  return  of  such  persons 
into  this  State  ;  and  if,  after  such  cause  of  action  shall  have 
accrued,  or  judgment  rendered  or  docketed,  sucli  person 
shall  depart  from,  and  reside  out  of  this  State,  or  remain  con- 
tinually absent  therefrom  for  the  space  of  one  year  or  more, 
the  time  of  his  absence  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  such 
action,  or  the  enforcement  of  such  judgment." 

It  will  be  observed  that  this  statutory  provision  prescribes 
and  embraces  three  distinct  cases  in  which  the  statute  of 
limitation  will  not  operate  as  a  bar  because  of  the  continu- 
ous lapse  of  the  time  prescribed  next  after  the  cause  of  action 
accrued,  or  judgment  was  rendered  or  docketed  :  (1.)  Where 
the  debtor  was  out  of  the  State  cU  the  time  the  cause  of  action 
acamedy  or  the  judgment  was  rendered  or  docketed.  This 
case  may  apply  alike  to  a  resident  or  non-resident  debtor. 
In  it,  time  does  not  begin  to  lapse  in  his  favor  until  he  shall 
return  to  the  State — not  simply  on  a  hasty  visit  of  a  day  or 
two,  at  long  intervals — but  for  the  purpose  of  residence. 
And  if,  after  such  return,  he  shall  depart  from  the  State  for 
the  purpose  of  residence  out  of  it,  or  to  sojourn  out  of  it  for 
a  year  or  more,  the  time  of  his  absence  w^U  not  be  allow^ed 
in  his  favor;  it  will  be  subtracted  from  the  time  that  would 
have  been  so  allowed,  if  he  had  remained  in  this  State. 
(2.)  When,  after  the  cause  of  action  accrued,  or  the  judgment 
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was  rendered  or  docketed,  the  debtor — resident  or  non-resi- 
dent of  the  State — departed  from  and  resided  out  of  it,  "the 
time  of  his  absence  shall  not  be  deemed  or  taken  as  any  part 
of  the  time  limited  for  the  commencement  of  such  action,  or 
the  enforcement  of  such  judgment."  (3.)  When,  after  the 
cause  of  action  has  accrued,  or  judgment  has  been  rendered 
or  docketed,  the  debtor  shall  depart  from  the  State,  "and 
remain  continually  absent  for  the  space  of  one  year  or  more," 
the  time  of  his  absence  shall  not  be  allowed  in  his  favor. 

This  case  seems  to  apply  to  a  resident  of  this  State  against 
whom  there  is  a  cause  of  action,  and  who  goes  and  remains 
out  of  it  for  the  length  of  time  mentioned. 

The  general  purpose  of  the  statutory  provision  under  con- 
sideration, taken  in  connection  with  the  statute  of  limitation, 
is  to  give  the  person  having  a  cause  of  action  accrued,  or 
judgment,  as  prescribed,  opportunity  substantially  during 
the  whole  of  the  lapse  of  the  time  against  him,  to  bring  his 
action  or  enforce  his  judgment.  Thus,  in  the  case  before 
us.  if  the  defendant  w^as  out  of  this  State  at  the  time  the  plain- 
tiffs' cause  of  action  accrued,  the  lapse  of  time  as  to  it  in  his 
favor,  did  not  begin  until  his  return  to  this  State  to  reside 
here.  Or,  if  he  departed  from  this  State  after  the  maturity 
of  the  note  sued  upon,  to  reside  out  of  it,  or  to  sojourn  out 
of  it  for  a  vear  or  more,  the  time  of  his  absence  could  not 
be  allowed  to  make  part  of  the  ten  years  on  which  he  relied 
as  a  bar  to  the  plaintiffs'  action.  To  make  the  bar,  there 
must  have  been  a  lapse  of  ten  years  less  the  time  of  such 
absence. 

The  purpose  is,  to  prevent  defendants  from  having  the  ben- 
efit of  the  lapse  of  time — the  statute  of  limitation — while 
they  permit  debts  against  them,  past  due,  to  remain  unpaid, 
or  other  causes  of  action  against  them  to  remain  undis- 
charged, and  keep  beyond  the  limits  of  the  State  and  the 
jurisdiction  of  its  Courts,  and  thus  prevent  the  person  having 
the  right  to  sue,  from  doing  so.     It  is  not  the  policy  or  pur- 
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pose  of  the  State,  to  drive  its  citizens,  directly  or  indirectly^ 
to  seek  their  legal  remedies  abroad,  or  to  encourage  non- 
residents to  keep  out  of  it  and  beyond  the  jurisdiction  of  its 
Courts,  as  would  in  some  measure  be  the  case,  if  by  keeping 
out  of  the  State,  the  debtor  or  person  against  whom  a  cause 
of  action  exists,  could  avail  himself  of  the  lapse  of  time 
during  his  absence. 

The  counsel  for  the  appellant  insisted  in  the  argument, 
that  the  statute  under  consideration  does  not  embrace  non- 
residents of  this  State.  We  cannot  so  interpret  it.  The 
words  "any  person,"  employed  to  designate  the  persons  to  be 
affected  and  embraced  by  it,  are  very  comprehensive,  and 
there  is  nothing  in  its  scope  or  purpose  that  excludes  them. 
Why  should  they  be  on  a  more  formidable  footing  as  to  the 
lapse  of  time  than  residents? 

We  can  see  no  reason,  founded  in  justice  or  sound  policy, 
why  this  should  be  so.  There  is  nothing  in  their  legal 
statuSy  or  their  circumstances  as  such,  or  in  the  nature  of  the 
statute  of  limitation,  that  ought  justly  to  give  them  more  fa- 
vorable advantage.  If  there  exists  just  cause  of  action  against 
a  non-resident  in  favor  of  a  citizen  of  this  State,  prop- 
erly cognizable  here,  he  ought  to  discharge  it,  but  if  he  will 
not,  and  stays  beyond  the  State,  so  that  the  person  aggrieved 
cannot  have  his  remedy,  lie  ought  not  to  have  the  benefit  of 
the  lapse  of  time,  when  at  last  he  is  found  here,  and  action 
has  been  brought  against  him.  lie  is  not  entitled,  in  com- 
mon justice,  to  such  defence,  and  the  statute,  fairly  inter- 
preted, does  not  give  it  to  liim.  He  cannot  reasonably  com- 
plain of  the  staleness  of  his  liability,  any  more  than  a  resi- 
dent who,  under  like  circumstances,  goes  out  of  the  State, 
and  resides  or  remains  there  for  a  long  while.  If  the  de- 
mand is  stale  he  made  it  so,  in  contemplation  of  law,  and  he 
shall  not  be  allowed  to  take  advantage  of  his  own  laches. 

The  Courts  of  other  States  have  given  like  interpretation 
to  statutes  substantially  like  that  now  before  us;  Bennett  v. 
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Cook,  43  N.  Y.,  537;  Carpmte)^  v.  Wells,  21  Barb.,  594;  Mc- 
Cord  V.  WoodhuU,  47  How.  Pr.  Rep.  (N.  Y.),  54;  Hacher  v. 
Everett,  57  Me.,  548 ;  Laiie  v.  Bank,  6  Kan.,  74. 

There  is  no  error.  To  the  end  the  judgment  may  be 
affirmed,  let  this  opinion  be  certified  according  to  law.  It  is 
so  ordered. 

No  error.  Affirmed. 


J.   R.  LONG  V.  J.  B.  FITZGERALD. 
Arbitration  and  xiward. 

1.  Unless  a  submission  to  arbitration  is  made  under  an  order  of  the 

Court,  the  award  cannot  be  made  a  judgment  of  the  Court,  except 
by  consent. 

2.  Where  a  party  files  exceptions  to  an  award  and  seeks  to  have  it  mod- 

ified by  the  Court,  he  waives  all  objection  to  the  fact  that  the  sub- 
mission was  made  in  pais,  and  the  Court  can  proceed  to  act  on  the 
award  as  if  it  had  been  made  under  an  order  in  the  cause. 

3.  Where  all  matters  embraced  in  an  action  are  submitted  to  arbitrators, 

and  they  make  no  mention  in  their  award  of  one  item  of  charge 
claimed  by  one  of  the  parties,  they  will  be  taken  to  have  disal- 
lowed it. 

{MetcalfT,  Outhri£,  94  N.  C,  447;  Jackson  v.  McLean,  at  this  Term; 
cited  and  approved). 

Civil  action,  tried  before  Avery,  Judge,  at  Fall  Term,  1886, 
of  Haywood  Superior  Court. 

With  the  issue  of  the  summons  on  July  1st,  1883,  the 
plaintiff  sued  out  a  warrant  of  attachment  against  the  de- 
fendant, a  non-resident  debtor,  which  was  levied  upon  two 
stocks  of  goods,  one  at  Waynesville  and  one  at  Pigeon  River, 
as  his  property.     The  defendant  disclaimed  any  interest  in 
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the  last  mentioned  goods,  and  upon  his  own,  and  a  series  of 
affidavits  of  others,  for  matters  therein  set  out,  moved  to 
vacate  the  order  of  attachment,  which  being  heard  at  Cham- 
bers, was  modified  by  reducing  the  plaintiff's  demand  to 
§582.50,  and  directed  tlie  sheriff  to  retain  onlv  so  much  of 
the  goods  as  would  satisfy  tliat  sum  and  the  costs  incidental 
to  the  action,  but  a  vacation  of  the  order  was  refused;  where- 
upon both  parties  caused  appeals  to  be  entered,  that  were 
not,  however,  prosecuted. 

The  parties  just  before  filing  the  pleadings,  and  while  the 
action  was  pending,  with  a  view  to  a  settlement  of  the  con- 
troversies that  had  sprung  up  and  become  connected  with 
the  original  cause  of  action,  entered  into  an  agreement  in 
these  words: 

"  Whereas,  a  civil  action  is  pending  in  the  Superior  Court 
of  Haywood  county,  between  J.  R.  Long,  plaintiff,  and  J.  B. 
Fitzgerald,  defendant,  and  whereas  an  attachment  which 
was  issued  in  said  cause,  was  levied  on  a  stock  of  merchan- 
dise in  Waynesville,  and  also  a  small  stock  of  goods  at  Clyde 
Station,  and  whereas  the  Hon.  J.  C.  L.  (Judger  has  ordered 
a  modification  of  the  said  attachment,  so  as  to  hold  thereun- 
der enough  to  satisfy  the  sum  of  §582.50,  and  to  return  the 
remainder  of  the  goods  levied  on  to  the  defendant,  from 
which  order  the  said  J.  R.  Long  as  well  as  the  said  J.  B.  Fitz- 
gerald have  appealed  to  the  Supreme  Court :  Now,  therefore, 
we,  J.  R.  Long  and  J.  B.  Fitzgerald,  do  hereby  agree  to  refer 
this  whole  cause,  together  with  the  appeal,  and  it  is  a  part  of 
this  agreement,  that  the  arbitrators  are  to  decide  whether  the 
stock  of  goods  levied  on  at  Clyde  Station  was  the  propert}"  of 
the  defendant  at  the  time  it  was  levied  on,  and  whether  they 
a.re  liable  to  satisfy  the  plaintiff's  recovery  in  this  action,  in 
case  he  obtained*  judgment  aforesaid,  to  A.  L.  Herren,  W.  W. 
Stringfield  and  John  A.  Ferguson  as  arbitrators.  And  un- 
der this  agreement,  it  shall  be  their  duty  to  settle  all  matters 
in  dispute  between  the  parties  to  this  action,  and  also  any 
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claim  of  defendant  for  damages  on  account  of  said  attach- 
ment, and  the  attachment  as  originally  issued  and  levied,  is 
to  remain  in  force,  and  the  goods  to  remain  in  the  sheriff  *s 
custody,  to  abide  the  award  of  the  said  arbitrators.  But 
this  last  agreement  is  not  to  affect  the  defendant's  claim  for 
damages,  as  above  set  forth.  And  we  do  hereby  mutually 
covenant  to  and  with  each  other,  that  we  will  each  faithfullv 
abide  by  and  perform  the  award  of  the  majority  of  said  arbi- 
trators, and  their  award,  or  that  of  a  mnjority  of  them,  is  to 
be  entered  as  the  judgment  of  the  Court  in  this  cause. 
This  August  24th,  isSo." 

The  award  was  as  follows  : 

"Whereas,  an  action  is  pending  in  the  Suj)erior  Court  of 
Haywood  county  in  the  above  entitled  cause,  and  whereas, 
the  parties  plaintiff  and  defendant  have  agreed  in  writing, 
dated  August  24th,  1885,  to  refer  the  whole  cause  to  A.  L. 
Herren,  W.  W.  Stringfield  and  J.  A.  P^erguson,  as  arbitrators, 
to  hear  and  determine  all  the  matters  in  dispute,  and  where- 
as, they  further  agreed  in  said  writing  to  abide  by  the  award 
of  said  arbitrators ; 

Now,  therefore,  we,  the  undersigncMl,  in  pursuance  of  the 
above  agreement,  met  at  the  court  room  in  the  town  of  VA'aynes- 
ville,  on  the  27th  day  of  August,  1885.  After  hearing  the 
evidence  and  argument  of  counsel,  which  was  concluded  on 
the  31st  day  of  August,  1885,  we  find  as  our  judgment  and 
award,  and  so  return  to  the  Superior  Court  of  said  county, 
as  follows,  viz.: 

1.  That  the  defendant,  J.  B.  Fitzgerald,  was  not  a  mem- 
ber of  the  firm  of  J.  S.  Fitzgerald  &  Co.,  doing  business  at 
Clyde;  we  therefore  adjudge  that  the  attachment  be  dis- 
missed, and  that  said  goods  be  returned  to  J.  S.  Fitzgerald 
<feCo. 

2.  That  the  plaintiff  had  no  cause  of  action  on  the  1st  day 
of  Julv,  1885,  and  that  the  attachment  levied  on  the  stock 
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of  goods  at  Waynesville  be  dismissed,  and  that  the  plain- 
tiff pay  the  costs  of  said  attachment,  to  be  taxed  by  the  clerk. 

3.  That  the  plaintiff,  through  his  agent,  contracted  with 
the  defendant's  agent,  on  the  28th  day  of  March,  1885,  for 
the  sale  of  a  stock  of  goods  then  in  the  town  of  Waynes- 
villfe  and  to  arrive  soon,  which  stock,  on  the  7th  day  of 
April,  1885,  amounted  to  the  sura  of  $2,450,  as  per  contract^ 
at  "  first  cost,"  including  five  per  cent. 

4.  That  the  defendant  paid  plaintiff  on  said  amount,  one 
note,  including  interest  thereon,  amounting  to  $1,507.50,  and 
to  plaintiff's  agent,  G.  A.  P.  Long,  §150,  (including  one  half 
month's  wages  to  plaintiff's  agent,)  making  in  all  $1,717.50. 

5.  That  the  attachment  levied  on  the  stock  of  goods  in 
the  town  of  Waynesville  on  the  1st  day  of  July,  1885,  be 
dismissed  at  the  plaintiff's  cost. 

t).  That  the  damages  sustained  by  the  defendant  by  reason 
of  said  attacliment,  are  $432.50,  which  amount  is  to  be  taken 
from  the  above  $2,450  in  addition  to  the  $1,717.50,  leaving 
a  balance  of  $300  due  the  plaintiff. 

7.  That  the  plaintiff  should  not  have  the  house  bought  of 
Reeves  to  })ay  for,  but  in  case  he  has  said  debt  to  pav,  then 
the   defendant,  J.  B.  Fitzgerald,  should  become  liable  to 
plaintiff  for  the  said  debt. 

8.  Tliat  the  defendant  shall  have  ninetv  davs  from  the 
time  that  the  possession  of  the  goods  is  given  him  ta  pay 
the  balance  on  said  goods. 

9.  Tliat  the  sheriff  at  once  put  the  defendant  in  posses- 
sion of  the  said  goods  and  house. 

10.  That  the  plaintiff  pay  the  cost  of  the  action,  except 
one  half  of  the  cost  of  this  arbitration,  which  one  half  shall 
be  paid  by  the  defendant  and  the  other  half  by  the  plaintiff. 

11.  That  we  each  charge  for  five  days'  services  in  this  ar- 
bitration at  three  dollars  per  day,  making  the  amount  due 
each  $15. 
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12.  That  the  clerk  of  said  county  tax  the  cost  as  above 
adjudged." 

The  plaintiff  filed  the  following  exceptions  to  the  award : 

"1.  For  that  the  arbitrators  exceeded  their  powers  in  dis- 
missing the  attachment  and  ordering  the  goods  taken  undor 
the  attachment  at  Clyde  Station  to  be  released  to  J.  S.  Fitz- 
gerald &  Co. 

"2.  That  said  arbitrators  exceeded  their  powers  in  finding 
Hhat  the  defendant,  J.  B.  Fitzgerald  was  not  a  member  of 
the  firm  of  J.  S.  Fitzgerald  &  Co.,  doing  business  at  Clyde,^ 
in  that  no  such  matter  was  referred  to  them. 

"3.  For  that  the  said  arbitrators  failed  to  decide  the  ques- 
tion of  rents  due  from  defendant  to  plaintiff. 

"4.  For  that  said  arbitrators  failed  to  decide  whether  de- 
fendant hired  G.  A.  P.  Long  from  the  plaintiff,  and  how 
much  was  due  plaintiff'  for  said  G.  A.  P.  Long's  services  as 
clerk. 

"  5.  For  that  said  arbitrators  exceeded  their  powers  in  dis- 
missing the  attachment  which  was  levied  on  the  goods  at 
Wavnesville. 

•'6.  That  said  arbitrators  exceeded  their  powers  in  award- 
ing the  costs  to  be  paid  by  plaintiff 

"7.  That  said  arbitrators  exceeded  their  powers  in  award- 
ing damage  to  the  defendant,  and  at  the  same  time  ordering 
the  same  to  be  taken  from  the  amount  due  plaintiff'  for  sale 
of  goods. 

'*8.  For  that  the  said  arbitrators  exceeded  their  powers 
and  erred  in  the  law,  in  that  they  awarded  that  the  §300, 
which  they  found  due  the  plaintiff,  should  not  be  payable 
by  defendant  until  ninety  days  after  the  possession  of  said 
goods  should  be  given  to  him  (defendant). 

"9.  That  said  arbitrators  exceeded  their  powei-s  and  vio- 
lated the  law  in  awarding  '  that  the  sheriff  at  once  put  the 
defendant  in  possession  of  said  goods  and  house.' 
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"10.  For  that  the  award  is  contrary  to  the  law,  in  that  it 
finds  as  a  fact  and  a  conclusion  of  law  *that  the  plaintiff 
had  no  cause  of  action  on  the  1st  dav  of  July,  1885/ 

"11.  For  that  said  arbitrators  failed  to  decide  whether 
defendant  agreed  to  pay  the  balance  due  upon  the  goods  in 
three  months  or  not. 

"12.  That  said  arbitrators  ftiiled  to  decide  and  find  what 
per  cent,  of  the  sales  made  by  the  defendant  had  been  paid 
to  plaintiff?' 

The  defendant  brought  forward  in  an  amendment  to  his 
answer,  in  the  nature  of  a  plea  since  the  last  continuance 
under  the  former  practice,  this  award,  as  a  defence  and  in 
bar  of  the  further  prosecution  of  tlie  suit,  the  course  sug- 
gested in  Metcalf  v.  Guthrie,  94  X.  C,  447,  as  the  proper  one 
to  be  pursued  when  the  award  is  such  as  puts  an  end  to  the 
action. 

To  this  the  plaintiff"  replied,  alleging  the  award  to  be 
irregular,  illegal  and  void,  for  reasons  contained  in  the  im- 
peaching exceptions  already  on  file  in  the  cause.  Upon  the 
hearing  the  Court  adjudged  that  the  arbitrators  had  not 
power  to  order  the  re-delivery  of  the  attached  goods  to  the 
defendant  until  the  rendition  uf  judgment  upon  the  award, 
and  sustained  the  first  exception  of  tlie  plaintiff'. 

The  other  exceptions  were  overruled,  and  judgment  ren- 
dered for  the  j)laintiff*in  the  sum  of  §300, with  interest  from 
Sei)tember  1st,  1885,  and  against  him  for  costs,  except  half 
the  allowance  to  the  arbitrators,  to  be  paid  by  the  defendant 
in  accordance  with  the  terms  of  the  award. 

From  this  judgment  tlie  plaintiff  appealed. 

Mr.  G.  A.  Shuford,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  As  is  said  in  the 
opinion  in  Metcalf  v.  Gvthrie,  94  N.  C,  447,  unless  the  refer- 
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ence  was  under  an  order  made  in  the  cause,  the  award  could 
not,  without  the  acquiescence  of  parties,  in  its  various  parts, 
become  the  judgment  of  the  Court,  except  as  disposing  of  the 
action  and  barring  its  future  prosecution.  But  there  is  no 
reason  why,  by  consent,  this  may  not  be  done,  and  thus  the 
whole  controversy  determined. 

This  result  is  accomplished  by  entering  up  judgment  for 
the  sum  awarded  the  plaintiff,  with  costs,  except  those  men- 
tioned, against  the  plaintiff. 

We  concur  with  the  rulings  of  the  Court  upon  the  excep- 
tions, and  in  filing  them  to  be  acted  on  by  the  Court,  all 
objection  to  the  assumption  and  exercise  of  jurisdiction  in 
dbposing  of  them,  as  matters  introduced  in  the  case,  has 
been  waived. 

The  case  is  wholly  unlike  thsit  of  Jackson  \\  McLean,  decided 
at  the  present  Term,  in  which  the  right  to  take  cognizance  of 
the  award,  and  enforce  it,  is  strenuously  denied.  But  for 
this  concession,  we  should  be  compelled  to  follow  that  course 
of  action,  and  leave  the  award  to  be  enforced  in  some  other 
way. 

Obviously,  the  award  embraces  the  whole  subject-matter 
submitted,  and  must  be  understood  as  covering  everything 
in  the  submission — the  claim  for  rents,  in  disallowing  it,  as 
if  specially  mentioned. 

The  only  point,  then,  presented  for  review,  is  as  to  the 
interference  in  so  much  of  the  award  as  directs  an  immedi- 
ate restoration  to  the  defendant  of  his  attached  goods,  and 
this  ruling  is  not  unfavorable  to  the  plaintiff,  for  it  follows 
the  payment  of  the  debt  due  him,  and  is  only  a  security  for 
the  debt.  The  award  is  complex,  consisting  of  many  parts, 
and  must  be  performed,  if  at  all,  as  an  entirety. 

Hence,  as  the  suit  is  not  dismissed,  and  the  plaintiff  recov- 
ers the  S300,  the  result  of  the  adjusted  demands  of  the  par- 
ties, the  dissolution  of  the  attachment  at  once  exposes  the 
same  property  to  seizure  and  sale,  and  can  work  no  practi- 


46  IN  THE  SUPREME  COURT. 


Porter  v.  The  Railroad. 


<jal  injury  to  the  plaintiff.  Of  this  the  defendant  does  not 
complain.  Thus,  the  jurisdiction  over  the  award,  exercised 
with  the  acquiescence  of  both,  settles  the  whole  matter  in 
controversy,  and  renders  unnecessary  a  resort  to  a  new  action 
for  its  enforcement. 

There  is  no  error,  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 


R.  J.  PORTER  V.  THE  RICHMOND  AND  DANVILLE  RAILROAD 
COMPANY,  and  tlie  CHARLOTTE.  COLUMBIA  AND  AUGUSTA 
RAILROAD  COMPANY. 

Evidence —  Contract — Ju(]ge\H  Charge. 

1.  In  an  action  against  a  corporation  for  services  rendered  to  it  under  a 

contract  of  hiring,  which  contract  is  denied  by  tlie  corporation,  a 
letter  to  the  plaintiff  from  an  agent  of  the  corporation,  recognizing 
him  as  a  servant  of  the  cor^x^ration,  is  comi^etent  evidence  to  estab- 
lish the  contract,  and  also  to  corroborate  the  plaintiff  when  his  tes- 
timony has  been  conti-adicted  by  such  agent. 

2.  Where  the  evidence  presents  the  case  to  the  jury  in  two  aspects,  it  is 

not  error  in  the  trial  Judge  to  refuse  a  prayer  for  instructions,  which 
would  present  the  case  to  the  jury  only  in  one  aspect. 

3.  Where  a  railroad  corjwration  agreed  with  the  authorities  of  a  city  to 

pay  a  certain  proix>rtion  of  the  salary  of  a  policeman  to  be  a^^signed 
to  duty  si^ecially  at  its  dejwt,  and  the  plaintiff  was  employed:  It 
was  held,  that  he  could  sue  the  corporation  on  the  contract  for  a 
failure  to  pay  him  the  part  of  his  salary  which  it  had  agreed  to  do. 

Civil  action,  tried  before  Montgomery,  Judge,  and  a  jurj'', 
at  February  Term,  1887,  of  Mecklenburg  Superior  Court. 

The  complaint  alleges: 

-a.  That  on  the  IGth  day  of  May,  1882,  at  the  request  of 
the  defendants,  he  was  duly  elected  special  policeman  by  the 
Board  of  Aldermen  of  the  city  of  Charlotte,  State  aforesaid, 
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the  said  defendants  agreeing  and  promising  to  pay  plaintiff 
two  thirds  of  such  salary  as  should  be  fixed  by  the  said 
Board  of  Aldermen ;  that  the  said  Board  of  Aldermen  then 
and  there  fixed  plaintiff's  salary  at  forty-five  dollars  per 
month. 

II.  That  plaintiff  served  as  such  special  policeman  from 
said  16th  day  of  May,  1882,  until  the  —  day  of  May,  1883, 
on  which  last  named  day,  at  the  request  of  the  defendants, 
the  plaintiff  was  re-elected  to  his  said  office,  by  the  said 
Board  of  Aldermen,  for  the  term  of  two  years  next  thereaf- 
ter, the  defendants  agreeing  and  promising  to  pay  plaintiff 
at  the  rate  of  thirty  dollars  per  month  for  his  said  services  as 
theretofore. 

III.  That  plaintiff  served  the  defendants  as  special  police- 
man from  said  day  of  May,  1883,  to  and  including  the  11th 
day  of  Ma}%  1885;  that  the  defendants  j)aid  him  for  his  said 
services  at  the  rate  of  thirty  dollars  per  month  up  to  and 
including  the  31st  day  of  July,  1884.  That  said  defendants 
have  failed  and  refused  to  pay  plaintiff  salary  from  said  31st 
day  of  July,  1884,  to  May  11th,  1885,  inclusive,  for  which 
said  service  the  defendants  are  indebted  to  plaintiff  in  the 
sum  of  two  hundred  and  eighty-one  dollars." 

The  defendant  broadly  denies  these  allegations,  and  al- 
leges as  matter  of  defence  as  follow^s : 

"For  a  further  defence  to  plaintiff's  first  cause  of  action, 
the  defendant  says  that,  recognizing  the  necessity  for  a  po- 
liceman at  its  passenger  depot  in  the  city  of  Charlotte,  it 
applied  to  the  Board  of  Aldermen  of  said  city  for  the  ap- 
pointment of  a  special  policeman  to  be  stationed  at  this  de- 
fendant's depot  in  said  city,  but  for  no  definite  length  of 
service,  and  as  an  inducement  to  that  end,  agreed  with  the 
said  city  of  Charlotte,  to  pay  two  thirds  of  such  salary  as 
might  be  fixed  by  said  Board  of  Aldermen  for  such  police- 
man, which  proposition  was  accepted,  and  the  plaintiff  ap- 
pointed as  such  policeman  by  said  Board  of  Aldermen.    That 
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as  a  matter  of  convenience,  this  defendant  paid  the  amount 
of  compensation  agreed  upon  directly  to  the  plaintiff,  instead 
of  into  the  treasury  of  said  city.  That  after  the  appoint- 
ment of  plaintiff,  as  aforesaid,  he  was  under  the  control  and 
authority  of  the  city,  and  was  assigned  to  duty  at  this  defend- 
ant's depot.  That  this  defendant  complied  with  its  agree- 
ment with  the  said  citv  of  Charlotte,  as  herein  before  set 
forth,  until  the  31st  day  of  August,  1884,  when  it  discovered 
that  the  plaintiff  was  so  inefKcient  and  negligent  of  his 
duties  as  such  policeman,  that  itnotified  both  the  city  author- 
ities and  the  plaintiff,  that  the  plaintiff's  services  were  no 
longer  desired,  and  this  defendant  refused  to  pay  any  fur- 
ther sum  towards  his  salary,  and  thereafter  the  plaintiff  never 
rendered  anv  services  to  this  defendant.*' 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
it  is  necessarv  to  set  forth  liere : 

"  The  plaintiff  offered  in  evidence  the  records  of  the  Board 
of  Aldermen  of  the  city  of  Charlotte,  showing  the  proceedings 
of  the  meeting  of  the  said  board,  held  February  20th,  1882, 
the  material  part  of  which  is  as  follows: 

"  Ca])t.  S.S.  Pegram,  representing  the  Richmond  and  Dan- 
ville Railroad  Company,  appeared  before  the  board,  to  request 
thata  policeman  be  appointed,  with  assignment  to  special  duty 
of  attending  at  the  depot  of  said  road  on  the  arrival  of  passenger 
trains,  and  stated  that  the  railroad  company  would  consent 
to  pay  $30  per  month  towards  the  salary  of  such  policeman. 
On  motion  of  Alderman  Hchenck,  it  was  ordered  that  the 
request  be  complied  with,  and  that  the  board  proceed  to  the 
election  of  a  policeman,  who  shall  be  paid  ^45  per  month, 
provided  that  the  railroad  company  furnish  $30  of  said 
amount,  such  policeman  to  be  a  regular  city  policeman,  sub- 
ject to  the  orders  of  the  chief  of  police  of  this  city,  and  as- 
signed to  special  duty  at  the  Richmond  and  Danville  passenger 
depot,  to  attend  the  arrival  and  departure  of  all  passenger 
trains,  to  be  uniformed  and  equipped  as  other    policemen. 
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Capt.  Pegram  suggested  the  name  of  R.  J.  Porter  as  a  suita- 
ble person  for  the  position,  who  was  thereupon  nominated 
by  Alderman  Wilkes.  ♦  *  *  *  and  a  vote  having  been 
taken,  the  mayor  announced  that  R.  J.  Porter  had  received 
the  majority  of  the  votes,  and  declared  him  elected.  Mr. 
Porter  being  present,  then  came  forward,  and  the  mayor 
administered  to  him  the  oath  of  office  as  a  policeman,  and 
he  was  at  once  assigned  to  duty." 

The  plaintiff  next  offered  in  evidence  the  records  con- 
taining the  proceedings  of  said  board  of  May  12th,  1883,. as 
follows : 

"At  the  request  of  Capt.  Gormley,  agent  of  the  Richmond 
and  Danville  Railroad  Company,  the  board  proceeded  to  elect 
a  policeman  for  service  at  the  railroad  passenger  depot,  the 
railroad  company  agreeing  to  pay  two  thirds  of  his  salary. 
Alderman  Wilkes  moved  that  R.  J.  Porter  be  elected,  and  he 
was  elected  unanimously,  at  the  same  salary  as  fixed  for  the 
other  policemen." 

The  plaintiff  next  offered  in  evidence,  the  charter  and  or- 
dinances of  the  city  of  Charlotte,  by  which  it  appeared,  that 
policemen  were  elected  for  a  term  of  two  years,  the  election 
of  plaintiff,  20th  February,  1883,  being  for  an  unexpired 
term,  which  ended  in  May,  1883.  The  plaintiff  introduced 
one  Fred  Nash  as  a  witness,  who  testified  that  he  had  been 
secretarv  and  treasurer  of  the  citv  of  Charlotte  from  a  time 
long  prior  to  1882  up  to  this  time;  that  in  1882,  to  May,  1883, 
the  salary  of  a  policeman  was  $45  per  month,  and  in  1883, 
it  was  increased  to  ?50  per  month ;  that  the  Richmond  and 
Dan\411e  Railroad  Company  never  paid  anything  to  the  city 
on  account  of  Porter's  salary ;  that  in  1882  and  to  May,  1883, 
the  city  paid  Porter  $15  per  month  on  account  of  his  salary, 
and  after  the  salary  was  raised,  paid  him  820  per  month. 

The  plaintiff,  R.  J.  Porter,  in  his  own  behalf,  testified  that 
he  entered  upon  his  services  as  policeman  at  the  depot  of 
defendants  when  he  was  first  appointed,  in  February,  1882; 
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that  he  discharged  the  duties  of  a  policeman  at  the  depot 
from  that  time  until  in  May,  1885;  that  his  name  was  first 
put  on  the  "  pay-rolls  "  of  the  Richmond  and  Danville  Rail- 
road Company,  and  that  he  was  paid  by  said  company's  pay- 
master every  month  just  like  the  other  employes  of  the  com- 
pany;  that  the  company  paid  him  for  his  services  from  Feb- 
ruary, 1882,  until  May,  1883,  regularly  every  month,  and 
from  the  latter  time  on  until  the  31st  day  of  July,  1884, 
when  the  company  stopped  paying  him,  and  had  not  paid 
him  for  the  balance  of  his  term ;  that  the  company  paid  him 
$30  per  month  prior  to  31st  day  of  July,  1884 ;  that  he  served 
out  his  full  term  to  May  12th  1885,  and  demanded  payment 
of  the  balance  due  of  the  said  company,  which  was  refused. 

The  defendant  introduced  J.  J.  Gormley,  who  testified  that 
he  acted  as  agent  for  the  defendant  in  going  before  the  Board 
of  Aldermen;  that  defendants  had  joint  depots;  that  Porter 
attended  the  trains  and  kept  order  until  witness  quit  the 
service  of  the  company;  that  he  was  agent  of  both  com- 
panies. 

Mr.  Young,  for  the  defendant,  testified  that  he  was  ticket 
clerk  for  the  defendants  at  their  depot,  in  January,  1885, 
and  was  at  the  depot  four  times  in  the  twenty-four  hours; 
that  he  did  not  see  Porter  there  about  that  time,  as  he  recol- 
lected, though  he  could  not  say  positively  that  he  was  not 
there ;  that  he  never  saw  him  there. 

W.  A.  Moody,  for  the  defendant,  testified  that  he  had  been 
agent  for  defendant  companies  since  1st  of  August,  1884;  that 
Porter  rendered  no  service,  to  his  knowledge,  after  August, 
1884;  that  witness  was  there  nearly  every  day;  Porter  was 
on  the  pay-rolls  for  August,  1884,  and  was  allowed  his  time, 
but  never  paid. 

Mr.  Kennedy,  for  defendant,  testified  that  he  was  yard 
dispatcher  of  defendant  companies,  at  their  depot,  in  1884; 
that  Porter  never  rendered  any  service  to  defendant  after 
August,  1884 ;  that  he  (witness)  had  orders  not  to  recognize 
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him  (Porter)  as  policeman  for  the  company.  Cross-examined, 
he  stated  that  Porter  was  there,  as  usual,  after  Agust,  1884, 
but  that  witness  did  not  recognize  him  as  serving  the  rail- 
road company. 

The  plaintiff,  recalled,  testified  that  on  or  after  the  4th 
day  of  October,  1884,  the  witness  Kennedy  handed  him  a 
letter  while  he  was  at  the  depot  acting  as  policeman. 

The  defendant  objected  to  the  introduction  of  the  letter. 

The  plaintiff's  counsel  thereupon  stated  that  they  proposed 
to  prove  that  Kennedy  handed  the  letter  to  Porter  for  the 
purpose  of  showing,  in  contradiction  of  Kennedy,  that  Ken- 
nedy did  recognize  Porter  as  policeman  at  that  time,  and 
also  as  a  circumstance  tending  to  corroborate  Porter's  state- 
ment that  he  acted  as  policeman  at  the  depot  after  August, 
1884,  and  until  May,  1885,  and  not  to  prove  any  fact  by  the 
contents  of  the  letter. 

His  Honor  admitted  the  evidence  of  the  transaction  be- 
tween Kennedy  and  Porter  for  the  purpose  indicated,  and 
the  defendants  excepted. 

The  plaintiff  further  testified  that  Kennedy  handed  him 
the  letter,  and  asked  him  to  attend  to  the  matter ;  that  he 
acted  as  policeman  for  defendants  at  their  depot  after  he 
received  Moody's  notice,  and  heard  no  objection  until  to-day  ; 
that  he  had  a  difficulty  with  Moody  before  he  got  the  notice. 

The  defendant  requested  his  Honor  to  charge  the  jury : 

I.  That  plaintiff  is  not  entitled  to  recover  on  his  own 
testimony. 

II.  That  plaintiff  is  not  entitled  to  recover  on  all  the 
facts  of  the  case. 

III.  That  according  to  the  record  evidence  in  the  cause, 
the  contract  was  made  with  the  city  of  Charlotte  by  the 
defendant,  and  not  with  the  plaintiff,  and  the  plaintiff  can- 
not recover  in  this  action. 

His  Honor  refused  to  give  these  instructions,  and,  among 
other  things  not  excepted  to,  charged  the  jury,  that  if  the^ 
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defendant  requested  the  city  of  Charlotte  to  appoint  a  spe- 
cial policeman  to  be  assigned  to  duty  at  its  depot  for  the  spe- 
cial benefit  of  defendant,  and  it  agreed  to  pay  two  thirds 
of  the  policeman's  salary — thirty  dollars — and  plaintiff  was 
appointed  as  such  policeman,  and  performed  the  services 
required  of  him,  he  would  be  entitled  to  recover  of  defend- 
ant, if  it  made  the  contract. 

The  defendant  excepted  to  the  refusal  of  the  Court  to  give 
its  special  instructions,  and  also  excepted  to  the  part  of  the 
instructions  given. 

There  was  a  verdict  for  the  plaintiff. 

The  defendant  moved  for  a  new  trial ;  motion  overruled  ; 
judgment  for  the  plaintiff;  appeal  by  defendant. 

3Ir,  Piatt  D.  Walker,  for  the  plaintiff. 
Mr.  Chas.  M.  Biishee,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  letter  handed 
to  the  plaintiff  on  the  4th  of  October,  1884,  by  the  "  yard  dis- 
patcher "  of  the  defendant,  was  clearly  competent  evidence, 
as  tending  to  prove,  not  the  truth  of  what  was  said  in  it,  but 
that  the  agent  of  the  defendant  at  and  about  its  depot,  where 
the  plaintiff,  in  the  course  of  his  employment  as  policeman 
-was  accustomed  to  be,  recognized  and  treated  him  as  a  police- 
man in  the  service  of  the  defendant,  as  contemplated  by  the 
contract  of  employment  alleged  in  the  complaint.  And, 
moreover,  the  fact  of  handing  the  letter  to  the  plaintiff,  and 
'directing  him  to  do  service,  was  evidence,  corroborative  of 
his  testimonv,  while  it  tended  to  contradict  the  witness  who 
handed  it  to  him. 

The  defendant  was  not  entitled  to  the  special  instructions 
w^hich  its  counsel  requested  the  Court  to  give  the  jury, 
because,  if  the  jury  believed  the  evidence  in  the  view  of  it 
contended  for  by  the  plaintiff,  he  was  entitled  to  their  ver- 
dict.    There  was  evidence  tending  to  prove  the  contract  of 
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employment,  and  service  rendered  the  defendant  in  pursu- 
ance of  it,  substantially  as  alleged  in  the  complaint,  while 
there  was  evidence  introduced  by  the  defendant  to  the  con- 
trary. It  was  the  province  of  the  jury  to  hear  and  weigh  it 
all,  and  determine  what  part  of  it  they  would  believe.  Nor 
was  the  contract  in  question  made  by  the  defendant  entirely 
with  the  Board  of  Aldermen  of  the  town  of  Charlotte.  It 
was,  indeed,  a  party  to  it,  but  so  also  was  the  plaintiff,  in 
substance  and  legal  effect. 

The  Board  of  Aldermen,  at  the  instance  of  the  defendant, 
agreed  to  appoint  the  plaintiff  to  be  policeman,  and  did  so 
appoint  him,  to  do  special  police  service  at  and  about  its 
depot,  and  to  pay  him  a  fixed  part  of  the  compensation 
agreed  to  be  paid  to  him  ;  the  defendant,  as  certainly  agree- 
ing to  pay  him  another  fixed  part  of  it;  the  plaintiff  agree- 
ing on  his  part,  to  accept  the  appointment  with  its  terms, 
and  to  do  the  service  required.  This  seems  to  us  to  be  the 
fair,  practical  import  and  effect  of  the  contract — a  sort  of 
arrangement  for  the  convenience  of  all,  and  for  the  special 
benefit  of  the  defendant.  The  parties  so  understood  and 
acted  upon  it.  The  defendant  understanding  that  it  had 
agreed  to  pay  the  plaintiff  a  certain  part  of  his  salary,  placed 
his  name  on  its  "  pay-roll,"  and  for  a  considerable  while  reg- 
ularly paid  him  the  compensation  it  agreed  to  pay.  There 
is  nothing  of  which  w6  can  conceive,  in  the  nature 
of  the  arrangement  and  contract,  that  rendered  it  essen- 
tial that  the  plaintiff's  wages  should  go  into  the  hands 
of  the  Board  of  Aldermen,  and  thence  into  his  own  hands. 
That  would  be  a  useless  sort  of  circumambulation  that  ill 
comports  with  practical  business  transactions ;  and  it  is  not 
surprising  that  the  defendant  took  this  view,  until  this  action 
was  brought.  Whether  the  plaintiff  did  service  in  pursu- 
ance of  the  contract  as  alleged  by  him,  was  a  question  of 
fact  to  be  determined  by  the  jury,  and  tliis  they  found  in 
favor  of  the  plaintiflF. 
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The  instructions  given  the  jury  by  the  Court  were  sub- 
stantially correct.    Judgment  affirmed. 

No  error.  Affirmed. 


T.  B.  TWITTY  et  al.,  Ex't'rs,  v.  W.  B.  LOVELACE. 

Contract  to  Convey  Lund — Powers — Executors, 

1.  Where,  acting  under  a  power  conferred  by  a  will  to  dispose  of  the 

testators  estate  in  his  land,  the  executor  contracts  to  sell  the  testa- 
tor's interest  in  a  certain  tract  of  land,  and  upon  payment  of  the 
purchase  money  to  convey  such  interest  in  fee  to  the  purchaser,  the 
executor  is  not  liable,  under  the  terms  of  this  contract,  either  indi- 
vidually or  in  his  representative  capacity,  for  a  failure  in  making 
title  to  a  part  of  the  land. 

2.  Before  the  act  of  1797,  {The  Code,  gl492,)  when  the  obligor  in  a  bond 

to  make  title  died  before  doing  so,  the  obligee  had  to  look  to  the 
heirs,  but  that  act  conferred  the  power  to  make  title  in  such  cases 
upon  the  administrator,  but  he  could  only  convey  such  title  as  his 
intestate  had,  and  this  only  to  the  purchaser. 

{Osborne  v.  McMillan,  5  Jones,  109;  cited  and  approved). 

Civil  action,  tried  before  Averi/,  Judge,  at  Spring  Term, 
1880,  of  Rutherford  Sui)erior  Court. 

The  plaintiffs,  executors  of  Sarah  Hamilton,  by  virtue  of  a 
power  conferred  in  her  will,  made  sale  of  certain  land  as 
belonging  to  her  to  the  defendant,  and  some  three  or  four 
weeks  thereafter,  executed  and  delivered  to  him  the  follow- 
ing instrument  in  writing: 

"  Bond  for  Title. — Received  of  W.  B.  Lovelace  $1,500, 
(check)  on  First  National  Bank,  Charlotte,  drawn  by  H.  D. 
Lee  &  Co..  in  favor  of  W.  B.  Lovelace,  and  endorsed  bv  him 
to  L.  F.  Churchill,  also  a  note  for  ^1,500,  to  be  due,  with 
interest    at    eight   per    cent,   from    date  (December    27th, 
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1883),  on  1st  December,  1884,  the  above  being  the  consider- 
ation for  Miss  Sarah  Hamilton's  interest  in  her  farm,  known 
as  her  2d  Broad  River  plantation,  containing  about  465  acres, 
and  on  payment  of  said  note  and  interest,  W.  B.  Lovelace  is 
to  have  a  deed  in  fee  for  said  interest,  from  the  executors  of 
said  deceased.     December  27th,  1883." 

The  present  action  is  to  recover  the  amount  due  on  the 
note,  which  represents  the  residue  of  the  purchase  money. 
The  defendant  resists  the  payment  of  the  debt  in  full,  al- 
leging that  the  testatrix  had  only  an  estate  for  life  in  a  por- 
tion of  the  land  mentioned  in  the  contract,  consisting  of 
136  acres,  for  which  suit  has  been  brought  against  him  by 
persons  claiming  as  heirs  at  law  of  one  James  Arthur,  and 
which  suit  had  been  compromised,  and  the  title  assured,  by 
the  payment  of  $200.  For  this  sum  he  demands  a  deduc- 
tion from  what  he  yet  owes.  Two  issues  were  submitted  and 
responded  to  by  the  jury,  to-wit : 

1.  Are  the  plaintiflFs  unable  to  perform  their  contract  set 
forth  in  the  complaint  ?    Answer — No. 

2.  What  are  defendant's  damages?    Answer — None. 
During  the  trial,  the  Court  announced  that  the  jury  would 

be  instructed,  that  upon  its  face,  the  contract  undertook  to 
convev  onlv  such  interest  as  the  testatrix  had  in  the  land, 
and  that  the  defendant  was  not  entitled  to  damages  under 
his  counter-claim  in  abatement  of  the  debt,  if  the  plaintiffs 
were  able  and  willing  to  make  such  conveyance. 

The  defendant  thereupon,  before  the  jury  were  charged, 
moved  to  add  this  additional  issue :  "  Was  the  price  men- 
tioned in  the  contract  a  fair  price  for  an  estate  in  fee  simple 
in  the  land  described  in  the  complaint? 

The  motion  was  refused,  and  the  defendant  excepted,  and 
appealed  from  the  judgment  against  him. 

Mr,  W.  P.  Bynum,  for  the  plaintiffs. 
Mr.  John  F.  Hoke,  for  the  defendant. 
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Smith,  C.  J.,  (after  stating  the  facts).  The  only  question 
presented  on  the  appeal,  is  the  correctness  of  the  interpreta- 
tion put  upon  the  contract  by  the  Court,  since  the  refusal  to 
allow  a  third  issue,  if  the  subject  of  exception  at  that  stage 
of  the  trial,  is  connected  with  and  dependent  on  it.  In  this 
we  concur  in  the  opinion  of  the  Judge,  that  a  conveyance 
of  the  interest  which  the  testatrix  had  in  the  entire  tract, 
fulfills  the  requirements  of  the  contract.  It  is  stated  that 
the  sale  of  the  premises  was  made  some  weeks  before  the  paper 
writing  was  delivered,  and  it  is  not  to  be  supposed  that  the 
verbal  contained  more  stringent  obligations  than  are  found 
in  the  written  undertaking.  The  executors  were  but  exer- 
cising a  power,  and  acting  as  trustees  in  carrying  out  the 
directions  of  the  will  which  confers  the  power  and  imposes 
the  trust,  and  this  would  be  done  by  selling  the  estate,  what- 
ever that  might  be,  which  was  vested  in  the  testatrix,  with- 
out a  personal  assumption  as  to  its  nature  and  extent.  This 
is  plainly  expressed  in  the  contract  itself,  for  it  declares  the 
price  to  be  paid  is  '*  the  consideration  for  Miss  Sarah  HamiU 
tori's  interest  in  her  farm,"  and  that  when  the  purchase  money 
has  been  paid,  the  defendant  "  is  to  have  a  deed  in  fee  for 
said  inten'est  from  the  executors."  The  stipulation  is  to  con- 
vev  her  interest,  and  to  execute  a  deed  in  form  sufficient  to 
pass  her  estate  in  fee  simple,  if  such  she  had. 

It  would  be  most  unreasonable  to  expect  the  executors  to 
enter  into  a  personal  obligation  as  to  the  title,  or  to  attempt 
to  impose  it  upon  the  trust  estate.  The  latter  they  could 
not  do,  since  the  power  given  is  to  dispose  of  the  testatrix^s 
estate — not  a  larger  or  a  better  estate  than  she  possessed  in 
the  farm,  but  that  estate  or  interest  which  was  vested  in  her. 
We  have  an  illustration  of  the  principle  in  Osborne  v.  Mc- 
Millan, 5  Jones,  109,  where  the  administrator  of  one  who  had 
entered  into  a  contract  for  the  sale  of  land,  and  had  not  made 
the  deed,  executed  a  deed  therefor  containing  a  covenant  of 
quiet  enjoyment,  under  the  act  of  1797,  ( The  Code,  §1492,)  and 
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was  sued  because  of  an  eviction  under  a  paramount  title  in 
another.  Delivering  the  opinion,  Nash,  C.  J.,  uses  this  Ian- 
guage: 

"  Before  the  passage  of  the  act  of  1797,  when  a  vendor 
entered  into  a  bond  to  make  title,  and  died  before  doing  so, 
his  heirs  were  the  proper  persons  on  whom  the  purchaser 
had  the  right  to  call  for  the  necessary  conveyance.  If  they 
refused  to  convey  the  title,  the  purchaser  was  driven  into  a 
Court  of  Equity,  and  to  such  a  suit  the  heirs  were  necessary 
parties.  This  proceeding  was  attended  with  much  delay, 
trouble  and  expense.  To  avoid  this  expense,  trouble  and 
delay,  the  acts  were  passed,  and  they  are  express  in  limiting 
the  operation  of  the  administrator's  deed,  so  far  as  the  estate 
of  the  intestate  is  concerned^  to  the  title  of  the  intestate^ 

The  analogy  in  the  cases  is  strong.  As  the  statute  enables 
the  representative  to  pass  the  intestiite's  or  testator's  title,  and 
this  only  to  the  purchaser,  so  the  will,  without  aid  from  the 
statute,  confera  the  same  power  to  sell  and  convey  the  title 
of  the  testatrix  in  the  land,  and  this  is  the  full  extent  to 
which,  as  executors,  discharging  a  fiduciary  duty,  the  defend- 
ants could  go,  or  have  attempted  to  go. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

Xo  error.  Affirmed. 


M.  P.  PEGRAM  V.  THE  WESTERN  UNION  TELEGRAPH  CO. 

Telegraph  Companies — Negligence, 

1.  An  act  which  under  some  circumstances  would  be  simply  negligent^ 

under  other  circumstances  would  be  grossly  negligent. 

2.  A  telegraph  company  may  limit  its  liability  from  ordinary  negligence 

in  sending  unrepeated  messages  to  the  amount  paid  for  the  trans- 
mission of  the  message,  but  it  cannot  exempt  itself  where  there  haa 
been  gross  negligence. 
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8.  What  would  be  ordinary  negligence  in  sending  a  message  apparently 
of  small  consequence,  might  be  gross  negligence  where  it  was  mani- 
fest that  the  message  was  important. 

4.  A  party  sending  a  telegram  is  charged  with  notice  of  the  printed  con- 

tract at  the  top  of  tlie  message,  whether  he  has  read  it  or  not. 

5.  The  failure  by  a  telegraph  company  to  employ  careful  and  skillful 

operators  is  gross  negligence. 

{Lassiter  v.  The  Telegraph  Co.,  89  N.  C,  336;  distinguished). 


This  was  a  civil  action,  tried  before  Montgomery^  Judge, 
at  November  Special  Term,  1886,  of  the  Superior  Court  of 
Mecklenburg  Count  v. 

The  defendant  is  a  duly  incorporated  company,  whose 
business  it  is  to  transmit  messages  over  its  lines  for  pay. 

The  plaintiff  was  engaged  in  the  city  of  Charlotte,  in  the 
business  of  buying  and  selling  railroad  and  other  stocks  for 
profit,  and  one  Wm.  C.  Sedden  was  engaged  in  similar  busi- 
ness, under  the  firm  name  of  Wm.  C.  Sedden  &  Co.,  in  the 
city  of  Richmond,  Virginia.  On  the  14th  day  of  Februarj% 
1881,  the  plaintiff  delivered  to  the  defendant,  at  its  office  in 
Charlotte,  for  transmission  over  its  line  to  the  said  W.  C. 
Sedden,  in  Richmond,  a  message  in  the  following  words: 

"  Party  offers  one  hundred  shares  C.  C.  &  A.,  at  forty-three. 
Answer  quick." 

The  charges  for  said  message  were  paid,  and  the  defendant 
company  undertook  and  contracted,  in  consideration  thereof, 
to  transmit  it.  In  response  to  the  telegram  so  sent  to  the 
said  Sedden,  he  caused  to  be  transmitted  to  the  plaintiff, 
over  the  same  line,  on  the  same  day,  a  telegram  in  the  fol- 
lowing words,  to-wit:  *' Will  take  one  hundred  shares;  draw 
at  sight  with  stock  attached,  if  wish." 

The  telegram  delivered  by  the  defendant  company  to  W. 
C.  Sedden  at  Richmond,  was  not  the  one  sent  by  the  plain- 
tiff, but  was  in  the  following  words:  "Party  offers  one  hun- 
dred shares  C.  C.  &  A.  at  forty.     Answer  quick." 
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The  plaintiff  allegas  that  in  consequence  of  the  offer  of 
the  stock  at  forty  dollars  per  share,  as  stated  in  the  telegram 
delivered  to  the  said  Sedden  in  Richmond,  he  immediately 
sold  the  amount  of  said  stock  in  Richmond,  at  the  price  of 
$41.75  per  share,  which  was  then  the  market  price  of  the 
stock  in  that  city,  but  in  order  to  deliver  the  same,  he  had 
to  purchase  other  stock  of  the  said  railroad,  at  that  price  or 
more,  and  that  by  reason  of  the  said  error  in  the  price,  and 
the  negligence  and  carelessness  of  the  defendant,  the  plaintiff 
was  compelled  to  pay  to  the  said  Sedden  the  difference  be- 
tween 100  shares  of  said  stock  at  §40  per  share,  and  the 
samest-ock  at  $41.75  per  share,  and  other  costs  and  damages 
to  the  amount  of  $250. 

For  a  second  cause  of  action,  he  alleges  that  the  mistake 
in  the  transmission  of  the  message,  was  owing  to  the  gross 
and  willful  negligence  and  carelessness  of  the  defendant, 
whereby  the  loss  and  damage  were  sustained,  for  the  recov- 
ery of  w'hich  this  action  is  brought. 

The  defendant  admits  the  receipt  and  transmission  of  the 
menage  as  alleged,  but  says  that  the  price  charged  was  only 
sixty-two  cents,  being  the  sum  charged  for  messages  of  that 
length  not  recpiired  to  be  repented  to  i)revent  mistakes,  and 
says  th  at  the  plaintiff  was  distinctly  notified  that  mistakes 
were  liiible  to  occur  in  the  transmission  of  messages,  and  that 
to  guard  against  such  mistakes,  it  was  necessary  to  repeat 
the  message  for  comparison,  and  that  the  charge  for  so 
repeating,  was  an  addition  of  one  half  to  the  regular  charge ; 
that  the  plaintiff  was  also  distinctly  notified  that  the  defend- 
ant would  not  be  liable  for  failure  in  the  correct  transmis- 
sion and  delivering  of  said  message,  unless  the  same  was  so 
repeated  ;  that  the  plaintiff  elected  not  to  pay  the  additional 
toll  or  charge,  but  expressly  agreed  with  the  defendant,  that, 
in  consideration  of  its  sending  the  message  for  the  reduced 
toll,  it  should  not  be  liable  for  anv  mistake  or  delavs,  or  for 
non-delivery  of  such  unrepeated  message,  whether  happen- 
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ing  by  the  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same,  and  that  the 
defendant  contracted  to  transmit  the  message  upon  this  agree- 
ment, and  that  the  mistake  occurred  in  the  course  of  trans- 
mitting it  over  the  wires  and  receiving  it  in  Richmond." 

The  answer  denies  that  the  mistake  was  the  result  of  care- 
lessness or  negligence,  but  was  naturally  incident  to  unre- 
peated  messages,  always  liable  to  occur,  and  of  this  the  plain- 
tiff had  full  knowledge  and  notice,  and  by  his  agreement  ex- 
empted the  defendant  from  liability  in  respect  thereof. 

To  the  second  cause  of  action,  the  defendant  answers,  de- 
nying that  the  error  or  mistake  was  owing  to  the  gross  and 
willful  carelessness  or  negligence  of  the  defendant  or  its  em- 
ployes, and  denies  liability  on  account  of  said  mistake. 

The  plaintiff  testifies,  that  he  delivered  the  original  mes- 
sage to  the  defendant  company ;  that  he  writes  a  legible 
hand,  and  that  he  prepaid  the  charges.  In  two  hours  after 
sending  the  message,  he  received  a  reply  from  Sedden  &  Co. 
The  next  day  he  discovered  the  mistake,  by  receiving  a  let- 
ter or  message. 

The  plaintiff  then  offered  to  show  that  he  did  not  read  the 
printed  matter  on  the  telegram,  and  did  not  know  its  con- 
tents. This  was  objected  to,  and  the  objection  sustained 
and  exception  noted.  The  printed  matter  referred  to,  con- 
tains limitations  upon  the  liability  of  the  defendant  in  send- 
ing wirqyeatedmesseiges,  substantially  as  averred  in  its  answer, 
and  the  printed  request,  preceding  the  written  part  of  the 
message:  **Send  the  following  message,  subject  to  the  above 
terms,  which  are  agreed  to." 

There  was  a  judgment  for  the  plaintiff  for  the  sum  of 
sixty -two  cents — the  cost  of  the  message — and  he  appealed. 

Messrs.  W.  P.  Bynum  and  Pkdt  D.  Walker j  {Mr.  A.  Burwell 
was  with  them  on  the  brief,)  for  the  plaintiff. 
Mr.  John  DevereuXy  Jr.,  for  the  defendant. 
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Davis,  J.,  (after  stating  the  facts).  That  the  limitations 
restricting  the  liabiHties  of  telegraph  companies  in  the  trans- 
mission of  unrepeated  messages  are  reasonable  and  proper, 
and  that  such  limitations  are  binding  upon  the  sender  of  a 
message  who  elects  to  take  the  risk  of  sending  it  unrepeated, 
rather  than  pay  the  small  additional  cost  to  secure  accuracy, 
we  regard  as  settled  by  the  case  of  Lamter  v.  Telegraph  Co.^  89 
N.  C,  336,  and  the  authorities  there  cited ;  but,  as  was  said 
in  that  case :  "  The  exemption  is  not  extended  to  acts  or 
omissions  involving  gross  negligence,  but  are  confined  to 
such  as  are  incident  to  the  service,  and  may  occur  where 
there  is  but  slight  attaching  culpability  in  its  officers  and 
employes." 

Negligence  and  gross  negligence  are  relative  terms.  An 
act,  under  certain  circumstances,  might  be  simply  negligent ; 
the  same  act,  under  other  circumstances,  might  be  grossly 
negligent. 

Undoubtedly,  a  carrier  would  be  charged  with  greater 
care  in  handling  valuable  glassware  than  iron  ware,  or  in 
transporting  a  package  of  gold  than  one  of  brass.  So,  what 
might  be  slight  negligence  in  a  telegraph  operator  in  trans- 
mitting a  message  of  small  apparent  importance,  might  be 
gross  negligence  in  transmitting  one  of  apparently  great 
importance. 

Conceding  that  the  defendant  company  had  a  right  to 
limit  its  liability,  and  that  the  plaintiff  was  charged  with 
notice  of  the  printed  matter  contained  in  the  telegram  sent, 
but  that  such  limitation  did  not  extend  to  acts  of  gross  neg- 
ligence, was  there  evidence  of  such  negligence  in  this  case? 
It  was  the  duty  of  the  defendant  to  em{)loy  competent  ope- 
rators ;  there  was  evidence  tending  to  show  that  the  opera- 
tor at  Richmond  was  not  competent.  The  witness  Dodge, 
said :  "  I  did  not  consider  the  operator  at  Richmond  a  com- 
petent man."  Dodge  had  been  manager  of  the  defendant's 
office  at  Charlotte,  and  testifies  as  to  the  method  of  transmit- 
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ting  messages.  He  testifies  that  the  message  sent  contained 
fourteen  words,  and  that  he  sent  it  exactly  as  written.  He 
says :  "  I  telegraphed  that  I  was  sending  fourteen  words.  I 
put  fourteen  words  on  the  wires.  It  would  be  the  duty  of 
the  receiving  operator  to  answer,  *  O.  K/  if  he  received  the 
number  of  words.  If  the  message  received  did  not  contain 
that  number  of  words  *  *  ♦  jt  was  his  duty  to  tele- 
graph  me  that  it  was  short.  In  this  case,  I  put  the  telegram 
on  the  wires  correctly.  He  telegraphed  me,  '  O.  K,*  which 
means  that  he  received  the  words  correctly.  I  should  say 
the  wires  were  all  right  that  day,  and  in  good  working  order. 
*  *  *  *  I  have  been  operating  for  thirty-seven  years, 
and  I  think  I  can  give  an  opinion  as  to  the  competency  of 
the  operator  at  Richmond.  My  opinion  was  that  he  was 
not  a  fair  operator  for  that  office."  The  message  delivered 
to  the  operator  at  Charlotte  contained  a  -proposition  to  Sod- 
den &  Co.,  to  sell  them  stock  at  "  forty -three;"  the  message 
delivered  read  **  forty,"  leaving  out  the  word  "  three."  The 
witness  Dodge  says:  '*  It  is  possible,  but  hardly  probable,  that 
the  word  *  three.'  could  have  been  lost;  but  by  the  exercise 
of  ordinary  care,  the  mistake  could  have  been  avoided." 

This  case  is  clearly  distinguishable  from  Lassiter  v.  Tele- 
graph  Co.,  supra.  In  that  case,  the  mere  fact  of  the  mistake 
was  the  only  evidence  of  negligence.  The  number  of  words 
sent  was  the  number  of  words  received.  There  was  no  evi- 
dence as  to  how  the  mistake  occurred,  and  no  evidence  of 
carelessness  or  incompetency  on  the  part  of  tlie  agents  of  the 
company.  Nor  was  there  anything  to  indicate  that  the  mes- 
sage was  of  special  importance. 

Could  the  mistake  here  have  been  avoided  by  the  exercise 
of  ordinary  care?    Or  was  it  the  result  of  gross  negligence? 

The  only  issues  which  his  Honor  allowed  to  be  submitted 
were : 

1st.  Was  the  word  "  three  "  omitted  by  the  gross  negli- 
gence of  the  defendant  or  its  servants? 
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2d.  What  are  the  plaintiff's  damages,  if  any? 

The  Court  instructed  the  jury  that  there  was  no  sufficient- 
evidence  to  go  to  them  on  which  they  could  find  that  there 
was  gross  negligence,  and  they  must  respond  to  the  first 
issue — No. 

We  think  there  was  evidence  of  gross  negligence,  and  that 
the  Court  erred  in  not  submitting  it  to  the  jury. 

The  plaintiff  is  entitled  to  a  new  trial.  Let  this  be  cer- 
tified. 

Error.  Reversed. 


R.  R.  PORTER,  Adm'r,  v.  THE  WESTERN  NORTH  CAROLINA 

RAILROAD  COMPANY. 

Co^iiorari. 

1.  A  certiorari  in  order  to  correct  the  case  on  appeal  will  not  be  granted, 
when  it  appears  from  the  petition  that  the  particulars  in  which  the 
petitioner  asks  to  have  it  changed,  are  not  material  to  the  proper 
hearing  of  the  case. 

8.  Where  it  is  sought  to  have  the  case  as  settled  by  the  Judge  corrected 
by  a  certiorari," the  petitioner  should  set  out  his  grounds  for  believ- 
ing that  the  Judge  would  make  the  corrections  if  given  an  oppor- 
tunity, and  not  merely  that  he  believes  that  probably  the  Judge 
would  do  so. 

{McDanid  v.  King,  89  N.  C,  29;  Currie  v.  Clark,  90  N.  C,  19;  Cheek  v. 
Wataon,  Ibid.,  302;  Ware  v.  Neshit,  92  N.  C,  202;  State  v.  Gooch, 
94  N.  C,  986;  cited  and  approved). 

Petitiox  by  the  defendant  for  a  certioran'y  heard  at  Feb- 
ruary Terra,  1887,  of  the  Supreme  Court. 

The  petition  of  the  defendant  for  the  writ  of  certiorari, 
represents  that  plaintiffs  counsel  prepared  the  case  on  ap- 
peal, which,  with  defendant's  exceptions,  w-as  delivered  to- 
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the  presiding  Judge  for  his  examination  and  settlement. 
That  as  settled  by  him,  petitioner  is  informed,  it  was  sent  by 
mail  to  the  clerk  of  the  Superior  Court  of  Buncombe,  but 
for  some  reason,  never  reached  his  office ;  that  about  three 
months  lat^r,  another  case  was  made  out  by  the  Judge,  and 
sent  to  the  clerk,  and  is  that  certified  in  the  transcript  to 
this  Court;  that  the  present  case,  unlike  what  he  learns 
was  the  former,  does  not,  as  did  the  other,  set  out  the  facts 
in  full ;  that  among  the  imperfections,  the  case  omits  to  state 
that  the  first  issue  was  changed  after  verdict,  (but  in  what 
particular  is  not  shown);  that  it  fails  to  state  that  tlie  fourth 
issue,  to  which  the  next  is  a  natural  sequence,  was  submitted 
at  the  plaintiff's  instance,  after  the  argument  had  begun, 
and  over  defendant's  exception  ;  that  the  jury  were  charged 
upon  each  issue,  and  the  responses  thereto,  treated  as  a  si)e- 
cial  verdict;  and  also,  that  it  is  probable  that  his  Honor 
would  make  the  suggested  corrections,  if  he  had  opportunity 
to  do  so. 

The  petition  is  signed  by  counsel,  and  the  facts  in  it  sworn 
by  both  of  them,  while  a  separate  affidavit,  on  another  mat- 
ter, is  filed  by  the  other. 

The  plaintiff  in  his  answer  admits  the  allegations  made 
in  regard  to  the  preparation  of  the  case  on  appeal,  but  in 
rei)ly  to  the  charge  of  omissions,  says:  That  the  only  change 
in  the  first  issue,  was  in  adding  to  it,  as  first  framed,  the 
concluding  words  ^by  the  defendant,"  which  was  suggested 
by  the  Court,  and  this  was  done  "%  consent  of  counsel  for  the 
defendant;''  that  no  complaint  is  made  of  the  manner  of 
setting  out  the  evidence,  and  the  defendant's  counsel  ex- 
pressed at  the  trial  his  satisfaction  with  the  verdict,  and, 
deeming  it  favorable  for  the  defence,  moved  for  and  obtained 
iudgment  thereon  against  the  plaintiff. 

No  counsel  for  the  plaintiff. 

Mr.  C.  M.  Bmbee,  for  the  defendant. 
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Smith,  C,  J.,  (after  stating  the  facts).  There  is  no  suffi- 
cient ground  shown  for  our  interposition,  in  giving  an  op- 
portunity to  the  Judge  to  modify  the  statement,  nor  do  those 
suggested  appear  material  in  disposing  of  the  appeal.  The 
defendant  does  not  appeal  from  any  ruling  of  the  Court, 
and  the  sole  inquiry  is,  as  to  the  judgment  that  should  be 
rendered  upon  the  facts  ascertained. 

Moreover,  there  are  no  reasons  suggested  why  the  Judge 
would  favorably  entertain  an  application  for  amendment, 
and  no  facts  stated  to  warrant  the  opinion  that  he  would 
''probably "  make  any  change  or  addition,  if  the  matter  was 
again  brought  before  him.  The  grounds  of  the  applicant's 
belief  should  be  given,  that  we  may  judge  of  their  sufficiency. 

If  reasonable  grounds  exist  and  they  so  appear,  this  Court 
may  cause  the  matter  complained  of.  to  come  again  before 
the  Judge,  to  enable  him  to  review  it  and  "  to  correct  any 
error  as  he  may  deem  proper."  McDaniel  v.  Kingj  89  N. 
C,  29. 

It  ought  to  appear  upon  facts  shown,  *  that  the  Court  would 
probably  make  the  correction."  Currie  v.  Clark^90  N.  C, 
19;  Cheek  v.  Watson,  Ibid.,  302;  Ware  v.  NesbU,  92  N.  C,  202. 

Where  the  action  of  the  Court  has  been  careful  and  con- 
siderate, no  occasion  for  "interference  is  presented."  State  v. 
Gooch',  m  N.  C ,  986. 

Such  we  deem  the  present  application,  and  the  writ  must 
be  refused. 

Denied. 
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R.  R.  PORTER,  Adm'r,  v.  THE  WESTERN  NORTH  CAROLINA 

RAILROAD  COMPANY. 

Issues — Gmei^al  and  Special  Verdicts — Contributory  Negligence. 

1.  Where  issues  are  submitted  which  are  not  raised  by  the  pleadings, 

without  objection  in  the  Court  below,  objection  cannot  be  made  to 
them  for  the  first  time  in  this  Court,  and  the  findings  must  stand. 

2.  Where  the  jury  respond  affirmatively  or  negatively  to  the  issues  sub- 

mitted to  them,  it  is  a  general  verdict  although  there  be  several 
issues;  when  they  state  the  facts,  and  leave  the  Court  to  apply  the 
law  arising  upon  them,  it  Ls  a  special  verdict. 

S.  In  actions  for  the  recovery  of  money  only,  or  of  specific  real  property, 
the  jury  may  in  their  discretion  render  either  a  general  or  special 
verdict,  but  in  all  other  cases  the  Court  mav  direct  them  to  find  a 
special  verdict,  and  it  may  instruct  them,  if  they  find  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  material  in  the  case, 
but  which  are  not  put  in  issue  by  the  pleading^. 

4.  Where  a  servant  knows  that  his  co-servant  is  negligent  and  reckless, 

and  unfit  for  his  employment,  and  yet  continues  in  the  service  of 
the  common  master,  and  is  injured  by  the  negligence  of  such  reck- 
less fellow-servant,  nothing  else  appearing,  he  has  contributed  to 
the  injury  and  cannot  recover. 

5.  Where  a  servant  remains  in  the  employment  of  his  master  after  he 

knows  that  a  fellow-servant  is  incompetent,  he  does  not  contract  by 
implication  to  take  the  risk,  but  if  prevented  from  recovering  on 
this  ground,  it  will  be  by  reason  of  contributory  negligence. 

6.  Where  the  findings  on  the  issues  are  contradictory,  a  new  trial  will  be 

granted. 

7.  So,  where  in  response  to  one  issue  the  jury  found  that  there  was  no 

contributory  negligence,  but  in  response  to  another,  they  found  that 
the  plaintiff's  intestate  knew  of  the  reckless  character  of  his  fellow- 
servant  by  whose  negligence  the  injury  occurred,  a  new  trial  was 
granted. 

iHenry  v.  Rich,  64  N.  C,  879:  Miller  v.  Miller,  89  N.  C,  209;  Swann  v. 

Waddelh  91  N.  C,  108;  WHght  v.  Cain,  93  N.  C,  296;  Willis  v. 

V.  Branch ,  94  N.  C. ,  142;  Pattoyi  v.  The  Railroad,  96  N.  C. ,  455;  Smith 

McGregor,  96  N.  C,  101;  Morrison  v.  Watson,  95  N.  C,  479;  Crutch- 

field  V.  The  Railroad,  78  N.  C,  800;  Johnson  v.  The  Railroad,  81 
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N.  C,  453;  Pleasants  v.  The  Railroad,  95  N.  C,  195;  Bank  v.  Al- 
exander, 84  N.  C,  30:  Mitchell  v.  Brown,  8«  N.  C,  156;  Hilliard  v. 
Outlaw,  92  N.  C,  266;  Turrentine  v.  T/ie  Railroad,  92  N.  C,  638; 
cited  and  approTed). 

iCotdes  V.  TTie  Railroad,  84  N.  C,  811;  cited  in  the  dissenting  opinion). 


Civil  action,  tried  before  Avery ^  Judge,  and  a  jury,  at  Au- 
gust Term,  1886,  of  Buncombe  Superior  Court. 

The  following  is  the  single  paragraph  of  the  complaint 
that  gives  rise  to  the  issues  of  fact  and  law  that  arise  in  this 
case. 

"  3d.  That  on  or  about  the  5th  dav  of  Mav,  1883,  one 
Daniel  Donavin,  the  intestate  of  the  plaintiff,  was  employed 
by,  and  in  the  service  of,  the  defendant  company,  as  a  laborer 
and  watchman  at  the  Swannanoa  Tunnel  on  said  railroad,  in 
connection  with  its  business  of  operating  said  railroad;  that 
while  he  was  so  employed,  and  duly  engaged  about  his  busi- 
ness and  service  as  such  laborer  and  watchman  so  in  the 
service  and  employ  of  the  defendant  comi)any,  the  defend- 
ant company,  unskillfully,  carelessly,  negligently  and  reck- 
lessly, so  managed,  moved  and  ran  one  of  its  engines,  as  to 
strike  and  run  said  engine  against,  upon  and  over  the  body 
of  the  intestate,  and  thus  instantly  to  kill  him,  the  said  intes- 
tate ;  and  that  the  plaintiff,  by  reason  of  such  killing  of  his 
intestate,  has  become  entitled  to  recover  from  the  defendant 
company  thirty  thousand  dollars." 

The  material  parts  of  the  answer  are  as  follows : 

**3d.  Defendant  admits  that  Donavin  was  a  watchman 
in  its  employment  at  Swannanoa  Tunnel.  Defendant  denies 
the  rest  of  allegation  No.  3. 

Defendant  for  a  further  defence,  savs  : 

1st,  That  it  is  informed  and  believes,  that  the  deceased 
came  to  his  death  by  his  own  negligence,  in  not  getting  out 
of  the  way  of  an  engine,  and  by  not  being  in  his  proper 
place  when  killed  ;  or, 


68  IN  THE  SUPREME  COURT. 


Porter  v.  The  Railroad. 


2d.  That  if  he  was  killed  through  negligence  at  all,  it  was 
by  the  negligence  of  the  engineer  running  the  engine,  who 
was  a  fellow-servant  of  the  deceased  ;  or, 

3d.  That  it  was  from  some  unknown  cause  or  accident, 
for  which  the  defendant  is  not  liable." 

At  the  trial,  the  Court  submitted  issues  to  the  jury,  where- 
of the  following  are  copies,  to  which  they  responded  as  stated 
at  the  end  of  each : 

1st.  Was  the  plaintiff'^s  intestate  injured  by  the  unskillful, 
careless  and  negligent  management  of  one  of  the  defendant's 
engines,  by  the  defendant  ? 

Answer — Yes. 

2d.  Did  plaintiff's  intestate  contribute  to  his  own  injury 
by  his  negligence  ? 

Answer — No. 

3d.  Was  the  death  of  plaintiff's  intestate  caused  by  the 
negligence  of  Jack  Edwards,  an  engineer  and  fellow-servant 
of  plaintiff 's  intestate  ? 

Answer — Yes. 

4th.  Did  the  defendant  company  retain  the  said  Edwards 
in  its  service  after  the  defendant  company  had  knowledge, 
or  by  reasonable  diligence  might  have  ascertained,  that  said 
Edwards  was  incompetent,  inefficient  or  reckless  in  running 
his  engine  ? 

Answer — Yes. 

5th.  Did  the  plaintiff's  intestate  know  that  said  Jack  Ed- 
wards was  incompetent,  inefficient  or  careless  in  running  an 
engine,  and  with  such  knowledge  remain  in  the  service  of 
the  defendant  till  he  was  killed  ? 

Answer — Yes. 

6th.  What  is  plaintiff's  damage  ? 

Answer — Nine  thousand  five  hundred  dollars." 

The  Court  instructed  the  jury  on  the  law  and  testimony 
bearing  upon  each  of  said  issues. 
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The  plaintiff  did  not  except,  before  or  after  verdict,  to  the 
instructions  given  or  instructions  refused.  The  plaintiff 
declined  after  verdict  to  move  for  a  new  trial.  After  the 
rendition  of  the  verdict,  the  plaintiff  moved  the  Court  for 
judgment  upon  the  findings  of  the  jury,  on  the  first,  second 
and  sixth  issues  especially,  and  upon  the  whole  verdict,  in 
favor  of  the  plaintiff  for  the  sum  of  nine  thousand  five  hun- 
dred dollars,  and  the  costs  of  the  action. 

In  the  instructions  given  by  the  Court  bearing  upon  the 
second  issue,  and  when  the  attention  of  tlie  jury  was  directed 
to  said  issue,  the  Court  recapitulated  all  of  the  testimony 
offered  by  the  parties,  to  show  that  plaintiff 's  intestate  either 
did  or  did  not  contribute  by  his  own  negligence  to  cause  the 
injury ;  but  no  reference  was  made  bj^  the  Court  to  the  tes- 
mony  as  bearing  upon  this  question,  whether  the  plaintiff's 
intestate  knew  that  Edwards  was  a  reckless  engineer,  and 
remained  in  the  service  of  the  defendant  company  after  he 
had  such  knowledge. 

In  the  instructions  given  to  the  jury  bearing  upon  the 
fifth  issue,  however,  the  Court  stated  to  the  jury,  as  counsel 
on  both  sides  had  stated  in  the  argument,  that  the  only  tes- 
timony bearing  ui)on  tliat  issue,  was  the  testimony  of  the 
wife  of  plaintiff's  intestate,  as  to  what  he  said  to  her  about 
Jack  Edwards. 

The  defendant's  counsel  contended  that  there  was  no  con- 
flict between  the  findings  on  the  second  and  fifth  issues,  and 
if  there  was  any  such  conflict,  the  findings  on  the  fifth  issue, 
being  a  .special  finding,  would  control  under  §410  of  The 
Code. 

The  Court  refused  the  motion  for  judgment  by  plaintiff, 
and  rendered  judgment  for  defendant  for  the  costs.  The 
plaintiff  excepted  to  said  judgment  and  to  the  refusal  of  his 
motion  for  judgment,  and  appealed. 
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Mr.  John  DevereuXy  Jr.,  {Mr.  J.  H.  Merrimon  also  filed  a 
brief)  for  the  plaintiff. 

Mr.  Charles  M.  Bmbee,  {Messrs.  D.  Schenck  and  Charles  Price 
also  filed  a  brief,)  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  It  is  true,  as  con- 
tended by  the  counsel  of  the  appellant  on  the  argument  here, 
that  the  pleadings  did  not  raise  the  fourth  and  fifth  issues 
submitted  to  the  jury  in  this  case.  It  was  therefore  irregu- 
lar to  submit  them,  but  it  does  not  appear  in  the  record  that 
the  appellant  objected  to  them  at  the  trial,  or  at  all,  in  the 
Court  below,  nor  is  error  assigned  as  to  them,  nor  can  error 
,  in  such  respect  be  assigned  in  this  Court,  as  has  been  decided 
in  many  cases. 

The  verdict,  in  response  to  these  issues,  must  be  accepted 
and  acted  upon,  for  any  proper  purpose  in  connection  with 
the  judgment  given,  or  that  ought  to  have  been  given  by 
the  Court.  Improper  issues  should  be  objected  to  in  apt 
time,  and  if  it  should  turn  out  that  submitting  them  resulted 
in  prejudice  to  the  party  complaining,  this  would  be  ground 
for  a  new  trial.  Issues  arise  upon  the  pleadings,  and  the 
Court  has  nOt  authoritv  to  submit  others  that  do  not  so  arise 
in  its  discretion.  It  is  a  mistaken  notion  that  seems  to  be 
entertained  by  some  of  the  profession,  that  the  statute  con- 
fers such  power.  Generally,  how^ever,  when  issues  of  fact, 
not  raised  by  the  pleadings,  are  submitted  to  the  jury  with- 
out objection,  the  presumption  is,  that  they  w^ere  submitted 
by  consent  of  parties.  Henry  v.  Rich,  G4  N.  C,  379;  Miller 
V.  iMillei'.Sd  N.  C,  209;  Swann  v.  Waddell,  91  N.  C,  108; 
Mrifjht  V.  Cain,  93  N.  C,  296;  Willis  v.  Branch,  94  N.  C,  142 ; 
Paiton  V.  The  Railroad,  9(i  X.  C,  455;  Smith  v.  McGregor^ 
9()N.  C,  101. 

The  counsel  for  the  appellee  <onceding  that  these  issues 
were  not  raised  by  the  pleadings,  insisted  that  the  statute, 
{The  Code,  §409,)  authorized  the  Court,  in  its  discretion,  to 
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submit  them,  and  that,  although  the  finding  of  facts  in 
response  to  the  fifth  issue  is  inconsistent  with  the  general 
verdict  in  response  to  the  second  issue,  the  former  must  pre- 
vail, as  provided  by  the  statute,  {The  Code.  §410,)  and  there- 
fore, the  Court  properly  gave  judgment  for  the  defendant. 

This  argument,  it  seems  to  us,  is  based  upon  a  misappre- 
hension of  the  nature,  extent  and  effect  of  the  findings  of 
the  jury  in  response  to  the  several  issues  submitted,  and 
particularly  the  second  and  fifth. 

The  statute  (The  Code,  §408,)  prescribes  that,  "a  general 
verdict  is  thai  by  which  the  jury  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or 
defendant.  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  Court."  This 
implies  that  the  verdict  is  general,  when  the  jury,  under 
appropriate  instructions  from  the  Court  as  to  the  law  appli- 
cable, simply  respond  affirmatively  or  negatively  to  the 
issues  submitted — that  it  is  special,  when  it  finds  the  facts 
in  evidence,  pertinent  to,  and  bearing  upon  the  issues  sub- 
mitted— when  it  states  the  facts,  and  leaves  the  Court  to 
apply  the  law  pertinent  and  arising  upon  them.  Morrison 
V.  Wahm,  95  N.  C,  479. 

Ordinarily,  the  verdict  of  the  jury  is  general,  upon  the 
issues  submitted  to  them,  but  this  is  not  necessarily  so.  The 
statute  {The  Code,  §409,)  prescribes  that,  "in  every  action  for 
the  recovery  of  money  only,  or  specific  real  property,  the 
jury,  in  their  discretion,  may  render  a  general  or  special 
verdict.  In  all  other  cases,  the  Court  may  direct  the  jury  to 
find  a  special  verdict  in  writing,  upon  all  or  any  of  the  issues; 
and  in  all  cases,  may  instruct  them,  if  they  render  a  general 
verdict,  to  find  upon  particular  fpicstions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  shall  be  filed  vvith  the  clerk,  and 
entered  upon  the  minutes." 
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It  thus  appears  that  in  certain  specified  classes  of  cases, 
the  jury  may,  in  their  discretion^  render  a  special  verdict.  In 
all  other  cases,  the  Court  may  direct  them  to  find  a  special 
verdict  in  writing  upon  all  or  any  one  or  more  of  the  issues; 
and  it  may  instruct  them  if  they  render  a  general  verdict,  "to 
find  u|)on  particular  qncMiona  of  fact,  to  be  stated  in  writing, 
and  may  direct  a  written  finding  thereon."  The  purpose  of 
this  j)rovision  is,  to  settle  some  important,  leading  question 
of  fact,  arising  in  the  case,  that  is  not  made  an  i.ssuable 
fact  in  the  pleadings,  but  is  one  which  the  Court  deems  ma- 
terial to  a  just  determination  of  the  case.  In  such  case,  the 
fact  is  found,  and  the  Court  will  determine  its  legal  bearing 
and  etfect. 

In  the  present  case,  six  issues  were  submitted  to  the  jury. 
Their  verdict  ui)on  each  was  general — a  simple  affirmative 
or  negative  response.  The  jury  did  not  purport  to  render, 
nor  did  they  in  effect  render  a  special  verdict.  Nor  did  the 
Court  instruct  them  to  find  a  special  verdict  in  writing,  upon 
all  or  anv  of  the  issues;  nor  did  it  instruct  them  to  "find 
upon  particular  questions  of  fact,"  stated  in  writing;  nor  did 
they  make  such  findings. 

All  the  issues  submitted,  are  supposed  to  have  arisen  upon 
the  pleadings,  and  the  verdict  as  to  each  is  general,  and 
must  be  so  acce[)ted  by  the  Court. 

The  statute,  {  The  Code,  §410,)  which  provides  that,  "where 
a  special  finding  of  facts  shall  be  inconsistent  with  the  gen- 
eral verdict,  tlie  former  shall  control  the  latter,  and  the  Court 
shall  give  judgment  accordingly,"  does  not  apply,  because, 
as  we  have  seen,  there  is  no  s})ecial  finding  upon  a  ques- 
tion, or  questions  of  fact,  as  contemplated  by  it.  The  find- 
ings are  all  upon  issues,  and  not  questions,  of  fact. 

If  the  Court  intended,  as  allowed  by  the  statute,  to  instruct 
the  jury  to  find  upon  "particular  questions  of  fact,"  em- 
braced by  the  third,  fourth,  and  fifth  issues,  it  should  have 
stated  the  questions  in  writing,  and  the  jury  should  have 
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found  the  facts — many  or  few — as  in  case  of  a  special  verdict, 
so  that  the  Court  could  have  determined  their  legal  effect 
and  application,  and  moreover,  so  that,  if  error  had  been 
assigned  in  such  respect,  this  Court  could,  upon  appeal,  have 
corrected  any  error  that  might  have  appeared. 

Then,  treating  the  verdict  as  to  all  the  ij>sues  as  general, 
did  it  warrant  the  judgment  the  Court  gave  in  lavor  of  the 
defendant?  We  think  it  did  not.  Manifestly,  the  findings 
upon  the  first,  second  and  sixth  issues,  without  regard  to 
the  findings  upon  the  other  issues,  entitled  the  plaintiff  to 
judgment.  It  appears  from  these,  that  tlie  defendant,  care- 
lessly, negligently,  and  tortiously  injured  the  intestate  of 
the  plaintiff,  as  alleged,  and  that  the  intestate  did  not  con- 
tribute to  his  own  injury  by  his  negligence,  and  the  dam- 
ages are  ascertained. 

But  the  findings  upon  the  third,  fourth,  and  fifth  issues, 
are  inconsistent  with  the  findings  just  referred  to,  and  thus 
the  verdict  upon  all  the  issues,  as  a  whole,  is  rendered  not 
only  inconsistent  and  contradictory,  but  unintelligible,  and 
no  judgment  ought  to  be  rendered  upon  it. 

It  is  first  found  broadly  and  without  qualification,  that 
there  was  no  contributory  negligence  on  the  part  of  the  in- 
testate of  the  plaintiff,  and  in  response  to  the  fifth  issue,  in 
legal  effect,  that  there  was  sucli  negligence.  For  if  the  in- 
testate and  engine-man  were  fellow-servants,  as  the  jury  found 
they  were,  and  the  latter  was  negligent  and  unlit  for  the 
common  service,  and  dangerous  in  doing  such  service  to  his 
fellow-servants,  and  the  intestate  well  and  clearlv  knew  these 
facts,  and  with  such  knowledge  continued  in  the  service  of 
the  defendant  while  the  engine-man  did  likewise,  he  was  thus 
negligent  himself,  and  when  he  encountered  the  injury  com- 
plained of,  occasioned  by  the  negligence  of  tlie  engine-man, 
nothing  else  appearing,  by  such  negligence  on  his  part,  he  con- 
tributed to  his  own  injury.  Crutchfield  v.  The  Ilnilroad  Com- 
]>anijy  78  N.  C,  300;  Johnson  v.  Railroad  Comjyany,  81  N.  C, 
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453;  Pleasants  v.  Railroad  Company y  95  N.  C,  195;  Wood  on 
Master  and  Servant,  §§385,  422,  423;  3  Wood  Railway  Law, 
§§394,  396;  Whitaker's  Smith  on  Neg.,  note  on  p.  397. 

The  fifth  issue,  and  the  finding  of  the  jury  upon  it,  is 
indefinite  and  unsatisfactory  as  an  ascertainment  of  contrib- 
utory negligence.  At  what  time  the  intestate  first  knew  of  the 
incompetency  and  dangerous  carelessness  of  the  engi  ne-man — 
the  extent  of  his  knowledge  in  these  respects,  and  how  long 
he  had  such  knowledge  before  he  suffered  the  injury  com- 
plained of,  do  not  appear.  And  the  evidence  upon  which 
this  finding  is  based,  is  quite  as  indefinite  and  unsatisfactory. 
Nevertheless,  as  the  issue  and  the  finding  of  the  jury  upon 
it  were  treated  as  sufficient,  and  there  was  no  objection,  the 
verdict  must  be  deemed  a  finding  tliat  there  was  contributory 
negligence.  So  that,  there  are  two  contradictory  findings. 
Which  is  the  true  one?  Which  shall  the  Court  accept  as 
true?  Why  shall  it  accept  one  and  not  the  other?  Such 
findings  leave  the  is.sucs  of  fact  undetermined,  and  it  is  not 
the  province  of  the  Court,  unless  by  consent,  to  determine 
them.  The  material  facts  are  contradictory,  and  no  judg- 
ment can  be  rendered.  In  such  a  case,  the  Court  will  direct 
a  new  trial.  Bank  v.  Alexander,  84  N.  C,  30;  Mitchell  v. 
Brown,  88  N.  C,  156;  Ililliard  v.  Outlaw,  92  X.  C,  266;  Tar- 
rentine  v.  The  Railroad  Company,  Ibid.,  638;  Morrimn  v. 
Watson,  supra. 

The  learned  counsel  for  the  appellee  insisted  on  the  argu- 
ment, that  the  facts  ascertained  by  the  verdict  upon  the  fifth 
issue,  did  not,  in  legal  effect,  constitute  contributory  negli- 
gence, but  was  in  effect,  a  finding  that  the  intestate  of  the 
plaintiff,  '' agreed  with  the  defendant  company  to  risk  the 
conse(iuences  of  this  dangerous  contact  and  association"  with 
the  engine-man. 

We  cannot  accept  this  view  as  correct.  The  law  implies 
that  the  servant  agrees  to  accei)t  the  ordinary  risks  incident 
to  the  business  or  service  which  he  engages  to  do,  but  it  does 
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not  imply  that  he  shall  or  will  take  upon  himself  extraordi- 
nary hazard,  and  especially  such  danger  as  the  employer  i& 
bound  to  prevent  and  avert  by  the  exercise  of  reasonable  dili- 
gence on  his  part.  Generally  and  ordinarily,  the  master  and 
servant,  in  the  contract  of  employment  between  them,  do  not 
contemplate  extra  hazards  and  unusual  dangers  arising  in  the 
course  of  the  service  to  be  done,  and  hence  the  law  does  not 
imply,  in  the  absence  of  express  stipulation  to  that  effect, 
that  the  contract  embraced  such  hazards.  So  far  as  appears, 
the  contract  of  employment  between  the  intestate  of  the 
plaintiff  and  the  defendant  was  the  ordinary  one  in  such 
cases.  The  parties  did  not  contemplate  extra  and  unusual 
hazards,  nor  such  dangers  arising  from  the  rash  and  danger- 
ous acts  of  the  unfit  engine-man,  nor  does  the  contract  em- 
brace them  by  implication. 

The  most  that  can  be  said  in  this  respect  is,  that  the  intes- 
tate, by  remaining  in  the  defendant's  service  after  he  had 
certain  knowledge  of  the  unfitness  of  his  fellow-servant  en- 
gine-man— the  defendant  having  the  like  knowledge — as- 
sumed the  extra  hazard  as  to  his  fellow-servant,  and  thereby 
waived  his  right  to  redress  against  the  defendant  in  case  of 
injury  arising  to  him  from  that  servant's  reckless  act.  But 
by  thus  remaining  in  the  defendant's  service,  he  was  negli- 
gent as  to  his  own  safety,  and  by  such  negligence  contrib- 
uted to  his  own  injury,  in  the  absence  of  anything  to  the 
contrary,  just  as  certainly  as  if  he  had  used,  in  the  course  of 
his  employment,  a  defective  and  dangerous  locomotive,  or 
other  defective  implement,  knowing  the  same  to  be  danger- 
ous and  had  suffered  injury  from  the  same,  by  reason  of 
such  defects. 

It  was  the  intestate's  duty  to  avoid  such  hazard  ;  he  was 
negligent  in  failing  to  do  so,  and  thus  unfortunately  con- 
tributed to  the  loss  of  his  life. 

The  verdict  and  judgment  must  be  set  aside,  and  a  new 
trial  had  according  to  law. 
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To  that  end,  let  this  opinion  be  certified  to  the  Superior 
Court.     It  is  so  ordered. 

Davis,  J.  I  concur  in  the  opinion  granting  a  new  trial. 

Smith,  C.  J.,  dissenting.  As  I  do  not  concur  with  the 
Court  in  setting  aside  the  verdict  as  self-contradictory,  but 
am  of  opinion  tliat  judgment  was  properly  rendered  upon  it 
in  favor  of  the  defendant,  it  is  necessary  for  me  to  state  the 
reasons  upon  which  the  dissent  is  based.  Six  issues  were 
presented  to  and  passed  on  by  the  jury,  of  which  those  num- 
bered 2  and  5  are  supposed  to  be  in  irreconcilable  conflict, 
and  to  call  for  a  reference  to  another  jury,  upon  the  ground 
that  the  intestate's  co-operative  negligence,  denied  in  the 
first,  is  affirmed  in  the  latter  finding.  I  do  not  so  interpret 
the  case. 

The  finding  upon  the  first  three  issues,  as  explained  in  the 
third,  presents  the  case  in  which  one  servant  is  injured,  in 
the  present  instance  loses  his  life,  by  the  negligence  and 
want  of  due  care  of  another,  fellow-servants  of  the  same  master, 
for  the  consecjuences  of  which  the  authorities  are  uniform 
in  holding  that  the  common  principal  is  not  liable.  Such 
hazards  incident  to  the  same,  are  voluntarilv  assumed  in 
entering  the  service  under  an  implied,  involved  in  the  actual 
contract.  Contributory  negligence  on  the  part  of  the  injured, 
is  not  a  material  element  in  the  exoneration,  for  if  not  pres- 
ent, and  the  injury  proceeds  from  the  Sole  carelessness  of  the 
employe,  the  result  is  tlie  same. 

To  remove  these  obstacles  to  a  recoverv,  and  to  bring 
liome  to  the  defendant  its  own  negligence,  the  4th  and  5th 
issues  were  framed  and  passed  on,  from  which  it  appears 
that  the  engine-man  had  before  shown  his  unfitness  for  the 
place — indeed  a  recklessness  in  conducting  his  engine,  and 
this  was  alike  known  to  the  deceased  and  to  the  company, 
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and  yet  the  former  remained  in  the  service,  without  com- 
plaint made  to  the  employing  company. 

It  is  well  settled  that  a  railroad  company,  or  any  other,, 
employing  servants  in  the  different  branches  of  its  business, 
which  converge  to  one  end,  must  provide  safe  and  suitable 
machinery,  and  employ  competent  and  fit  persons  to  dis- 
charge the  various  duties  required  of  each  for  the  security 
of  all.  This  obligation  extends  to  necessary  reparations,  and 
to  the  discharge  of  employes  whose  unfitness  has  been  made 
apparent  by  their  subsequent  conduct. 

As  the  employer  alone  acts  in  these  matters,  his  duty  to 
those  whom  he  employs,  imperatively  demands  the  exercise 
of  proper  care  in  these  particulars  for  the  safety  of  the  others, 
and  not  less  the  protection  of  his  own  interests.  So  too,  the 
servants  who  detect  any  defects  in  the  machinery,  or  incom- 
petency in  those  with  whom  they  associate  in  the  common 
undertaking,  should  communicate  the  fact  to  the  employer,, 
that  he  may  provide  a  remedy.  If,  w^ith  this  information, 
and  without  making  it  known  to  the  employer,  any  one  re- 
mains without  complaint  in  the  service,  it  is  assumed  that 
he  adds  the  risks  from  this  new  source  of  danger  to  those 
which  he  took  upon  himself  when  he  entered  into  the  ser- 
vice. 

These  principles  are  recognized  as  governing  the  relation 
between  the  employer  and  the  employed  in  reference  to  acci- 
dents occasioned  by  defective  machinery,  or  known  incom- 
petent co-employes.  "In  this  country,"  says  Mr.  Wharton,. 
'*  the  exception  has  been  still  further  extended,  and  we  have 
gone  so  far  as  to  hold,  that  a  servant  does  not,  by  remaining 
in  his  master's  employ,  with  knowledge  of  defects  in  machin- 
ery he  is  obliged  to  use,  assume  the  risks  attendant  on  the 
use  of  such  machinery,  if  he  has  notified  the  employer  of 
such  defects,  or  protested  against  them  in  such  a  way  as  to 
induce  a  confidence  that  they  will  be  remedied.  The  only 
ground  on  which  this  exception  can  be  justified  is,  that  in 
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the  ordinary  course  of  events,  the  employe,  supposing  that 
the  employer  would  right  matters,  would  remain  in  the 
employer's  service,  and  that  it  would  be  reasonable  to  expect 
.such  continuance.  But  this  does  not  apply  to  cases  where 
the  employe  sees  that  the  defect  has  not  been  remedied,  and 
yet  continues  to  expose  himself  to  it.  In  such  case,  on  the 
principles  heretofore  announced,  the  employe's  liability  in 
this  form  of  action  ceascir."     Law  of  Negligence,  §221. 

The  doctrine  is  thus  laid  down  in  Wood's  Law  of  Master 
and  Servant.  §370 : 

"The  fact  that  an  employe  has  complained  of  a  defect, 
and  believes,  or  has  reason  to  believe,  that  the  defect  will  be 
remedied,  unles-^  a  promise  to  repair  is  made,  does  not  of  itself 
entitle  him  to  recover  for  an  injury  received  from  such  defect. 
The  real  question  is,  whether  the  plaintiti'  was  guilty  of  negli- 
gence in  performing  the  service,  after  knowledge  of  the 
defect — no  promise  to  repair  it  being  given — does  not  ope- 
rate to  relieve  him  of  the  imputation  of  negligence,  but  may 
have  directly  the  opposite  eilect.  It  is  wholly  a  question  of 
care  or  negligence,  and  if  the  servant  knew,  or  ought  to  have 
known  the  danger,  and  a  person  of  ordinary  prudence  would 
have  regarded  it  as  dangerous  to  remain,  he  cannot  recover, 
even  though  he  has  complained  of  the  defect." 

The  responsibility  for  using  defective  machinery  and  un- 
fit implements,  and  for  employing  an  incompetent  servant, 
or  retaining  hiin  after  such  incompetency  has  been  shown, 
is  substantially  the  same. 

Our  own  rulings  on  this  subject  are  in  the  same  line,  and 
the  controlling  princii)le  is  thus  stated  by  Bynum,  J. :  "  If  the 
servant  remains  in  the  master's  employ,  with  knowledge  of 
defects  in  machinery  he  is  obliged  to  deal  with  in  the  course 
of  his  regular  employment,  he  assumes  the  risks  attendant 
upon  the  use  of  the  machinery,  unless  he  lias  notified  the 
<?mployer  of  the  defects,  so  that  they  may  be  remedied  in  a 
reasonable  time.     But  if  he  sees  that  the  defects  have  not 
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been  remedied,  yet  covtinues  to  expose  hwiself  to  the  danger^  the 
employers  liability  ceases.  Orutchfielcl  v.  R,  &  D.  R.  R.  Co.,  78 
X.  C,  302. 

So  it  was  subsequenty  declared,  that  "  if  the  servant  knows 
of  defects  in  the  machinery,  and  remains  in  the  service,  he 
cannot  recover  for  injuries  caused  by  such  defects,  unless  he 
has  informed  his  superior,  and  the  latter  fails  to  remove 
them."    Johnson  v.  Railroad,  81  N.  C,  4r)8. 

The  proposition  is  stated  with  some  modification  by  Rtf- 
Fix,  J.,  thus:  "In  entering  the  service  of  the  defendant,  the 
plaintiff  might  be,  and  is,  presumed  to  understand  and  take 
M\yoTi  himself  every  risk  naturally  pertaining  to  such  ser- 
vice, and  amongst  others,  that  which  may  proceed  from  the 
possible  carelessness  of  such  fellow-servants  as  he  must  know 
from  the  very  nature  of  the  employment,  he  may  be  required 
to  associate  with  in  the  performance  of  his  duties.  But  no 
such  presumption  is  or  should  be  raised,  of  his  willingness 
to  assume  the  risk  growing  out  of  the  possible  negligence  of 
one,  who  while  a  servant  to  their  common  master,  stands  to 
himself  in  the  light  of  a  superior,  whose  commands  and 
directions  he  is  bound  to  obev." 

The  plaintiff  in  this  case,  was  a  workman  and  under  the 
direction  and  order  of  the  conductor,  who  was  also  engineer 
of  the  train,  and  sustained  the  injury  when  obeying  an  order 
to  go  upon  a  certain  car  and  apply  the  brake,  by  the  bump- 
ing of  the  cars.     Cowles  v.  Railroad,  84  N.  C,  311. 

The  plaintiff  ^s  intestate  was  not  employed  on  the  mmiing 
train  and  controlled  by  the  engineer,  but  was  in  a  distinct  and 
separate  service,  so  that  the  (lualification  of  the  general  rule 
has  no  application  to  the  present  case. 

It  is  true  the  company  had  knowledge,  or  Vjy  inquiry 
might  have  obtained  it,  of  the  inefficiency  and  incai)acity  of 
the  engineer,  so  that  it  was  unnecessary  that  the  deceased 
should  give  the  information.  It  is  not  for  this  purpose  alone 
that  he  should  have  made  complaint,  but  to  show  his  un- 
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willingness  to  be  exposed  to  the  new  danger  from  the  offi- 
cer's reckless  conduct,  and  that  it  may  be  removed.  The 
failure  to  make  complaint,  and  continuance  in  the  service, 
after  as  before  knowing  of  the  unfitnesa,  is  an  acquiescence  in 
his  retention,  and  a  tacit  assumption  of  the  new  risk,  as  of 
those  personally  assumed,  incidental  to  the  employment. 
As  the  employe,  though  unfit  in  some  respects,  may  possess 
other  qualifications  for  the  place,  rendering  his  retention, 
upon  the  whole,  important  to  the  principal,  as  also  to  his 
fellow-employes,  the  company,  by  keeping  him,  and  the  other 
servants  in  their  acquiescence  in  the  action  of  the  company^ 
assent  to  the  risks  to  property  and  to  person,  and  thus  the 
parties  stand  upon  an  unchanged  footing  in  respect  to  pos- 
sible accidents  from  this  cause. 

In  a  recent  work,  this  enunciation  of  the  rule,  with  the 
reasons  for  it,  is  made :  "  If  the  servant,  when  the  defect  or 
danger  is  brought  to  his  knowledge — when  he  discovers  that 
the  machinerj',  buildings,  premises,  tools  or  any  other  instru- 
mentalities of  his  labor,  are  unsafe  or  unfit,  or  that  2i  fellow- 
senxint  is  careless  or  incompetent — continue^s  in  the  employvient 
without  protest  or  complaint^  he  is  deemed  to  assume  the  risks  of 
such  danger^  and  to  waive  any  claim  iq)on  his  master  for  dam- 
ages in  case  of  injury.^'     Beach  Cont.  Neg.,  §140. 

In  support  of  the  proposition,  a  large  array  of  cases  decided 
in  this  country  and  in  England  is  given  in  the  foot  note, 
and  among  them  the  case  of  Cowlesv.  Railwady  supra, 

"  Failure  to  s{)eak  promptly,"  the  author  proceeds  to  say, 
"  is  such  contributory  negligence  as  will  bar  a  recovery  from 
the  master,  in  case  he  is  injured  by  the  defect  in  the  ma- 
chinery, or  the  unfitness  of  the  servant.  *  *  ♦  B^t  if, 
when  the  master  is  notified  of  the  defect  in  the  machinerv, 
or  of  the  incompetence  in  the  servant,  he  promises  to  rem- 
edy it  within  a  reasonable  time,"  (or,  we  may  add,  gives 
reasons  for  the  servant  so  to  infer,)  "  the  servant  will  not  be 
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presumed  to  have  consented  to  it,  or  to  have  waived  his  rights 
by  remaining  for  such  reasonable  time  in  the  service." 

Now,  the  facts  are,  as  found  by  the  jury,  that  the  intestate 
was  aware,  and  as  set  out  in  the  case  on  appeal,  communi- 
cated to  his  wife,  the  fact  of  the  reckless  character  of  the 
engineer,  and  that  his  only  apprehension  of  danger  when 
in  the  tunnel,  was  from  him.  With  this  information  he  ac- 
quiesces in  the  situation,  and  continues  in  his  employment 
until  he  loses  his  life. 

The  verdict  is,  that  the  intestate  did  not  by  his  own  neg- 
ligence contribute  to  or  directly  bring  about  the  disaster  to 
himself,  and  this  is  not  inconsistent  with  the  further  finding, 
that  he  remained  in  the  company's  service,  with  full  knowl- 
edge of  the  engineer's  unfitness,  and  thus  waived  any  claim 
for  damages  resulting  from  such  unfitness.  Sometimes,  as 
is  said  in  the  opinion,  this  conduct  on  the  part  of  the  ser- 
vant, continuing  in  the  service  after  such  discovery,  is  desig- 
nated as  contributory  negligence,  though  he  may  have 
exercised  eweTV  possible  care  and  attention  to  his  own  safety 
upon  the  particular  occasion  ;  but  it  seems  to  me  the  true 
ground  upon  wliich  to  place  the  exemption  from  liability  of 
the  employer,  is  that  of  the  employe's  vohintary  exposure 
of  himself  to  this  new  source  of  danger,  and  his  assumption 
of  the  risks  incident  to  it. 

In  a  remote  degree,  negligence  may  be  imputed  to  the 

servant  in  not  quitting  the  service  when  he  knows  of  the 

retention  of  an  incompetent  fellow-servant  or  associate,  but 

it  is  not  easv  to  see  how  this  can  be  deemed  contributorv  to 
I'  t/ 

an  accident  brought  about  by  no  agency  of  his  own,  and 
whollv  the  fault  of  another.  Such  is  the  sense  in  which  the 
jurymust  be  understootl  in  finding  that  there  was  no  contrib-- 
utory  negligence  on  the  part  of  the  intestate. 

I  think,  therefore,  the  judgment  ought  to  be  affirmed. 

Error.  New  trial. 
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LEWIS  KIRK  V.  THE  ATLANTA  AND  CHARLOTTE  AIR-LINE 

RAILWAY  COMPANY. 

Issues — Contrilyutory  Negligence. 

1.  The  only  issues  proper  to  be  submitted  to  the  jury,  are  those  matters 

alleged  on  the  one  side  and  denied  on  the  other,  which  are  necessary 
to  determine  the  controversy,  and  every  such  issue  ought  to  be  either 
submitted,  or  under  the  instructions  of  the  Court,  clearly  embi-aced 
in  some  other  issue  which  is  submitted. 

2.  In  an  action  to  recover  damages  for  an  injury  caused  by  the  negli- 

gence of  the  defendant,  who  pleads  contributory  negligence  on  the 
part  of  the  plaintiff,  the  defendant  is  entitled  to  an  issue  on  this 
question,  unless  the  Court  includes  it  under  the  issue  as  to  negli- 
gence, by  proper  instructions  to  the  jury. 

(Scott  V.  The  Railroad,  96  N.  C,  428;  Kirk  v.  The  Railroad,  94  N.  C.  625; 
cited  and  approved). 

Civil  action,  tried  before  Montgomery^  Judge,  at  November 
Special  Term,  1886,  of  Mecklenburg  Superior  Court. 

The  complaint  alleges  that  the  defendant,  by  the  negli- 
gent and  unskillful  management  of  one  of  its  locomotives 
and  cars  attached,  ran  over  the  plaintiff's  arm  and  broke  it, 
and  caused  other  injuries,  by  which  he  sustained  damages 
to  the  amount  of  $20,000.  And  for  a  second  cause  of  action, 
that  "the  plaintiff  being  employed  by  the  defendant  as  a 
<jarpenter  in  its  shops  at  Charlotte,  the  defendant  by  its  ser- 
vants, superior  in  authority  to  the  plaintiff,  required  the 
plaintiff  to  go  to  a  point  on  its  railway  *  *  *  and  there 
do  and  perform  certain  work  for  w^hich  he  had  not  been 
hired,  to-wit,  to  go  under  and  inspect  a  number  of  cars  be- 
longing to  the  defendant,  *  *  *  and  while  the  plaintiflF 
was  so  under  the  said  cars  inspecting  the  same,  the  defend- 
ant, by  its  servants  not  engaged  in  the  same  common  em- 
ployment with  the  plaintiff,"  negligently  caused  the  engine 
and  cars  to  crush  his  arm,  &c. 
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The  answer  denies  that  the  plaintiff  was  injured  by  the 
defendant  corporation  or  any  of  its  agents  or  servants,  but 
on  the  contrary,  avers  that  the  injuries  received  by  the  plain- 
tiff resulted  from  his  own  negligence. 

To  the  second  cause  of  action,  the  defendant  answers,  de- 
nying that  the  plaintiff  was  employed  exclusively  as  a  car- 
penter, but  avers  that  he  was  employed  to  do  all  such  work 
as  might  be  required  of  him  by  the  foreman  of  the  shop, 
And  admits  that  on  the  occasion  of  the  injury,  the  plaintiff, 
at  the  request  of  the  foreman,  and  without  any  objection, 
went  to  the  place  designated  in  the  complaint  for  the  pur- 
pose stated,  but  denies  that  the  injuries  received  were  caused 
by  the  negligence  of  the  defendant,  or  any  of  its  agents  or 
employes,  but  avers  that  the  injurj^  sustained  by  the  plain- 
tiff, was  the  consequence  of  his  own  negligence.  And  for  a 
further  defence,  the  defendant  avers,  "  that  if  the  plaintiff 
was  injured  by  the  negligence  of  any  of  the  agents  or  em- 
ployes of  this  defendant,  that  said  agents  or  employes  were  the 
fellow-servants  of  the  plaintiff,  employed  with  him  in  the 
same  common  employment,  and  that  defendant  is  not  re- 
sponsible to  plaintiff  for  the  consequences  of  their  acts." 

Issues  were  tendered  by  the  plaintiff,  which  were  objected 
to  by  the  defendant,  who  tendered  the  following  issues: 

I.  Was  the  injury  to  the  plaintiff  caused  by  the  negligence 
of  defendant? 

II.  Did  the  plaintiff  contribute  by  his  own  negligence  to 
the  injur}^? 

III.  Was  the  injury  caused  by  the  negligence  of  a  servant 
of  the  company ;  if  so,  which  one  ? 

IV.  W^hat  damage,  if  any,  did  the  plaintiff  sustain  by 
reason  of  his  injury  ? 

V.  Was  the  plaintiff  employed  to  work  exclusively  as  a 
carpenter,  or  was  he  employed  to  do  such  work  as  the  com- 
pany wished  him  to  do? 

VI.  Was  Harris,  the  engineer,  an  unfit  servant? 
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VII.  Did  the  defendant  have  knowledge  of  his  unfitness? 

His  Honor  refused  to  submit  these  issues,  as  tendered  by 
the  defendant,  and  it  excepted. 

The  issues  were  submitted  by  his  Honor,  which,  with  the 
responses  of  the  jury,  are  as  follows: 

I.  Was  the  plaintiff  injured  by  the  negligence  of  defend- 
ant's servants  or  agents?    Answer — Yes. 

II.  By  the  negligence  of  which  servants  or  agents  was 
the  plaintiff  injured?    Answer — Harris. 

III.  Was  the  defendant  negligent  in  the  employment  or 
retention  of  the  fellow-servants  of  plaintiff;  if  so,  which  one? 
Answer — Yes;  Harris. 

IV.  What  damage,  if  any,  is  plaintiff  entitled  to  recover? 
Answer — Ten  thousand  dollars. 

There  was  a  verdict  for  the  plaintiff,  and  the  defendant 
appealed. 

Mr.  W.  P.  BynuMy  for  the  plaintiff. 

Messrs.  Chas.  Price  and  C.  M.  Biisbee,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  visxies  are  made 
by  the  allegations  of  the  complaint  and  the  denials  of  the 
answ^er;  or  when  affirmative  matter  of  defence  is  averred  in 
the  answer,  by  such  averment  and  the  replication,  but  it 
does  not  necessarily  follow,  that  every  allegation  of  a  fact 
wdiich  is  denied,  must  be  submitted  to  the  jury  as  an  usiie. 
The  issues  submitted  should  be  onlv  those  evolved  from  the 
pleadings,  necessary  to  ddenninc  the  controversy,  and  every 
issue  of  fact  necessary  for  that  purpose  ought  to  be  either 
distinctly  submitted,  or,  under  the  instruction  of  the  Court, 
clearly  embraced  in  some  issue  that  is  submitted. 

Was  the  defendant  entitled  to  have  anv  one  of  the  issues 
tendered  by  him  submitted  to  the  jury?  The  allegation  of 
negligence  is  distinctly  denied,  and  contributory  negligence 
on  the  part  of  the  plaintiff  distinctly  averred,  and  this  raised 
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an  mae,  which  the  defendant  had  a  right  to  have  submitted 
to  the  jury,  unless  so  comprehended  in  some  other  issue, 
that,  under  the  instruction  of  the  Court,  the  question  of  con- 
tributor}- negligence  could  be  fairly  presented  to  the  jury, 
as  was  the  case  in  ScoU  v.  W,  &  W,  R  R  Co,,  96  N.  C,  428. 

When  this  case  was  before  this  Court  at  a  former  Term, 
94  X.  G.,  625,  it  appears  that  the  issues  submitted  to  the  jury 
were: 

"Ist.  Was  the  plaintiff's  injury  caused  by  the  defendant's 
negligence  ? 

"2d.  Was  the  plaintiff's  negligence  contributor}'- thereto? 

"3d.  What  damages  is  he  entitled  to?" 

One  of  the  exceptions  to  the  ruling  of  the  Court  below 
upon  that  appeal,  was  the  refusal  of  the  issue  tendered  by 
the  defendant : 

"Was  the  injury  caused  by  the  negligence  of  a  servant  of 
the  company;  if  so,  which  one?" 

We  think  the  defendant  was  entitled  to  this  issue.  Per- 
haps, under  proper  instructions  from  the  Court  in  regard  to 
the  law  as  applicable  to  the  different  phases  in  which  the 
evidence  might  be  viewed  by  the  jury,  it  might  be  included 
in  the  first  issue  that  was  submitted,  but  there  was  no  in- 
struction given  the  jury  as  to  w^hat  constituted  a  fellow- 
servant,  or  of  contributory  negligence  in  relation  thereto, 
and  taken  in  connection  with  the  third  issue,  which  is  not 
eliminated  from  any  allegation  in  the  complaint  and  denial 
in  the  answer,  we  think  the  issue  as  submitted  was  calcu- 
lated to  mislead  the  jury,  and  that  the  defendant  was  enti- 
tled to  the  first  four  issues  tendered.  With  proper  instruc- 
tions from  the  Court,  every  question  necessary  to  decide  the 
matter  in  controversy  can  be  presented  to  the  jury,  and 
answered  under  these  issues. 

We  think  there  was  error  in  the  refusal  to  submit  the 
issues  tendered,  and  that  this  error  was  not  cured  by  those 
submitted,  or  by  any  instruction  of  his  Honor  to  the  jury, 
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and  this  renders  it  unnecessary  for  us  to  consider  the  other 
exceptions. 

The  defendant  is  entitled  to  a  new  trial.  Let  this  be 
certified. 

Error.  Reversed. 


G.  W.  JONES  V.  THE  TOWN  OF  STATESVILLE. 

Venue — Cities  and  Towns. 

1.  Cities  and  towns  must  be  sued  in  the  county  in  which  they  are  located, 

and  if  suit  is  brought  in  another  county,  they  have  the  right  to  have 
it  removed. 

2.  Where  an  action  is  brought  to  the  wrong  county,  and  the  defendant 

demands  in  writing  that  tlie  place  of  trial  be  changed,  the  words 
**7/iay  change  the  place  of  trial,*'  in  gl95  of  The  Code,  will  be  inter- 
preted as  meaning  *'  must  change,"  &c. 

{Clonian  v.  Staton,  78  N.  C,  235;  Johnson  v.  Coni'rs,  67  N.  C,  101;  Al- 
exander V.  Corners,  Ibid.,  330;  Jones  v.  ConCrSy  69  N.  C,  412;  State 
V.  Corn'rs,  70  N.  C,  137;  cited  and  approved). 

Motion  to  remove  a  cause  pending  in  Catawba  Superior 
Court  to  the  Superior  Court  of  Iredell  county,  heard  before 
Montgomery,  Judge,  at  January  Term,  1887,  of  Catawba 
Superior  Court. 

The  plaintiff  brought  this  action  in  the  Superior  Court  of 
the  county  of  Catawba,  to  recover  damages  alleged  to  have 
been  occasioned  by  injuries  sustained  through  the  negligence 
of  defendant's  officers  and  agents,  in  failing  to  provide  lights 
along  its  streets  to  enable  persons  passing  along  and  over 
them  in  the  night  time,  to  see  the  pit  into  which  the  plain- 
tiff fell,  &c. 

The  defendant  is  a  municipal  corporation,  the  county 
town  of  the  countv  of  Iredell. 


r 
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At  the  appearance  Term,  before  the  time  to  answer  had 
expired,  the  defendent  demanded  in  writing  that  the  trial 
in  the  action  be  had  in  the  county  of  Iredell,  and  that  the 
Court  make  a  proper  order  to  that  end.  This  the  Court 
declined  to  do ;  whereupon,  the  defendant  having  excepted, 
appealed  from  the  order  in  that  respect  to  this  Court. 

No  counsel  for  the  plaintiff. 

Mr,  C.  H.  Armfiddy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  statute  {Tlie 
Code,  §191,  par.  2,)  provides,  that  actions  must  be  tried  in 
the  county  where  the  cause  of  action,  or  some  part  thereof, 
arose,  subject  to  the  power  of  the  Court  to  remove  the  same 
for  trial,  for  cause  as  prescribed  by  law,  if  the  same  be  "  against 
^public  officer,  or  person  especially  appointed  to  execute  his 
duties,  for  an  act  done  by  him  by  virtue  of  his  oflfice ;  or 
against  a  person  who  by  his  command  or  in  his  aid,  shall  do 
an}'thing  touching  the  duties  of  such  officer." 

And  it  further  provides,  {The  Code,  §195,  par.  l,)that: 
"The  Court  may  change  the  place  of  trial  in  the  following 
cases :  (1.)  Where  the  county  designated  for  that  purpose  is 
not  the  proper  county." 

If  the  defendant  demands  in  writing  that  the  action  of 
the  class  designated  in  the  statutory  provision  first  above 
recited,  be  sent  to  the  county  where  the  cause  of  action  arose, 
this  must  be  done,  because  it  is  so  provided,  except  as  modi- 
fied by  the  statute,  (T/i6  Code,  §191,)  and  herein  the  words, 
"may  change,"  in  the  statutory  provision  hist  above  recited, 
must  be  interpreted  as  implying  that  the  Court  "  must "  or 
"shall  change"  the  place  of  trial,  &c.  Clomon  v.  Staton,  78 
X.  C,  235. 

The  defendant  is  a  municipal  corporation — public  in  its 
nature ;  it  is  an  artificial  person,  created  and  recognized  by 
the  law ;  invested  with  important  corporate  powers,  public, 
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and  in  a  sense,  official  in  their  nature ;  and  charged  with 
public  duties,  which  it  executes  by  and  through  its  officers 
and  agents.  We  therefore  think  that  actions  against  it  fairly 
come  within  the  meaning  of,  and  are  embraced  by  the  stat- 
utory provision  first  above  recited. 

And  the  correctness  of  this  view  is  strengthened  bj'  the 
fact,  that  a  like  statute  {The  Code,  §193,)  provides  that:  "All 
actions  upon  official  bonds  f)r  against  executors  and  admin- 
istrators in  their  official  capacity,  shall  be  instituted  in  the 
county  where  the  bonds  shall  have  been  given,"  &c., 
the  obvious  purj>ose  l)eing  not  to  require  official  pei-sons 
to  go  from  the  counties  to  which  the}'  belong,  to  defend 
actions  brought  against  them  in  their  official  capacity.  It 
would  indeed  be  very  inconvenient  and  expensive  to  the  pub- 
lic to  require  cities  and  towns  to  go  out  of  the  counties  where 
they  are  located,  through  their  officers  and  agents,  to  defend 
actions  brought  against  them.  In  such  cases  a  public  official 
agent  is  sued. 

This  Court  has  repeatedly  and  uniformly  held  that  actions 
against  counties  must  be  brought  in  the  county  sued,  and 
cities  and  towns  are  of  the  like  nature,  and  should  stand 
upon  the  same  footing  as  to  actions  against  them.  Johnston 
V.  Commissioners^  67  N.  C,  101 ;  Alexander  v.  Commissioners, 
Ibid.,  330;  Jones  v.  CommissionerSy  69  N.  C,  412 ;  State  v. 
Commissioners,  70  N.  C,  137. 

The  motion  should  have  been  granted.  There  is  error. 
Let  this  opinion  be  certified  to  the  Superior  Court  according 
to  law.     It  is  so  ordered. 

Error.  Reversed. 
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THE  RANDLEMAN  MANUFACTURING  COMPANY  v.  B.  F. 

SIMMONS. 

Appeal — Amffnment  of  Eiror — Case  on  Appeal. 

1.  An  appeal  will  not  be  dismissed  because  there  is  no  statement  of  the 

case  or  assignment  of  error,  as  neither  is  necessary  to  perfect  the 
appeal,  but  if  no  error  appears  in  the  record  in  such  case,  the  judg- 
ment will  be  aflSrmed. 

2.  The  objection  of  the  want  of  jurisdiction,  or  that  the  complaint  does 

not  state  facts  sufficient  to  constitute  a  cuiisc  of  action,  niav  be  made 
in  the  Supreme  Court  for  the  first  time,  although  no  error  whatever 
is  assigned  in  the  record. 

8,  The  appeal  will  be  dismissed  when  it  does  not  appear  in  the  record 
that  an  appeal  was  taken. 

4.  Where  a  paper  appeared  in  the  transcript,  purporting  to  be  the  case 
on  appeal,  but  it  was  signed  only  by  the  appellant*s  counsel,  and 
there  was  nothing  to  show  that  it  had  been  served  on  the  appellee 
or  his  counsel,  or  that  either  of  them  ha<l  ever  seen  it,  it  will  not  be 
considered.  '  , 

h.  No  agreement  of  counsel  wdll  be  recognized,  unless  in  writing  and 
signed  by  both  parties. 

{State  V.  Crook,  91  N.  C.  536;  State  v.  Byrd,  98  N.  C,  624;  Need  v.  Mace, 
89  N.  C,  171;  Williamson  v.  The  Canal  Co,,  78  N.  C,  156:  Meekins 
V.  Tatem,  79  N.  C,  546:  Moore  v.  Vanderburg,  90  N.  C,  10;  Spence 
V.  Tapscott.  93  N.  C,  576;  McCoy  v.  Laasiter,  94  N.  C,  131;  Brooks 
V.  Austin,  Ibid.,  222;  cited  and  approved). 

Motion  by  the  plaintiff  appellee  to   dismiss  the  appeal, 
filed  at  February  Term,  1887,  of  the  Supreme  Court. 
The  grounds  of  the  motion  appear  in  the  opinion. 

Mr.  George  H.  Snow,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  appellee  moved  to  dismiss  this  sup- 
posed appeal,  upon  the  ground  that  no  case  stated  or  settled 
on  appeal  appears  in  the  record.     Manifestly  this  is   not 
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ground  for  such  a  motion.  The  appeal  properly  taken  and 
perfected,  brings  the  action  into  this  Court,  whether  error  be 
assigned  or  not.  The  assignment  of  error  in  a  case  stated  or 
settled,  is  not  essential  to  the  appeal.  Besides,  error  might 
be  assigned  in  the  record  proper,  in  which  case,  a  case  stated 
or  settled  would  be  unnecessary.  But  it  is  not  essential  to 
the  appeal  that  error  shall  be  assigned  at  all.  State  v.  Orooh 
91  N.  C,  536  ;  State  v.  Byrd,  93  N.  C,  624  ;  Xed  v.  Mace,  89 
N.  C,  171.  In  the  absence  of  error  assigned,  the  appellant 
might  move  in  this  Courtto  dismiss  the  action,  because  the 
Court  had  not  jurisdiction  ;  or  because  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
These  are  objections  that  may  be  taken  at  any  time  in  the 
Court  below,  or  in  this  Court,  on  motion,  and  without  demur- 
rer or  answer,  or  error  assigned.  Williamsmi  v.  Canal  Co.,  78 
N.  C,  156 ;  Meekins  v.  Taieni,  79  N.  C,  546.  In  the  absence 
of  error  assigned,  the  proper  motion  of  the  appellee  in  this 
Court  is  to  affirm  the  judgment.  This  motion  might  be 
made  here,  and  perhaps  allowed,  but  for  the  fact  that  on  look- 
ing into  the  transcript  of  the  record,  we  find  that  it  does  not 
appear  that  an  appeal  was  taken.  It  does  not  so  appear  in 
terms,  nor  is  there  any  entry  of  record  from  which  it  may 
be  inferred.  It  is  not  sufficient  that  the  appellant  intended 
to  appeal,  as  perhaps  he  did,  but  it  must  appear  of  record 
that  he  did  in  fact  appeal. 

This  is  essential  to  make  the  appeal  effective,  and  put  this 
Court  in  relation  with  the  Superior  Court.     The  Code.,  §§549, 
550;  Moore  v.    Vanderhurg,  90  N.  C,  10;  Spence  v.  Tapscott,  ' 
93  N.  C,  576;  McCoy  v.  Lassiter,  94  N.  C,  131;  Brooks  v. 
Austiiiy  Ibid.,  222. 

We  find  in  tlie  transcript  what  purports  to  be  the  case 
stated  on  appeal,  signed  by  appellant's  counsel,  but  it  does 
not  appear  that  this  statement  was  served  upon  the  appellee 
within  five  days,  as  required  by  the  statute,  {The  Code  §550,) 
or  at  all,  or  that  he  or  his  counsel  ever  saw  the  same,  or  had 
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any  notice  in  any  way  of  it,  or  ever  assented  thereto.  This 
was  necessary  to  give  the  statement  any  effect  whatever. 

It  is  said  at  the  foot  of  the  statement  just  mentioned,  that 
the  appellee's  counsel  agreed  that  the  appellant's  coun- 
sel "  shall  make  up  the  case  for  Supreme  Court,"  but  this  is 
not  signed  by  the  appellee's  counsel,  nor  does  it  appear  that 
he  ever  saw  or  assented  to  it.  This  ex  parte  statement  is 
wholly  insufficient,  especially  as  the  appellee's  counsel  here 
refuses  to  recognize  such  agreement,  or  the  statement  sent  up 
as  and  for  the  case  stated  on  appeal.  This  Court  will  not 
recognize  such  an  agreement,  unless  in  writing,  and  signed 
by  the  counsel  of  both  parties.  Indeed,  Rule  4,  par.  1,  pro- 
vides, that  '•  the  Court  will  not  recognize  any  agreement  of 
counsel  in  any  case,  unless  the  same  shall  appear  in  the 
record,  or  in  writing,  filed  in  the  case  of  this  Court."  This 
rule  is  important.  We  have  found  from  actual  observation, 
that  unless  such  agreements  are  put  in  writing,  they  are  for- 
gotten, misunderstood,  or  misinterpreted,  lead  to  confusion, 
and  sometimes,  to  unfriendly  disputes. 

The  supposed  appeal  must  be  dismissed,  not  because  no 

case  was  stated  or  settled  on  appeal,  but  upon  the  ground 

that  it  does  not  appear  in  the  record  that  an  appeal  was 

taken.    It  is  so  ordered. 

Dismissed. 


♦M.  BRANTLEY  v.  D.  R.  FINCH,  Adm'r. 
Justices  of  the  Peace — Jurisdiction, 

1.  In  actions  arising  out  of  contract,  it  is  the  sum  demanded  that  fixes 
the  jurisdiction. 


Mostice  Davis  having  been  of  counsel,  took  uo  part  In  the  decision  of  thla 
case. 
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2.  It  is  only  when  the  principal  sum  demanded  exceeds  two  hundred 

dollars  that  the  plaintiff  is  required  to  remit  the  excess  above  that 
sum  in  order  to  give  the  justice  jurisdiction. 

3.  So  where  the  sum  demanded,  both  in  the  summons  and  on  the  trial, 

was  two  hundred  dollars,  but  the  plaintiff  filed  an  account  showing 
more  than  that  sum  to  be  due,  the  justice  had  jurisdiction  without 
any  remission  of  the  excess  of  the  account  over  the  sum  demanded. 

{Froelich  v.  The  Express  Co,,  C7  N.  C,  1;  Wiseman  v.  Withrou\  9()  N. 
C  140;  Noville  v.  Dew,  94  N.  C,  48;  cited  and  approved). 

Civil  action,  tried  on  appeal  from  a  justice  of  the  peace, 
before  Shepherd,  Judge,  at  Fall  Term,  188(3,  of  Nash  Superior 
Court. 

This  action  was  begun  before  a  justice  of  the  peace,  to 
recover  $200,  which  the  plaintiff  alleges  that  the  defendant's 
intestate,  in  his  life-time,  owed  him  for  services  rendered. 
On  the  trial  before  the  magistrate,  the  plaintiff  exhibited  a 
statement  of  account,  as  follows: 

"  Griffin  Bird  to  M.  Brantley,  Dr. 

"January  15,  1876.     For  services  as  his  agent,  &c., 

till  the  fall  of  1884,  (without  intermission) $225  00 

"Interest  from  1st  December,  1884 13  50 

$238  50 
"  Credit  this  account  of  principal 25  00 

" Balance  due  for  services $213  50" 

The  following  is  the  material  part  of  the  case  settled  on 
appeal : 

The  summons  and  the  transcript  (of  the  justice)  both  say 
that  the  sum  demanded  was  $200. 

The  account  (above  set  forth,)  was  sent  up  by  the  justice, 
and  it  was  conceded  that  it  was  presented  before  the  justice 
by  the  plaintiff,  on  the  trial. 
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The  plaintiff  testified,  that  when  he  presented  it,  he  stated 
to  the  justice  that  he  did  not  claim  but  S200  on  said  account ; 
that  $25  had  been  credited  on  the  principal,  and  that  he 
claimed  no  more  than  $200.  No  remittitur  was  entered  by 
the  justice.  Plaintiff  testified  that  his  services  were  worth 
82o  per  year  on  an  average. 

The  Court  charged  the  jury,  that  if  the  debt  was  over 
$200  the  plaintiff  could  not  recover;  but  that  if  not  over 
that  amount,  and  plaintiff  had  claimed  no  more  than  that 
amount  before  the  justice,  that  the  justice  had  jurisdiction, 
and  plaintiff  could  recover  what  the  jury  considered  the 
services  were  worth. 

Before  entering  upon  the  trial,  and  after  the  return  of  the 
verdict,  the  defendant  moved  that  the  action  be  dismissed 
for  want  of  jurisdiction,  there  being  no  remittitur  as  prescribed 
bv  statute.    Motion  each  time  overruled. 

Judgment  was  rendered  on  the  verdict,  and  the  defendant 
appealed. 

Mr.  John  Devereux,  Jr.,  {Mr,  Jos.  B.  Batclielor  was  with  him) 
for  the  plaintilf. 
Mr.  Chas.  M.  Bmbee,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  We  are  of  opinion 
that  the  justice  of  the  peace  had  jurisdiction.  It  is  the  sinu 
demanded  in  an  action  on  contract  that  determines  the  (question 
in  that  respect.  Froelich  v.  Express  Co.,  (17  N.  C,  1;  Wiseman 
V.  Withroiv,  00  N.  C,  140;  Norllle  v.  Dew,  9-4  X.  C,  43.  The' 
plaintiff  did  not  demand  by  the  summons,  nor  insist  on  the 
trial,  that  the  intestiite  of  the  defendant,  in  his  life-time, 
owed  him  a  greater  sum  than  two  hundred  dollars,  and  the 
justice  of  the  peace  had  jurisdiction  of  that  sum. 

The  "account"  stated  and  exhibited  on  the  trial,  was  a 
mere  memorandum — ^it  was  not  evidence  of  indebtedness — 
it  did  not  determine  or  fix  the  plaintiff's  demand,  nor  the 
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liability  of  the  defendant.  He  might — it  seems  he  did — 
change  his  opinion  in  resi^ect  to  the  value  of  his  alleged 
services  rendered,  and  the  jury  found  by  their  verdict  that 
they  were  not  worth  the  sum  he  demanded.  It  is  only  when 
the  principal  sum  demanded  exceeds  two  hundred  dollars, 
that  the  plaintiff  shall  remit  the  excess  of  principal  above 
that,  in  order  to  give  the  justice  of  the  peace  jurisdiction,  as 
prescribed  and  allowed  by  the  statute,  (TAe  Code^  §835).  The 
plaintiff  did  not  need  to  remit  any  part  of  his  claim,  be- 
cause it  amounted  to  only  two  hundred  dollars,  and  he  re- 
covered less  than  that  sum. 

The  judgment  must  be  affirmed. 

No  error.  Affirmed. 


D.  D.  DUPREE  V.  MARY  B.  TUTEN  et  als. 

Appeal. 

Unless  en-ors  are  assigned  in  the  record  expressly  or  by  necessary  im- 
plication, the  judgment  will  be  affirmed. 

(Meekins  v.  Tatenu  79  N.  C,  546;  Paschal  v.  Bullock,  80  N.  C.,8;  Bank 
V.  Its  Creditors,  Ibid.,  9;  Mott  v.  Ranisay,  90  N.  C,  29;  Pleasants 
V.  Tlie  Railroad,  95  N.  C,  195;  cited  and  approved). 

Appeal  from  an  order,  made  by  the  clerk,  in  a  Special  Pro- 
ceeding, heard  by  Gudger,  Judge,  at  February  Term,  1886,  of 
Beaufort  Superior  Court. 

The  point  on  which  the  case  goes  off  in  this  Court  renders 
it  unnecessarv  to  state  the  facts. 

V 

No  counsel  for  the  plaintiff. 

Mr.  W.  B.  Rodman,  Jr.,  for  the  defendants. 
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Merrimon,  J.  It  does  not  appear  from  the  record  that 
any  exception  was  taken  to  the  rulings  of  the  Court,  nor  are 
errors  assigned  either  in  terms  or  by  reasonable  implication. 

There  is  npthing  in  the  record  that  shows  the  slightest  dis- 
satisfaction on  the  part  of  the  appellants,  except  simply  the 
fact  that  they  took  the  appeal. 

It  is  the  well  settled  rule  applicable  in  such  cases,  tliat 
the  judgment  must  be  affirmed.  Meekins  v.  Taiem,  79  X.  C, 
546;  Paschal  v.  Bullock,  SO  N.  C,  8;  Bank  v.  Creditors,  Ibid., 
0;  Mott  V.  Ramsay,  90  N.  C,  29  ;  Pleasants  v.  The  Railroad 
Co.,  95  X.  C,  195. 

The  judgment  must  therefore  be  affirmed. 

No  error.  Affirmed. 


F.  C.  FISHER  et  als.  v.  THE  CID  COPPER  MINING  COMPANY 

OF  NORTH  CAROLINA. 

Petitimi  to  Rehear — Exception  in  a  Deed — Estoppel. 

1.  A  petition  to  rehear  will  not  be  entertained  unless  it  appears  that 

some  material  point  was  overlooked,  or  some  controlling  authority- 
escaped  the  attention  of  the  Court,  or  some  other  weighty  consider- 
ation requires  it. 

2.  Where  a  grantor  makes  a  valid  exception  in  a  deed,  the  thing  ex- 

cepted remains  the  property  of  the  grantor  or  his  heirs,  but  if  the 
grantor  has  no  valid  title  to  the  thing  excepted,  neither  he  nor  his 
heirs  can  recover. 

3.  An  estoppel  by  deed  is  always  confined  to  the  subject-matter  of  the 

conveyance,  and  cannot  be  extended  to  something  not  conveyed  by 
the  deed. 
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4.  So  where  the  plaintiff's  ancestor  conveyed  certain  land  to  those  under 
whom  the  defendant  claims,  but  excepted  all  the  minerals  on  the 
land,  the  plaintiffs  must  prove  title  to  the  minerals,  and  the  defend- 
ant is  not  estopped  by  the  deed  from  denying  such  title. 

(Watson  V.  Dodd,  72  N.  C,  240;  Devereux  v.  Devereux,  81  N.  C,  12; 
Haytcood  v.  Daves,  Ibid.,  8;  Letris  v.  Rmintree,  Ibid.,  20:  Univer- 
sity V.  Harrison,  93  N.  C,  84;  Dupree  v.  Ins.  Co.,  Ibid.,  237;  Ruffin 
V.  Harrison,  91  N.  C,  398;  Fisher  v.  The  Mining  Co.,  94  N.  C,  397; 
cited  and  approved). 

Petition  by  the  plaintiff  to  rehear,  filed  at  February  Term, 
1887,  of  the  Supreme  Court. 
The  ease  is  reported  in  94  N.  C,  397. 
The  grounds  of  the  petition  appear  in  the  opinion. 

Mr.  John  Devereux,  Jr.,  for  the  plaintiffs. 
Mr.  T.  F.  Klutz,  for  the  defendant. 

Davis,  J.  This  action  was  heard  at  the  February  Term, 
1886,  of  this  Court,  and  the  judgment  below  was  affirmed. 
It  is  now  before  us  upon  a  petititon  to  rehear,  *  because,"  as 
the  petition  sets  forth,  "  the  decision  there  made  proceeds  ex- 
clusively upon  the  doctrine  of  estoppel,  and  its  want  of 
application  to  the  case.  The  plaintifi's  did  not  contend  that 
the  record  called  for  an  application  of  the  doctrine  of  estop- 
pel ;  but  they  did  contend  for  an  application  of  the  presump- 
tion, or  rule  of  evidence,  that  where  a  grantor  makes  a  valid 
exception  in  a  deed  of  conveyance,  the  thing  crcv^j^cr/ remains 
the  property  of  the  grantor  and  his  heirs,  nothing  else 
appearing." 

After  a  careful  review  of  the  opinion  heretofore  rendered, 
(reported  in  94  N.  C,  397,)  we  can  find  no  ground  upon 
which  the  judgment  should  be  reversed.  This  Court  has 
often  said,  that  former  decisions  must  be  adhered  to  and  not 
reversed,  unless  it  shall  appear  tliat  some  material  point 
was  overlooked,  or  some  controlling  authority  was  omitted 
to  be  brought  to  the  attention  of  the  Court,  or  some  other 
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weighty  consideration  required  it.  Watson  v.  Dodd,  72  N.  C.^ 
240;  Devereiix  v.  Devereux,  81  N.  C,  12;  Haywood  v.  Daves^ 
81  N.  C,  8 ;  Lewis  v.  Rountreey  81  N.  C,  20 ;  University  v. 
Harrisojij  93  N.  C,  84  ;  Dupree  v.  Virginia  Home  Ins.  Co.y  93 
X.  a,  237 ;  Ruffin  v.  Harrison,  91  N.  C,  398. 

The  verj"  matter  which  the  petition  seeks  to  bring  before 
the  Court,  was  considered  and  passed  upon  by  it  upon  the  for- 
mer hearing.  Undoubtedly  when  a  **  grantor  makes  a  valid 
exception  in  a  deed  of  conveyance,  the  thing  excepted  re- 
mains the  property  of  the  grantor,  or  his  heirs"  ;  but  if  the 
grantor  has  no  valid  title  to  the  thing  excepted,  neither  he 
nor  his  heirs  can  recover,  and  in  this  case  the  plaintiffs  failed 
to  show  title  to  the  thing  excepted.  It  does  not  appear  that 
either  the  plaintiffs  or  their  ancestor,  Charles  Fisher,  ever 
had  title  to  the  reserved  minerals,  w^hich  may  have  belonged 
to  another,  and  as  was  said  "  the  estoppel  is  necessarily  con- 
fined to  the  subject-matter  of  the  conveyance,  to  whichjcon- 
flicting  claims  are  asserted" — in  this  case,  to  the  land,'and 
not  the  minerals. 

The  judgment  of  the  Court  as  heretofore  rendered  is  affirm- 
ed and  the  petition  to  rehear  is  dismissed. 

Dismissed. 


BARTHOLOMEW  PAGE  et  al.  v.  JOHN  BRANCH  etjal. 

Adiwse  Possession — Statute  of  Limitation — Tenants  in 

Common. 

1.  The  possession  of  a  widow  remaining  on  her  husband's  land  after  his- 
death,  is  not  adverse  to  his  heirs  at  law. 
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2.  One  tenant  in  common  cannot  make  his  possession  adverse  to  his 
co-tenant  except  by  actual  ouster,  as  he  is  presumed  to  hold  by  his 
ti*ue  title,  and  it  will  take  a  sole  possession  of  twenty  yeare  in  the 
absence  of  actual  ouster,  to  bar  the  co-tenant's  right  of  entry,  and 
it  is  immaterial  that  the  tenant  in  possession  has  conveyed  to  a 
stranger  by  a  deed  purporting  to  convey  the  entire  estate,  as  the 
vendee  only  gets  such  estate  as  his  vendor  could  convey.  This  rule 
extends  to  a  purchaser  at  execution  sale  of  the  interest  of  a  tenant 
in  common,  and  to  the  vendee  of  such  purchaser. 

(Graiidy  v.  Bailey,  13  Ired.,  221;  Black  v.  Lindsay,  Busb.,  468;  Ward 
V.  Farmer,  92  N.  C,  92;  Covington  v.  Stewart,  77  N.  C,  151; 
Thomas  v.  Garvan,  4  Dev.,  223:  Claud  v.  Webb,  4:  Dev.,  290;  Mere- 
dith V.  Andres,  7  Ired.,  5;  Halford  v.  Tetherow,  2  Jones,  393;  Lin- 
ker V.  Benson,  67  N.  C,  150:  Caldwell  v.  Neely,  81  N.  C,  114;  cited 
and  approved.  Bairdv.  Baird,  1  D.  &  B.  Eq.,524,  distinguished 
and  approved.     Day  v.  Howard,  73  N.  C,  4;  explained). 

This  was  a  special  proceeding  for  the  partition  of  land, 
tried  upon  issues  joined,  before  Shepherd,  Judge,  at  Fall 
Term,  1S8G,  of  Pitt  Superior  Court. 

The  plaintiffs  alleged  that  they  w-ere  tenants  in  common 
with  the  defendants  of  the  land  mentioned  in  the  petition. 
The  defendants  denied  this,  and  claimed  to  be  sole  seized. 
Issues  were  submitted  to  a  jury,  who  found  that  Bart.  Page 
•was  entitled  to  an  undivided  share  of  three  fifths  of  one 
sixth,  and  W.  S.  Page  to  one  fifth  of  one  sixth  of  the  land, 
and  that  defendants  were  not  sole  seized. 

It  was  conceded  that  if  the  plaintiffs  were  tenants  in 
common  with  the  defendants,  thev  were  entitled  to  the  un- 
divided  interest  claimed  by  them. 

The  plaintiffs  introduced  a  deed,  from  one  J.  H.  McCluer 
and  wife,  dated  March  19th,  1847.  No  question  was  made 
as  to  the  title  of  McCluer.  The  case  states  that  there  was 
an  endorsement  on  this  deed,  which  was  read  to  the  jury, 
but  it  fails  to  state  what  the  endorsement  w^as.  There  was 
evidence  tending  to  show  that  Dennis  Branch  entered  under 
this  deed,  and  died  during  the  year  1847 ;  that  his  widow, 
Kebecca,  who  had  no  deed,  continued  in  the  possession  of 
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the  land  till  1866,  when  she  conveyed  it  to  A.  B.  Branch,  a 
son  of  Dennis  Branch,  who  afterwards  conveyed  it  to  the 
defendants,  who  were  also  sons  of  Dennis  Branch. 

There  was  evidence  tending  to  show,  that  the  widow  paid 
off  the  debt  to  one  Hazelton,  and  claimed  the  land  as  her 
own  and  adversely,  until  she  conveyed  it,  and  that  no  dower 
was  ever  assigned  to  her.  There  was  also  evidence  tending 
to  show,  that  A.  B.  Branch  and  the  defendants  were  in  the 
adverse  possession  of  the  land  from  1860  till  the  commence- 
ment of  this  proceeding,  which  was  July  31st,  1883. 

The  plaintiffs  introduced  deeds  and  other  evidence,  show- 
ing that  they  had  succeeded  to  the  interest  of  certain  heirs 
at  law  of  Dennis  Branch,  to  the  extent  of  the  interest  claimed 
bv  them. 

The  Court,  among  other  things,  charged  the  jury,  that  it 
being  conceded  that  the  defendant  and  A.  B.  Branch  were 
heirs  at  law  of  Dennis  Branch,  their  possession  from  1866 
would  not  be  sufficient  to  divest  the  title  of  the  plaintiffs, 
unless  they  could  show  that  they  entered  under  an  inde- 
pendent title,  and  that  if  they  entered,  as  they  claimed  to 
have  done,  under  Rebecca  Branch,  and  she  had  never  held 
the  land  adversely  to  the  heirs  at  law  of  Dennis  Branch,  but 
had  simply  remained  in  possession  as  his  widow,  that  the 
plaintiffs'  estate  would  not  be  divested  by  the  possession  of 
the  defendants  and  A.  B.  Branch  from  1866.  But  if  they 
found  that  Rebecca  Branch  held  adversely,  and  A.  B.  Branch 
and  defendants  entered  and  held  under  her,  the  plaintiffs 
would  be  barred. 

The  defendants  excepted  to  the  charge,  because  the  Court 
refused  to  instruct  the  jury,  as  requested,  that  seven  years' 
adverse  possession  under  the  deed  of  1866  would  be  suffi- 
cient to  bar  the  plaintiffs'  title,  even  if  Rebecca  had  not 
claimed  adversely  to  the  heirs  at  law  or  their  grantees. 
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M7\  W,  B.  Rodman,  /?•.,  {Mr.  W,  B.  Rodman  was  with  him 
on  the  brief,)  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  The  only  question  for 
our  consideration  is:  Did  the  Court  err  in  refusing  to  in- 
struct the  jury,  that  seven  years^  adverse  possession  under 
the  deed  of  1866  would  be  sufficient  to  bar  the  plaintiffs' 
title,  even  if  Rebecca  Branch  had  not  claimed  adversely  to  the 
heirs  at  laws  or  their  grantees? 

The  charge  of  his  Honor  and  the  finding  of  the  jury, 
render  it  unnecessarv  for  us  to  consider  the  character  of 
Rebecca  Branch's  possession — it  was  not  adverse.  Grandy 
V.  Bailey,  13  Ired.,  221. 

In  1866,  the  plaintiffs  and  defendants  were  tenants  in 
common,  and  they  continued  so  to  be,  unless  the  possession 
of  the  defendants  under  the  deed  of  Rebecca  Branch  barred 
the  plaintiffs.  "  The  possession  of  one  tenant  in  common  is, 
in  law,  the  possession  of  all  his  co-tenants,  because  they 
claim  by  one  common  right.  When,  however,  that  posses- 
sion has  been  continued  for  a  great  number  of  years,  with- 
out any  claim  from  another  who  has  a  right,  and  is  under 
no  disability  to  assert  it,  it  will  be  considered  as  evidence  of 
title  to  such  sole  possession;  and  where  it  has  so  continued 
for  twenty  years,  the  law  raises  a  presumption  that  it  is 
rightful  and  will  protect  it.  *  *  *  At  any  time,  then, 
during  the  twenty  years,  the  tenant  out  of  possession  had  a 
right,  and  might  have  enforced  it  by  an  action."  Black  v. 
Lindsay,  Bus.,  468. 

One  tenant  in  common  cannot  makehis  possession  adverse 
to  his  co-tenant.  He  is  presumed  to  hold  by  his  rightful 
title,  and  it  will  take  twenty  years'  adverse  possession  to  bar 
the  co-tenant,  and  a  deed  by  a  co-tenant  to  a  stranger,  though 
it  purport  to  convey  the  entire  estate,  has  no  otlier  effect  than 
to  invest  the  vendee  with  the  rights  of  the  vendor,  and  does 
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not  change  the  relation  of  co-tenant,  which  had  subsisted 
between  the  vendor  and  the  co-tenant.  This  rule  extends 
to  the  purchaser  of  the  interest  of  a  tenant  in  common  at  ex- 
ecution sale,  and  to  the  vendee  of  such  purchaser,  as  was 
decided  in  Ward  v.  Farmer,  92  N.  C,  92.  In  that  case,  the 
interest  of  W.  W.  Ward,  one  of  the  co-tenants,  had  been  pur- 
chased at  execution  sale  by  one  Day,  and  Day  by  deed  pro- 
fessing to  convey  the  whole  of  the  land,  sold  to  the  defend- 
ants, Farmer  and  Southerland,  who  entered  into  possession 
on  the  1st  of  January,  1873,  and  occupied  and  used  the  same 
to  November,  1883,  claiming  it  as  their  own,  under  their 
deed  from  Day,  no  one  else  being  in  possession ;  clearing  and 
otherwise  improving  it,  occupying  it  by  marked  and  visible 
lines  publicly,  and  paying  the  taxes.  The  Court  below  in- 
structed the  jury,  that  no  possession  short  of  twenty  years, 
except  after  an  actual  ouster,  would  be  adverse  as  against 
tenants  in  common,  and  this  was  sustained.  Ashe,  J.,  in  the 
opinion  in  Ward  v.  Farmer,  in  referring  to  Day  v.  Hoivardy 
73  N.  C,  4,  in  which  the  same  principle  is  held,  calls  atten- 
tion to  the  fact  that  Chief  Justice  Pearson,  who  delivered 
the  opinion  in  Day  v.  Howard,  fixed  the  time  at  ten  years, 
instead  of  twenty,  and  says,  "  it  will  be  observed,  that  this 
was  a  mere  obiter  dictum,  and  the  learned  Chief  Justice  only 
says  he  is  inclined  to  the  opinion  and  expresses  none,  because 
that  state  of  facts  is  not  presented."  And  Bynum,  J.,  in 
Coiington  v.  Stewart,  77  N.  C,  151,  sa3^s:  **  It  has  never  been 
held  in  North  Carolina  that  a  less  period  than  twenty  years' 
adverse  possession  by  one  tenant  in  common,  will  raise  the 
presumption  of  ouster  and  sole  seizin ;  and  this,  whether 
the  possession  was  held  by  the  tenant  in  common  himself, 
or  by  him  a  part  of  the  time  and  until  his  death,  and  then 
continued  by  his  heirs  for  tlie  residue  of  the  twenty  years," 
and  referring  to  Day  v.  Howard,  adds  that  his  Honor  who 
tried  the  case  of  Covington  v.  Stewart,  in  the  Superior  Court, 
"was  probably  thrown  from  his  guard  by  a  suggestion  made 
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by  the  Chief  Justice  in  delivering  the  opinion  in  the  latter 
case,  that  where  a  tenant  in  common  conveys  to  a  third  per- 
son, an  adverse  possession  of  ten.  years  by  the  purchaser 
would  probably  give  him  a  good  title,  by  the  presumption  of 
an  actual  ouster.  The  point  did  not  rise  in  that  case.  *  * 
But  the  possession  of  twenty  years,  which  raises  a  presump- 
tion of  title,  as  the  law  has  been  heretofore  administered,  has 
now  the  force  and  effect  of  an  actual  title,"  and  refers  to  the 
statute. 

Assuming  that  the  period  of  ten  years,  in  the  case  of  Day 
V.  Hoivard,  was  inadvertently  fixed,  as  is  indicated  by  Justice 
Byntm  and  Justice  Ashe,  it  may  be  stated  as  well  settled  in 
this  State,  that  no  possession  for  a  period  less  than  twenty 
years  will  amount  to  an  ouster  of  one  co-tenant  by  another 
co-tenant,  or  by  any  one  deriving  title  under  another  co-ten- 
ant. There  must  be  something  more  than  mere  possession 
for  a  less  period  than  twenty  years,  to  constitute  an  ouster. 
In  Tliomas  v.  Garvan,  4  Dev.,  223,  Gaston,  J.,  says:  "  When 
'the  law  prescribes  no  specific  bar  from  length  of  time,  twenty 
years  have  been  regarded  in  this  country  as  constituting  a 
legal  presumption  of  such  facts  as  will  sanction  the  posses- 
sion and  protect  the  possessor,"  and  this  has  been  followed 
uniformly,  unless  Day  v.  Howard  constitutes  an  exception. 
Cloud  V.  Webb,  4  Dev.,  290 ;  Meredith  v.  AndreSy  7  Ired.,  5 ; 
Black  V.  Lindsay y  Bus.,  467  ;  Ilalford  v.  Tethei^oiVj  2  Jones,  393 ; 
Linke)^  v.  Benson,  67  N.  C,  150 ;  Covington  v.  Steivarty  77  N. 
C,  151 ;  addwell  v.  Xeelij,  81  N.  C,  114. 

The  length  of  time  necessary  to  raise  the  presumption  of 
ouster,  was  not  the  point  in  Day  v.  Hoivard,  and  the  princi- 
ple enunciated,  and  the  reasoning  of  the  Chief  Justice  in 
that  case,  are  in  harmonv  with  these  decisions. 

The  case  of  Baird  v.  Baird,  1  D.  ife  B.  Eq.,  524,  though 
seemingly  in  conflict  with  the  po.sition  here  taken,  will  be 
found,  ui)on  a  close  examination  of  the  elaborate  and  exhaus- 
tive opinion  of  Chief  Justice  Ruffin,  to  have  rested  upon  a 
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siaie  of  facts  that  amounted  to  an  actual  ouster  and  disseizin, 
and  not  upon  the  simple  fact  of  seven  years'  adverse  posses- 
sion under  color  of  title,  but  upon  the  character  of  the 
possession  which,  in  that  case,  was  attended  by  circumstances 
that  constitute  an  actual  ouster. 

There  is  no  error.  The  judgment  of  the  Court  below  is 
aflBrmed. 

No  error.  Affirmed. 


JAMES  H.  HARRIS  v.  J.  J.  MOTT. 

Contract — Satisfaction  of  Judgment. 

1.  Where  the  terms  of  a  contract,  either  written  or  oral,  are  explicit  and 

precise,  its  effect  is  a  question  of  law.  Where  terms  of  art  are  used, 
or  the  meaning  of  the  contract  is  doubtful,  it  must  be  left  to  the 
jury  to  say  what  the  contract  was. 

2.  Where  a  judgment  debtor  agreed  with  the  plaintiff  that  when  he 

(the  debtor)  collected  a  debt  due  him  by  a  third  person,  he  would 
pay  the  judgment,  it  does  not  operate  as  a  discharge  of  the  judg- 
ment, and  if  the  defendant  fails  to  collect  such  debt,  the  judgment 
may  be  enforced  against  him. 

{Massey  v.  Belisle,  2  Ired.,  170;  Sizemore  v.  Morroiv,  6  Ired.,  54;  Fester- 
man  V.  Parker,  10  Ired.,  474;  Shaw  v.  Burney,  86  N.  C,  331;  cited 
and  approved). 

Motion  in  the  cause  to  enter  satisfaction  of  a  judgment, 
heard  before  Philips,  Judge,  at  October  Civil  Term,  188G,  of 
Wake  Superior  Court. 

His  Honor  refused  the  motion  and  the  defendant  ap- 
pealed. 

The  facts  appear  in  the  opinion. 
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Mr.  JR.  H.  Battle,  for  the  plaintiff. 

Mr.  Thos,  R,  PumeU,  for  the  defendant. 

Smith,  C.  J.  On  November  7th,  1884,  the  plaintiff,  in  an 
action  before  a  justice  of  the  peace  of  Wake  county,  recov- 
ered judgment  against  the  defendant  for  $186.35,  which,  on 
the  30th  day  of  January  thereafter,  he  caused  to  be  docketed 
in  the  Superior  Court. 

On  the  day  of  its  rendition,  the  parties  and  Lott  W. 
Humphrey  entered  into  and  severally  signed,  an  agreement 
in  these  terms : 

"  Raleigh,  N.  C,  November  7th,  1884. 

George  T.  Wassom  is  due  Dr.  J.  J.  Mott  for  type  and  fix- 
tures, principal  and  interest,  $179.56. 

Dr.  J.  J.  Mott  is  due  J,  H.  Harris  for  same  he  sold  to  Mr. 
Wassom,  principal  and  interest,  $179  56. 

J.  H.  Harris  is  due  L.  W.  Humphrej%  principal  and  inter- 
est, $120. 

L.  W.  Humphrey  transfers  his  debt  against  Harris,  with- 
out recourse,  to  Dr.  Mott,  which  leaves  his  indebtedness  to 
Mr.  Harris  $59  56.  Now  it  is  understood  and  agreed,  that 
when  Dr.  Mott  collects  his  debt  against  Mr.  Wassom,  he  will 
pay  to  said  J.  H.  Harris  the  said  $59.56,  and  to  said  L.  W. 
Humphrey  the  said  $120." 

A  credit  for  $120  was  entered  on  the  docketed  judgment, 
also  bearing  date  on  November  7th,  1884,  and  the  plaintiff's 
signature  thereto,  and  as  thus  reduced  in  amount,  a  transcript 
thereof  was  sent  to  Iredell  county  and  docketed  in  the  Supe- 
rior Court  of  that  countv,  and  this  was  followed  bv  an  exe- 
cution,  issued  on  September  13th,  1S«S6,  to  the  sheriflF  of  that 
county.  His  action  under  the  process  was  arrested  by  a 
restraining  order,  and  at  October  Term,  the  defendant's  coun- 
sel, pursuant  to  notice,  entered  a  motion  for  an  order  direct- 
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ing  an  entr}^  of  satisfaction  of  the  judgment.  In  support  of 
the  motion,  the  affidavits  of  the  defendant  and  said  L.  W. 
Humphrey,  with  certain  exhibits,  were  read  in  evidence, 
imd  in  opposition  the  affidavit  of  the  plaintiff,  the  statements 
contained  in  all  of  which,  it  is  unnecessary  particularly  to 
set  out,  inasmuch  as  the  conclusion  to  which  our  examina- 
tion of  the  case  leads,  is  not  controlled  by  them. 

The  defendant  insists  that  the  agreement,  interpreted  in 
the  light  of  the  accoitipanying  and  explanatory  facts,  has 
the  legal  effect  of  a  full  discharge  of  the  judgment,  so  far 
as  the  defendant  is  concerned,  and  that  the  plaintiff  must 
look  alone  to  Wassom  for  the  collection  of  the  residue  of 
the  debt. 

There  is  a  marked  difference  in  respect  to  the  appropria- 
tion of  the  two  sums  mentioned  in  the  last  clause  of  the 
contract.  The  transfer  of  the  ^120  due  from  the  plaintiff 
to  Humphrey,  to  the  reduction  of  the  judgment,  was  evi- 
dently intended  to  be,  and  was  in  legal  effect,  a  payment  of 
so  much  of  it,  and  an  extinguishment  of  the  indebtedness 
to  Humphrey.  So  it  was  considered  by  the  plaintiff,  and 
accordingly  entered  upon  the  docket. 

But  it  is  not  the  same  as  to  the  residue,  for  the  defendant 
undertakes  to  collect  the  debt  of  Wassom,  and  when  col- 
lected, to  pay  over  the  $120  advanced  by  Humphrey,  and 
the  159.56  still  due  to  the  plaintiff.  There  are  no  words  of 
personal  exoneration  of  the  defendant — nothing  to  indicate 
that  he  is  to  be  discharged  and  the  collection  from  Wassom 
alone  looked  to  as  a  means  of  payment.  The  contract  is, 
that  when  the  defendant  "collects  his  debt  against  Mr.  Was- 
som, he  will  pay  to  J.  H.  Harris  the  said  ^50.50."  The  ar- 
rangement contemplates  a  discharge  of  the  judgment  from 
money  expected  to  be  obtained  from  Wassom,  and  perhaps 
some  indulgence  while  the  effort  to  collect  is  made,  but  the 
debt  is  not  to  be  discharged  unless  this  is  done.  If  there  be 
a  failure  in  this  expectation,  the  judgment  remains  in  force, 
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as  much  as  does  the  indebtedness  to  Humphrey  for  his  ad- 
vance, and  may  be  proceeded  with.  Such  is  the  obvious 
meaning  of  the  written  arrangement  among  the  parties,  and 
the  writing  must  be  interpreted  by  its  own  terms. 

When  persons  conclude  upon  an  agreement  and  put  it  in 
writing,  it  is  to  he  understood  that  all  by  which  they  are 
bound  is  inserted  therein. 

In  a  contract,  wn-itten  or  oral,  when  the  terms  are  precise 
and  explicit,  its  effect  is  a  question  of  law.  Massey  v.  Belisley 
2  Ired.,  170;  Sizemore  v.  Morrow,  6  Ired.,  54;  Festerman  v. 
Parker^  10  Ired.,  474;  unless  terms  of  art  are  used,  or  they 
are  of  doubtful  import.     Shaw  v.  Buraey,  86  N.  C,  331. 

There  is  no  error,  and  the  judgment  must  be  affirmed,  and 
it  is  so  ordered. 

No  error.  Affirmed. 


W.  H.  WEATHERSBEE  et  als.  v.  O.  C.  FARRAR. 

Mortgage — Priority — Registration — Feme  Coveii — Estoppel. 

1.  The  rule  recognized  in  admiralty  giving  salvors  a  prior  lien  on  the 

vessel  and  cargo  saved  by  their  exertions,  is  not  recognized  at  cona- 
mon  law. 

2.  So  where  there  were  two  mortgages  on  a  crop  of  cotton,  and  the  first 

mortgagee  advanced  money  in  order  to  save  the  crop  and  prepare  it 
for  market,  in  excess  of  the  amount  secured  by  his  mortgage,  h^  is 
not  entitled  to  the  amount  of  such  advances  to  the  exclusion  of  the 
second  mortgagee. 

3.  In  such  case,  the  registration  of  the  second  mortgage  is  notice  to  the 

first  mortgagee,  and  it  is  immaterial  that  he  does  not  have  actual 
notice. 
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4.  Unless  the  element  of  fraud  is  present  in  the  declarations  or  conduct 

of  a  feme  covert,  upon  the  faith  of  which  conduct  another  reasona- 
bly might  rely,  and  has  in  fact  relied  to  his  injury,  she  is  not  estop- 
ped, as  2k  feme  covert  cannot  be  estopped  by  a  contract,  or  anything 
in  the  nature  of  a  contract. 

5.  So,  where  a  feme  covert  second  mortgagee  was  ignorant  of  the  deal- 

ings between  the  mortgagor  and  first  mortgagee  imtil  they  were 
consummated  and  finished,  and  upon  learning  of  them  was  only 
silent,  she  is  not  estopped  by  her  silence  from  asserting  her  rights 
under  the  second  mortgage. 

{Towles  V.  Fisher,  77  N.  C,  437:  Burns  v.  McGregor,  90  N.  C,  225; 
Loftin  V.  Crossland,  W  N.  C,  76:  Boyd  v.  Turpin,  Ibid.,  137;  cited 
and  approved). 

Civil  action,  heard  upon  exceptions  to  the  report  of  a 
referee,  by  Shepherd,  Judge,  at  Spring  Term,  1886,  of  Edge- 
combe Superior  Court. 

The  plaintiff  Weathersbee,  on  January  1st,  1882,  being  in- 
debted to  the  defendant,  Farrar,  in  the  sum  of  ^1,051.50,  and 
desiring  to  raise  a  furtlier  sum  to  meet  other  liabiHties,  and 
to  carry  on  farming  operations  during  that  year,  executed 
his  note  to  the  latter,  in  the  sum  of  ^3,500,  and  gave  a  mort- 
gage to  secure  the  sum,  and  provide  for  its  payment  at  ma- 
turity, in  which  is  conveyed  the  crop  to  be  grown  on  the 
Iand,withthestock  and  agricultural  implements  used  thereon. 
The  note  was  discounted  and  the  interest  taken  therefrom  in 
advance,  at  the  rate  of  9  per  cent,  per  annum,  by  the  Pam- 
lico Banking  and  Insurance  Company,  and  the  proceeds 
used,  except  a  small  sum  otherwise  appropriated,  to  the  mort- 
gagor's benefit  in  the  payment  of  his  indebtedness,  including 
that  due  to  the  mortgagee. 

On  March  4th,  1882,  the  said  Weathersbee,  being  also  in- 
debted to  the  feme  plaintiff,  his  wife,  in  the  aggregate  of  prin- 
cipal money,  besides  several  years  of  interest  on  its  constitu- 
ent parts,  of  82,360.25,  to  provide  for  its  j)ayment,  executed 
a  deed  in  trust  to  the  plaintiff  H.  L.  Staton,  conveying  a 
tract  of  land  of  400  acres,  and,  in  subordination  to  the  prior 
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mortgage,  the  crop  and  other  personal  property  therein  men- 
tioned. These  deeds  were  promptly  proved  and  registered 
after  being  made. 

On  October  14th,  1882,  the  said  Weathersbee  delivered  to 
the  defendant,  of  the  crop  grown  on  the  farm,  13  bales  of 
cotton,  of  the  value  of  $650.23,  the  proceeds  of  which,  it  was 
agreed  between  them,  should  go  in  discharge  of  unsecured 
advances  in  money  and  supplies  to  be  used  in  housing  and 
fitting  the  crop  for  market,  but  without  the  assent  or  knowl- 
edge of  his  wife,  or  of  her  trustee.  On  the  same  day,  the 
defendant  paid  Weathersbee  $80  in  money,  and  furnished 
needed  supplies  of  the  cash  value  of  $14.50.  Additional 
advancements  were  afterwards,  and  previous  to  January  1st, 
1883,  furnished  on  the  same  terms,  and  under  like  necessi- 
tous circumstances,  in  order  to  the  gathering  in  of  the  crop 
and  preparing  it  for  market. 

During  the  months  of  November  and  December,  at  differ- 
ent times,  a  further  deliverv  was  made  to  the  defendant  of 
59  bales  of  the  cotton  grown  on  the  farm,  of  the  value  of 
$2,664.53,  which,  as  well  as  the  preceding  delivery,  were 
applied  to  the  running  account  between  the  parties,  but 
without  any  specific  arrangement  to  that  effect. 

The  defendant  had  no  actual  knowledge  of  the  second 
deed  in  trust,  and  of  the  posterior  lien  it  created  upon  the 
croj)  and  other  i)ersonal  property,  until  after  all  the  cotton 
was  received  by  him. 

On  January  25th,  1883,  the  defendant  rendered  to  the 
mortgagor  an  account  of  their  transactions,  in  which  the 
latter  is  charged  with  the  money  and  supplies,  and  credited 
with  the  proceeds  of  sale  of  the  72  tales  of  cotton,  in  which 
is  shown  an  excess  of  890.30  in  favor  of  the  credits.  The 
account  was  delivered  to  Weathersbee,  then  confined  to  his  bed 
by  sickness,  in  the  presence  of  his  wife,  who  heard  the  con- 
versation that  passed  between  them,  and  thus  knew  how  the 
cotton  had  been  appropriated,  and  she  made  no  objection  to 
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the  account.  But  previous  to  that  day,  she  did  not  know  of 
the  appropriation,  nor  did  she  at  any  time  consent  to  this  dis- 
position of  the  trust  fund,  nor  had  her  trustee  any  information 
of  it,  nor  did  he  assent  to  what  was  done  to  the  prejudice  of 
the  rights  of  the  feme  C€8hd  qui  trust  under  the  deed  to  him. 
The  feme  plaintiff  became  a  free  trader  on  January  26th, 
1883,  and  on  February  6th,  paid  part  of  her  own  store  account 
to  Farrar  &  Pippin,  and  agreed  to  pay  the  residue  of  $259.39. 
The  personal  property,  besides  the  cotton,  was  sold  on  the 
last  day  of  January,  for  the  sum  of  $1,622  95. 

This  is  a  summary  and  condensed  statement  of  the  facts 
found  and  reported  by  the  referee  under  the  order  of  refer- 
ence, as  corrected  and  modified  by  the  Court,  upon  the  hear- 
ing of  the  numerous  exceptions  taken  by  the  defendant 
thereto,  who  appeals  from  the  judgment. 

Mr.  John  Devereux,  Jr.^  for  the  plaintiffs. 
Mr.  George  Howard^  {Mr.  John  L.  Bridgers  also  filed  a  brief,) 
for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  Out  of  these  facts 
arise  the  questions  of  law  which  alone  are  open  for  revision 
on  the  appeal ;  and,  without  considering  them  separately  in 
detail,  we  will  endeavor  to  extract  the  substance,  and  dispose 
of  them  all. 

The  present  action,  begun  on  September  28th,  1883,  by 
Weathersbee,  the  grantor,  and  the  trustee  and  feme  creditor 
secured  in  the  last  deed,  against  Farrar,  the  mortgagee,  has 
for  its  object  the  taking  of  an  account  of  the  administration 
of  the  trust  funds  in  his  hands;  and  the  recovery  of  wliatever 
excess  there  may  be,  after  discharging  the  mortgage  debt 
and  the  expenses  incidental  to  the  execution  of  the  trust. 
To  this  end,  the  reference  was  ordered,  and  uj)on  the  find- 
ings and  rulings,  the  sum  of  $1,097.18  ascertained  to  be  in 
the  hands  of  the  defendant,  after  allowing  all  admitted  and 
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just  charges,  which  belongs  to  and  should  be  paid  over  to  the 
parties  interested  in  the  second  deed. 

I.  The  first  contention  in  the  argument  for  the  appellant 
is,  that  inasmuch  as  the  disallowed  advances  were  essen- 
tial to  the  gathering  and  securing  of  the  crop,  and  without 
which  it  might  have  been  lost,  or  its  quantity  and  value 
greatly  reduced,  this  expense  should  be  provided  for  and 
come  out  of  the  sales,  as  a  paramount  claim.  Such  is  the 
doctrine  in  admiralty,  in  favor  of  those  who  by  personal 
efforts  and  at  great  i)eril,  save  vessels  and  cargoes  exposed  to 
shipwreck  and  the  dangers  of  tlie  sea.  But  it  is  not  a  prin- 
ciple of  the  common  law,  nor  recognized  when  in  conflict 
w'ith  statutory  regulations  in  reference  to  liens. 

As  soon  as  the  trust  fund  satisfies  the  demand  to  which  it 
is  primarily  devoted,  the  surplus  belongs  to  the  second  or 
trust  deed,  and  cannot  be  diverted  to  any  other  use.  The 
right  to  this  appropriation  is  given  by  the  law,  and  is  out- 
side and  independent  of  the  defendant's  know^ledge  of  the 
existence  of  the  deed.  But  it  was  on  the  registry,  accessible 
to  him,  the  very  purpose  of  which  was  to  prevent  the  excuse 
now  made..  It  was  his  own  fault  if,  without  making  any  in- 
quiry, he  chose  to  withdraw^  the  cotton  from  his  ow^n  attach- 
ing trusts,  and  improperly  use  it  in  the  payment  of  an  un- 
secured debt.  This  he  is  not  permitted  to  do,  to  the  detri- 
ment of  the  plaintiffs,  and  the  assumed  necessity  for  the 
expenditure  in  the  preservation  of  the  cotton,  without  the 
concurrence  of  the  feme  plaintiff  and  her  trustee,  cannot  have 
the  effect  of  crowding  out  of  its  place  their  right  to  what 
remains  after  satisfying  the  first  mortgage. 

II.  It  is  next  insisted,  and  this  is  pressed  with  earnestness, 
that  the /em^^  plaintiff  has  acquiesced  in  this  disposition  of 
the  fund,  and  that  it  w^ould  be  a  fraud  in  her  now  to  set  up 
any  opposition  thereto. 

We  do  not  find  in  the  facts  any  support  given  to  the  argu- 
ment.    The  ferae  plaintiff  had  no  information  of  any  arrange- 
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ment  between  the  defendant  and  her  husband,  wherebv  these 
advances  were  to  be  put  in  front  of  her  demands,  and  paid 
from  the  sales  of  the  crop.  Nor  did  her  trustee  know  of  it, 
or  give  an  implied  assent  even,  to  the  misappropriation. 
The  transaction  was  entered  upon  and  consummated  between 
them,  before  either  the  trustee  or  the  feime  plaintiff  were  aware 
of  what  was  going  on.  Her  information  was  obtained,  when 
in  Januarj'  the  account  in  this  form  was  presented  to  her 
husband,  and  it  became  the  subject  of  conversation  at  his 
sick  bed,  and  then  she  was  silent.  No  declaration  or  act 
of  hers  induced  the  making  the  advances,  or  involves 
any  ingredient  of  fraud.  What  was  done  was  simply  be- 
tween her  husband  and  the  defendant,  and  can  have  no 
binding  effect  upon  her. 

The  rule  invoked  in  his  aid  cannot  have  the  same  rigor- 
ous application  to  one  under  coverture  and  incapable  of 
making  a  personal  contract  except  in  special  cases,  as  it 
has  to  such  as  are  under  no  disability. 

In  Towles  v.  Fisher,  77  N.  C,  437,  Rodman,  J.,  after  ex- 
amining the  cases  cited  in  Biglow  on  Estoppel,  says :  '*  They 
all  concur,  that  a  married  woman  who  is  under  a  disability 
to  contract,  cannot  be  estopped  by  anything  in  the  nature 
of  a  contract.  To  estop  a  married  woman  from  alleging  a 
claim  to  land"  (the  case  then  before  the  Court),  "  there  must 
be  some  positive  act  of  fraud,  or  something  done  upon  which 
a  person  dealing  with  her,  or  in  a  manner  affecting  her 
rights,  mi^ht  reasonably  rely,  and  upon  which  he  did  rely,  and 
was  thereby  injured.  No  one  can  reasonably  rely  upon  the 
contract  of  a  married  woman,  or  on  a  representation  of 
her  intentions,  which  at  best  is  in  the  nature  of  a  contract, 
and  by  which  he  must  be  presumed  to  know  that  she  is  not 
legally  bound." 

Unless  the  element  of  fraud  is  present  in  the  declarations 
or  conduct  of  a  woman  under  coverture,  upon  the  faith  of 
which  another  has  acted  to  his  own  injury,  and  which  may 
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reasonably  be  supposed  to  induce  him  to  act,  she  cannot 
lose  any  of  her  just  rights  of  property.  Burns  v.  McGregor,. 
90  N.  C,  225;  Loftin  v.  Orosslmid,  94  N.  C,  76 ;  Boyd  v.  Tur- 
pin,  Ibid.,  137,  and  cases  cited. 

These  views,  we  believe,  cover  the  essential  subject-matter 
of  the  rulings  upon  issues  of  law,  and  leave  little  more  to 
be  said.  The  account  is  adjusted  upon  the  basis  of  requir- 
ing the  defendant  to  pay  over  what  is  left  of  the  proceeds  of 
the  entire  trust  estate,  including  the  cotton  and  other  per- 
sonal articles,  after  discharging  his  mortgage,  towards  the 
debts  due  the  fevie  plaintitf,  deducting,  however,  therefrom 
her  own  personal  indebtedness,  and  this  is  in  our  opinion  a 
proper  settlement  of  the  controversy. 

In  the  rulings  there  is  no  error,  and  the  judgment  is 
affirmed. 

No  error.  Affirmed. 


C.  N.  SIMPSON,  Adm'r,  v.  M.  A.  CURETON. 

Widoiv\s   Year's  Support — Laiv  of  the  Domicile. 

1.  The  widow  of  a  man  who  dies  a  citizen  of  another  State,  is  not  enti- 

tled to  a  year's  support  out  of  the  assets  of  the  decedent  in  this  State* 
and  the  fact  that  she  became  a  citizen  of  this  State  after  her  hus- 
band's death  is  immaterial,  since  her  relations  to  the  estate  and  her 
right  to  share  in  it  are  fixed  at  the  intestate's  death,  and  by  the  law 
of  the  domicile. 

2.  If,  in  such  case,  the  law  of  the  domicile  made  provision  for  the  relief 

of  decedents'  widows,  and  there  are  chattels  in  this  State,  but  not 
enough  property  in  the  State  of  the  domicile  to  satisfy  such  provis- 
ion: It  may  be,  that  sucfi  laws  would  be  given  effect  in  this  State, 
but  this  would  always  be  in  subordination  to  the  rights  of  resident,, 
and  perhaps  of  all,  creditors. 

3.  None  but  parties  and  privies  are  bound  by  a  judgment. 
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4.  Where  the  widow  of  one  who  died  a  non-resident  of  this  State,  ap- 

plied to  a  justice  in  this  State  before  administration  was  granted, 
and  had  her  year's  support  allotted  to  her:  It  was  held,  that  the 
judgment  allotting  it  was  void,  and  that  she  was  liable  for  a  con- 
version in  an  action  against  her  by  the  administrator. 

5.  If  a  widow  dies  before  the  allotment  of  her  year's  support  is  made,  or 

before  the  report  is  confirmed,  her  right, ceases,  and  it  does  not  sur- 
vive either  to  the  children  or  to. her  administrator. 

{Medley  V,  Dinilap,  90  N.  C,  527:  Cox  v.  Broum,  5  Ired.,  194;  Kimball 
V.  Denting,  Ibid.,  418;  Ex  parte  Dunn,  63  N.  C,  137;  cited  and 
approved). 

Civil  action,  tried  before  Avery,  Judge,  at  Spring  Term, 
1886,  of  Union  Superior  Court. 

T.  G.  Cureton,  a  citizen,  and  with  his  family  residing  in 
South  Carolina,  died  in  1882,  intestate,  leaving  an  estate  both 
real  and  personal  in  this  as  well  as  in  that  State.  Soon  after- 
wards, and  before  the  issue  of  letters  of  administration  by  a 
Court  of  North  Carolina,  his  widow  applied  by  petition  to  a 
justice  of  the  peace  to  have  her  year's  allowance  set  apart  out 
of  the  intestate's  personal  property,  which  was  done  by  him 
and  two  other  persons  qualified  to  act  under  §2121  of  The 
Code,  and  she  took  possession  of  the  articles  so  allotted,  and 
applied  them  to  the  maintenance  of  herself  and  tlie  minor 
children,  included  in  the  estimate  of  their  value,  under  the 
directions  of  §2118. 

xVdministration  was  granted  by  the  proper  Court,  in  March, 
1883,  to  the  plaintiff,  who  in  December  of  the  next  year,  in- 
stituted this  suit  to  recover  the  value  of  the  goods,  as  misap- 
plied assets,  needed  in  the  payment  of  debts.  Tlie  defences 
set  up  are : 

1.  That  the  allowance  being  made  in  pursuance  of  the 
forms  of  law,  the  report  made  by  the  commissioners  con- 
firmed, and  judgment  regularly  entered  in  the  Superior 
Court  for  the  deficiency  estimated,  the  money  to  be  paid  out 
of  assets  when  received  by  the  administrator,  the  proceed- 
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ing  can  be  reached  and  set  aside  only  by  a  direct  impeach- 
ing action ;  until  which  the  allowance  must  stand. 

2.  That  as  it  does  not  appear  that  the  non-residence  of  the 
defendant  was  known  to  the  commissioners,  their  action  in 
the  premises  was  regular  and  valid,  and  so  must  remain  un- 
til reversed. 

3.  That  the  creditors  and  plaintiff,  not  having  opposed  the 
allowance,  nor  appealed  from  the  finding  of  the  commission- 
ers, under  §2124  of  The  Code,  are  now  concluded. 

4.  That  the  estimate  for  the  children  is  in  trust  for  their 
support,  and  having  been  thus  used,  no  liability  therefor 
rests  upon  the  defendant. 

The  Court,  by  consent  of  parties,  found  the  facts  as  stated, 
and  thereupon  caused  to  be  entered  the  following  judgment  : 

"  The  Court  finds,  as  a  conclusion  of  law,  that  the  credit- 
ors having  failed  to  object  within  the  time  prescribed  by  law, 
to  the  allowance  made  to  the  defendant  out  of  the  estate  of 
the  intestate,  and  to  proceed  as  prescribed  in  chapter  53  of  The 
Code,  the  administrator  has  no  right  to  recover  by  action  in 
this  Court  the  value  of  the  property  assigned  to  her. 

It  is  further  ordered,  that  the  defendant  go  without  day 
and  recover  of  plaintiff  costs  of  action,  to  be  taxed  by  the 
clerk." 

From  this  judgment  the  plaintiff  appealed. 

Mr.  J,  J.  Vann,  for  the  plaintiff. 

Mr.  D.  A.  Covington,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  In  our  opinion  there 
is  error  in  the  ruling,  and  this  allotment  and  appropria- 
tion of  the  assets  of  the  estate  are  unauthorized  and  void, 
and  afford  no  defence  to  the  action. 

In  Medley  v.  Dxinlap,  90  N.  C,  527,  it  is  declared  that  §2116 
of  The  Code,  does  not "  embrace  widows  of  deceased  husbands, 
citizens  of  other  States,"  and  that  a  subsequent  removal  to 
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this  State  does  not  change  her  relations  towards  the  estate, 
since  they  are  fixed,  and  her  rights  to  share  therein  are 
determined  at  the  intestate's  death,  and  by  the  law  of  his 
domicil.  If  provision  is  made  by  the  law  of  South  Carolina 
for  the  temporary  relief  of  a  decedent's  family,  and  there  is 
no  personal  property,  or  not  sufficient  to  meet  the  require- 
ments, it  may  be,  that  such  laws  would  be  given  effect 
upon  the  principle  of  comity,  as  in  the  distribution  among 
those  entitled  under  such  laws,  but  this  would  always  be  in 
subordination  to  the  demand  of  our  own  resident  creditors, 
if  not  of  all  creditors. 

To  the  pursuit  of  the  property  thus  wrongfully  converted, 
no  legal  impediment  is  interposed,  inasmuch  as  the  plaintiff 
was  no  pai-ty  to  it,  and  no  administration  had  been  then 
taken  out  to  entitle  him  to  make  resistance  to  the  allowance. 
The  principle  is  too  well  settled  to  need  a  sustaining  refer- 
ence, that  none  but  parties  and  privies  are  bound  by  any 
judicial  action.  The  section  referred  to,  entitled  the  repre- 
sentative, or  any  creditor,  legatee,  or  distributee,  to  inter- 
vene and  resist  the  finding  of  the  commissioners,  which 
though  ex  parte,  would  otherwise  determine  the  amount  of 
the  allowance,  and  justify  its  recognition  and  payment,  but 
this  cannot  extend  to  a  claim  unfounded  in  toto,  and  wholly 
without  warrant  in  law.  If  the  petition  represented  the 
case  tnily,  the  proceeding  would  show  its  nullity  upon  its 
face,  and  if  suppressed,  and  the  facts  necessary  to  give  valid- 
ity to  the  demand  not  inquired  into,  the  same  result  must 
follow  when  they  are  now  developed.  Can  the  administra- 
tor be  charged  as  with  a  devasimitf — and  this  when  the 
appeal  must  be  taken  "  within  ten  days  from  the  assign- 
ment," and  no  appointment  was  made  until  three  months 
thereafter?  This  section  has  reference  to  a  proceeding  in- 
stituted by  a  resident  widow,  who  is  entitled  under  our  laws, 
who,  on  application  to  "  a  justice  of  the  peace  of  the  town- 
ship in  which  the  deceased  resided,  or  some  adjoining  town- 
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ship,"  undertakes  to  act,  and  has  the  necessary  jurisdiction 
to  act  in  the  case.  Here,  there  is  not  onlv  a  non-resident 
having  no  right  to  allowance,  but  a  total  want  of  jurisdic- 
tion, as  much  so  as  if  exercised  in  a  distant  county,  where 
no  notice  can  be  implied  of  an  action  for  which  the  law 
gives  no  warrant. 

Nor  is  there  any  force  in  the  suggestion  of  a  trust  in 
respect  to  part  of  the  allowance,  and  if  there  was,  we  do 
not  see  how  it  can  protect  the  defendant  from  the  wrongful 
conversion.  But  the  allowance,  when  proper,  is  personal, 
the  amount  due  her  lacing  estimated  by  the  numbers  that 
constitute  her  family  of  limited  age,  but  it  is  nevertheless 
her  own  property,  and  to  be  used  at  her  pleasure.  So  if  the 
widow  dies  l)efore  tlie  allotment  is  made,  her  right  ceases, 
and  neither  her  administrator  nor  her  children  succeed  to  it. 
Cox  V.  BroicUy  5  Ired.,  194 ;  Kimball  v.  Deming^  Ibid.,  418. 
Nor  if  she  die  after  allotment  and  before  confirmation, 
does  the  right  survive.     Dunn  Ex  parte,  63  N.  C,  137. 

There  is  error,  and  there  must  be  an  inquiry  of  dam- 
ages, unless  the  parties  consent  to  the  valuation  of  the  com- 
missioners, in  which  event  final  judgment  will  be  entered 
upon  the  findings.  Otherwise  such  in(^uiry  must  be  made, 
and  to  this  end  let  this  be  certified. 

Error.  Reversed. 


J.  W.  WADSWORTH  v.  W.  S.  STEWART. 
rimdiuij — Proviso . 

1.  Where  a  statute  giving  a  right  of  action  contains  a  j>rof/so,  the  plain- 
tiff need  not  negative  it,  but  if  the  case  falls  within  the  proviso  the 
defendant  must  set  it  up  in  the  answer. 


r 
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2.  So,  in  an  action  for  failing  to  keep  a  sufficient  bridge  over  a  canal 
cut  across  a  public  road,  brought  under  ^2036  of  The  Code,  the 
plaintiff  need  not  allege  that  the  road  was  laid  off  before  the  mill 
was  erected,  in  order  to  negative  the  proviso  in  that  statute. 

{Railroad  Co.  v.  Robeson,  5  Ired.,  391:  Gorman  v.  Bellamy,  82  N.  C, 
496;  Mvlholland  v.  Brownrigg,  2  Hawks,  349;  cited  and  approved). 

This  was  a  civil  action,  tried  on  complaint  and  demur- 
rer, before  Graves,  Judge,  at  August  Term,  1886,  of  Meck- 
lenburg Superior  Court. 

The  plaintiff  alleged,  in  substance,  that  there  was,  and 
had  been  for  fifty  years  or  more,  a  public  highway,  used 
and  worked  as  such  by  the  county  authorities  of  Mecklen- 
burg county,  between  the  city  of  Charlotte  and  RozzeVs 
Ferry,  on  the  Catawba  river,  leading  to  the  town  of  Lin- 
colnton. 

That  on  the  17th  day  of  July,  1885,  and  for  many  years 
prior  to  that  day,  the  defendant,  and  those  under  whom  he 
claims,  were  the  ow^ners  in  fee  of  a  tract  of  land  in  Meck- 
lenburg county,  on  both  sides  of  said  public  road,  and  lying 
on  both  sides  of  a  creek,  known  as  Asbury^s  Creek,  where 
the  said  public  road  crosses  the  same. 

That  on  said  stream  and  land,  a  few  hundred  feet  north 
of  said  public  road,  there  was  and  had  been  for  many  years, 
a  grist-mill,  owned  by  the  defendant  and  those  under  whom 
he  claimed,  and  there  was  a  dam  just  above  said  mill  on 
said  land,  to  provide  water  to  run  the  mill. 

That  there  was  and  had  been  for  many  years,  a  saw-mill 
about  fifty  yards  south  of  the  said  public  road,  and  a  canal 
or  race  had  been  cut  by  the  defendant  or  those  under  whom 
he  claimed,  of  the  depth  of  six  or  eight  feet  and  about  ten 
feet  wide,  across  said  public  road,  on  the  land  of  the  defend- 
ant, for  the  purpose  of  carrying  the  water  to  the  saw-mill, 
and  there  was  a  wooden  bridge  over  the  canal  or  race,  over 
which  the  public  passed  on  said  highway. 
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That  the  defendant,  about  fifteen  or  twenty  years  prior  to 
the  17th  of  July,  1885,  removed  the  grist-mill  from  the 
north  side  of  the  road  to  the  south  side  thereof,  at  or  near 
the  place  where  the  saw-mill  had  formerly  stood,  and  used 
the  canal  or  race  to  convey  water  to  the  mill,  and  it  had 
been  so  used  and  operated  by  the  defendant  for  fifteen  or 
twenty  years. 

That  it  was  the  duty  of  said  defendant,  as  the  owner  of 
said  land  and  water-mill,  in  accordance  with  the  provisions  of 
§2036  of  The  Codey  to  erect,  construct,  and  maintain,  such 
necessary  and  lawful  bridges  over  said  canal  on  said  high- 
way, for  the  use  of  the  public,  so  long  as  the  same  might  be 
needed  by  reason  of  the  continuance  of  the  mill. 

That  defendant,  in  disregard  of  said  duty  and  obligation, 
failed  and  neglected  to  erect  such  a  lawful  and  necessary 
bridge  across  the  canal  as  was  re(iuired  by  the  statute,  but 
so  constructed  the  bridge,  that  it  was  not  of  the  necessary 
width  for  vehicles  to  pass  over,  it  being  only  about  ten  feet 
wide,  and  was  wholly  without  railing  or  other  protection  at 
the  sides  thereof  to  prevent  passengers  or  vehicles  with  horses 
from  falling  into  said  canal,  and  by  reason  of  the  narrow- 
ness of  said  bridge,  and  the  want  of  railing  thereto,  the 
same  was  highly  dangerous  to  persons  and  animals  cross- 
ing it. 

That  in  consequence  of  the  failure  of  the  defendant  to 
perform  the  duties  and  obligations  resting  upon  him  as 
aforesaid,  and  his  failure  to  construct  and  maintain  such  a 
lawful  and  necessary  bridge  over  said  canal  on  the  public 
highway,  and  to  provide  proper  railing  or  protection  at  the 
sides  thereof  as  herein  before  alleged,  the  plaintiff's  servant, 
while  lawfully  traveling  on  said  highway,  with  a  carriage 
and  four  horses  of  plaintiff,  in  the  niglit  time,  on  the  17th 
day  of  July,  1885,  without  fault  on  the  part  of  said  servant 
in  passing  over  said  bridge,  had  the  two  lead  horses  of 
plaintiff  precipitated  into  the  canal,  one  of  them  drowned  and 
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the  other  80  fatally  injured  that  it  died  shortly  thereafter; 
the  harness  cut  to  pieces  in  the  attempt  to  rescue  said  horses, 
and  suffered  other  injuries  to  the  damage  of  plaintiff  five 
hundred  dollars. 

There  was  a  second  cause  of  action,  charging  the  defend- 
ant with  failure  and  neglect  to  keep  the  bridge  in  good  re- 
pair for  many  months  prior  to  the  17th  of  July,  1885,  and 
with  failure  to  erect  railings  or  other  protection  to  prevent 
horses  and  vehicles  from  falling  into  the  canal,  and  in  not 
removing  from  the  bridge  objects  calculated  to  frighten 
horses  in  passing  over  the  same;  and  also  with  having 
failed  to  make  the  bridge  of  sufficient  width,  by  reason 
whereof  it  became  dangerous  to  the  public,  and  in  conse- 
quence of  which  the  damage  herein  before  stated  was  sus- 
tained, &c. 

The  defendant  demurred  to  both  causes  of  action,  the 
ground  of  demurrer  to  each  being  the  same,  to-wit: 

"  1.  That  said  alleged  cause  of  action  does  not  state  facts 
suflScientto  constitute  a  cause  of  action,  in  that  the  complaint 
does  not  state  that  the  mill  set  forth  in  the  complaint  was 
erected,  or  the  canal  or  race  was  cut,  before  the  laying  off 
of  the  public  highway  therein  specified. 

"2.  Or  that  said  road  was  not  laid  off  by  the  request  of  the 
owner  of  the  mill  of  this  defendant  or  any  other  previous 
owner  thereof" 

His  Honor  gave  judgment  overruling  the  demurrer,  and 
allowing  the  defendant  to  answer. 

From  this  judgment  the  defendant  appealed. 

Mr,  John  Devereuz,  Jr,,  for  the  plaintiff. 
Messrs.  W.  H,  Bailey  and  Heriot  Clarkson,  tiled  a  brief  for  the 
defendant. 

Davis,  J.,  (after  stating  the  facts).  The  section  of  The  Code 
[2036,]  under  which  this  action  is  brought,  is  as  follows: 
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"  It  shall  be  the  duty  of  every  owner  of  a  water-mill  wTiich 
is  situate  on  any  public  road,  and  also  of  everj'  person  who, 
for  the  purpose  of  draining  his  lands,  or  for  any  other  purpose, 
shall  construct  any  ditch,  drain  or  canal  across  a  public  road, 
respectively,  to  keep  at  his  own  expense  in  good  and  suffi- 
cient repair,  all  bridges  that  are  or  may  be  erected  or  attached 
to  his  mill-dam,  immediately  over  which  a  public  road  may 
run ;  and  also  to  erect  and  keep  in  repair  all  necessary  bridges 
over  such  ditch,  drain  or  canal  on  the  highway,  so  long  as 
they  may  be  needed  by  reason  of  the  continuance  of  said 
mill  or  mill-dam,  ditch,  drain  or  canal:  Provided,  That  noth- 
ing het^ein  shall  he  construed  to  extend  to  any  mill  which  wees 
erected  before  tJie  laying  off  such  road,  unless  the  road  was  laid  off 
by  the  request  of  the  ounicr  of  the  mill."         *         *         *         * 

The  demurrer  is  based  upon  the  ground  that  the  complaint 
fails  to  allege  that  the  mill  set  forth  therein  was  erected,  or 
that  the  canal  or  race  was  cut,  before  the  laying  off  of  the 
road,  or  if  before,  that  the  road  was  laid  off  by  the  request 
of  the  owner  of  the  mill,  and  admitting  all  the  other  facts  to 
be  true,  as  stated  in  the  complaint,  the  plaintiff  is  not  entitled 
to  recover,  because  of  this  failure. 

It  clearly  appears  from  the  allegations  in  the  complaint,  if 
true,  that  the  highway  existed  before  the  canal  or  race  was 
cut,  for  it  alleges  that  the  canal  or  race  "  was  cut  across  said 
public  road." 

But  it  is  insisted  that  the  j)roviso  in  the  statute  must  be  set 
out  in  the  complaint  and  negatived  before  a.  pHma  facie  CRse 
can  be  made  out  against  the  defendant.  In  the  case  of  the 
Railroad  Company  v.  Robeson,  5  Ired.,  391,  relied  on  by  the 
defendant,  it  is  said  that  "  a  j)raviso  is  properly  the  statement 
of  something  extrinsic  of  the  subject-matter  of  the  contract, 
which  shall  go  in  discharge  of  the  contract,  and,  if  it  is  a 
covenant,  by  way  of  defeasance.  ***** 
A  proviso  need  not  be  stated  in.  the  declaration,  for  this,  says 
Mr.  Chitty,  ought  to  come  from  the  other  side."     In  tlie  same 
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case,  Judge  Nash,  quoting  the  opinion  of  Ashurst,  Justice,  in 
a  case  cited,  says,  in  speaking  of  a  proviso  :  **  This,  therefore, 
being  a  circumstance,  the  omission  of  which  was  to  defeat  the 
plaintiff's  right  of  action,  once  vested,  whether  called  by  the 
name  of  a  'proviso,  by  way  of  defeasance,  or  a  condition  sub- 
sequent, it  must  in  its  nature  be  a  matter  of  defence,  and 
ought  to  be  shown  by  the  defendants ;"  and  Gorman  v.  Bel- 
lamyy  82  N.  C,  496,  is  to  the  same  effect.  The  duty  of  the 
defendant  in  regard  to  the  bridge  is  clearly  stated,  and  the 
breach  is  clearly  stated.  The  complaint  complies  fully  with 
the  requisites  of  The  Code,  §238.  If  the  mill  was  erected  be- 
fore the  laying  off  of  the  road,  and  the  road  was  not  laid  off 
by  the  request  of  the  owner,  the  defendant  may  avail  him- 
self of  the  benefits  of  the  proviso  by  answer,  and  this  will 
raise  an  issue  of  fact,  to  be  submitted  to  the  jury,  and  passed 
upon  by  them.  It  is  a  matter  of  defence,  which,  under  the 
old  practice,  it  was  not  necessary  to  set  out  in  the  declaration, 
and  which  now  need  not  be  set  out  in  the  complaint.  MvU- 
hoUand  v.  Brotmirigg,  2  Hawks,  349. 

There  is  no  error.     Let  this  be  certified. 

No  error.  Affirmed. 


JOS.  THAMES  et  als.  v.  HENRY  JONES  et  als. 

Action  to  Recover  Land — Demunrr — Parties — Tenants  in 

Common. 

1.  Where  the  complaint  in  an  action  against  several  defendants  to  recover 
land,  described  the  loeiis  in  quo  as  several  tracts  adjoining  each 
other  and  situated  in  the  counties  of  Cumberland  and  Bladen,  of 
which  the  defendants  are  in  possession  and  wrongfully  withhold 
from  the  plaintiffs;  It  icas  held,  that  under  this  allegation,  the  Su- 
perior Court  of  Cumberland  had  jurisdiction. 


^ 
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2.  Where  the  parties  in  interest  are  very  numerous,  and  it  is  impracti* 

cable  to  bring  them  all  before  the  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all,  but  how  far  those  not  actually  before 
the  Court  may  be  affected  by  the  judgment,  is  left  open. 

3.  One  tenant  in  common  may  sue  without  joining  his  co-tenants  for 

the  recovery  of  the  possession  of  the  common  property. 

4.  The  statement  in  a  complaint  of  redundant  matter,  or  of  evidential 

facts,  is  no  ground  for  demurrer. 

5.  So,  where  in  an  action  to  recover  land ,  the  plaintiff  sets  out  his  claim  of 

title,  the  allegations  in  this  respect  cannot  render  the  complaint  de- 
murrable on  the  ground  that  it  joins  several  distinct  causes  of 
action. 

6.  Where  in  an  action  to  recover  several  tracts  of  land*  in  the  separate 

possession  of  several  defendants,  the  complaint  does  not  allege  of 
which  tract  each  defendant  is  in  possession;  It  was  heldy  that  it  con- 
stituted no  ground  for  demurrer. 

(Bronson  v.  The  Insurance  Co.^  85  N.  C,  414:  Young  v.  Greenlee,  90  N. 
C,  319:  Best  v.  Clyde,  86  N.  C,  4;  cited  and  approved). 

This  was  an  action  to  recover  land,  brought  by  Joseph 
Thames  and  twenty  others  against  Henry  Jones  and  eigh- 
teen others,  tried,  on  demurrer,  before  Avery y  Judge^  at  Spring 
Term,  1885,  of  Cumberland  Superior  Court. 

The  complaint  alleges  that  the  plaintiffs  are  owners  in  fee 
simple  and  entitled  to  the  possession  of  certain  tracts  of  land, 
described  in  the  first  allegation  of  the  complaint  as  adjoin- 
ing each  other,  and  situated  on  the  east  side  of  the  North- 
w^est  branch  of  the  Cape  Fear  river,  and  in  the  counties  of 
Bladen  and  Cumberland. 

The  boundaries  of  the  several  tracts,  sixteen  in  number, 
are  separately  set  out  at  length.  The  1st,  known  as  the 
Daniel  Bean  tract,  containing  400  acres;  2d,  the  John  Bean 
tract,  containing  250  acres;  3d,  part  of  the  Smith  tract,  con- 
taining 240  acres ;  4th,  the  tract  patented  by  Joseph  Thames, 
November  14th,  1809,  containing  41  acres;  5th,  four  tracts 
containing  in  the  aggregate  291  acres;  6th,  one  tract  of  50 
acres,  and  also  one  of  170  acres;  7th,  a  tract  of  154  acres; 


FEBRUARY  TERM,  1887.  125 


Thames  v.  Jones. 


8th,  a  tract  of  181  acres;  9th,  a  tract  of  29  acres;  10th,  a 
tract  of  100  acres;  11th,  one  half  of  a  tract  of  262  acres; 
12th,  a  tract  of  200  acres;  13th,  a  tract  of  300  acres;  14th, 
one  half  of  a  tract  of  640  acres ;  loth,  one  half  of  a  tract  of 
300  acres;  16th,  one  half  of  a  tract  of  250  acres. 

That  the  defendants  claim  title  to  said  lands  either  directly 
or  by  mesne  conveyances  from  John  T.  Gilmore,  who  con- 
veyed said  lands  to  Stephen  HoUingsworth,  by  deed  dated 
the  5th  day  of  November,  1836,  duly  recorded  in  the  regis- 
ist^rs  office  of  Cumberland  county,  on  the  27th  day  of  Jan- 
uary, 1848,  in  Book  W,  No.  2,  page  245. 

That  said  John  T.  Gilmore,  by  the  last  will  and  testament 
of  Joseph  Thames,  (under  whom  said  Gilmore  claimed  and 
held  the  lands),  only  had  a  life  estate  in  said  lands. 

That  said  John  T.  Gilmore  died  before  the  commence- 
ment of  this  action,  viz.,  about  the  year  1863  or  1864,  and 
thereupon  his  estate  and  that  of  those  claiming  under  him 
expired. 

That  the  plaintiffs  and  those  under  whom  they  claim,  are 
entitled,  under  the  will  of  said  Joseph  Thames,  to  the  estate 
in  remainder  in  all  of  the  aforesaid  lands,  after  the  expira- 
tion of  the  aforesaid  life  estate  of  the  said  John  T.  Gilmore. 

That  the  said  John  T.  Gilmore  died  after  he  had  arrived  at 
the  age  of  twenty-one  years  without  children  begotten  in 
wedlock. 

That  the  defendants  are  unlawfully  in  the  possession  of 
the  aforesaid  lands,  and  wrongfully  withhold  the  possession 
thereof  from  the  plaintiffs. 

The  plaintiffs  demand  judgment: 

I.  That  under  the  will  of  said  Joseph  Thames,  they  are 
entitled  to  an  estate  in  fee  simple  in  all  of  the  aforesaid  lands, 
in  remainder,  after  the  death  of  John  T.  Gilmore,  the  life 
tenant. 

II.  For  the  possession  of  said  lands. 
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III.  For  the  rents  and  profits  of  said  lands  for  the  three 
years  next  immediately  preceding  the  commencement  of  this 
action. 

IV.  For  five  thousand  dollars  damages  for  the  withholding 
of  the  poasession  thereof. 

The  defendants*  demurrer  to  the  complaint  is  on  the  follow- 
ing grounds : 

I.  That,  as  appears  by  the  complaint,  the  Court  had  no 
jurisdiction  of  the  subject  of  action,  because  a  part  of  the 
lands  described  in  the  complaint  is  said  to  be  in  the  county 
of  Bladen,  and  it  is  not  stated  in  said  complaint  which  tracts 
of  said  land  lie  in  the  county  of  Bladen,  and  which  in  the 
county  of  Cumberland. 

II.  That,  as  appears  by  the  complaint,  there  is  a  defect  of 
parties  plaintiff,  the  plaintiffs  named  in  said  complaint  suing 
in  behalf  of  all  other  heirs  of  David  Thames,  and  others, 
without  giving  any  reasons  why  tlie  said  heirs  should  not  be 
named  in  the  complaint. 

III.  That  it  ai)pears  by  the  complaint,  that  several  causes 
of  action  have  been  united  against  these  defendatits. 

IV.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  in  this,  that  it  does  not  state  which 
tracts  are  in  possession  of  each  defendant. 

At  the  May  Term,  1884,  the  following  order  was  made  by 
Philips,  Judge,  to  which  the  defendants  excepted: 

"  This  cause  coming  on  to  be  considered  at  this  Term,  and 
it  appearing  to  the  satisfaction  of  the  Court,  upon  statements 
of  counsel  and  inspection  of  the  record  in  this  action: 

I.  That  this  action  involves  questions  of  a  common  or  gen- 
eral interest  of  many  persons. 

II.  That  the  parties,  both  plaintiff  and  defendant,  who 
have  an  interest  in  this  action,  are  very  numerous;  that  some 
of  them  have  died  since  the  commencement  of  this  action ; 
that  this  action  has  been  pending  in  this  Court  since  the  30th 
day  of  December,  1876,  and  that  it  is  impracticable  to  bring 
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all  the  parties,  either  plaintiff  or  defendant,  before  the 
Court: 

To  the  end,  therefore,  that  there  may  be  a  more  speedy 
determination  of  this  cause  on  its  merits,  it  is  now  ordered 
by  the  Court  that  those  persons  named  as  the  plaintiffs  in 
the  summons  and  complaint  who  are  still  living,  or  the  last 
survivors  of  them  be,  and  they  are  hereby  permitted  by  the 
Court,  to  prosecute  this  action  to  a  final  determination  for 
and  in  behalf  of  themselves  and  all  other  persons  interested 
herein  as  plaintiffs.  And  it  is  further  ordered  by  the  Court, 
that  those  named  in  the  summons  and  complaint,  who  are 
parties  defendant  to  this  action,  and  who  have  been  brought 
into  Court  as  parties  defendant  by  service  of  process  hereto- 
fore, who  are  still  living,  or  the  last  survivors  of  them,  be, 
and  they  are  hereby  permitted,  to  defend  this  action  for  the 
benefit  of  themselves  and  all  other  persons  having  or  claim- 
ing to  have  "  an  interest  in  the  controversj'-  involved  in  this 
action  adverse  to  the  plaintiff." 

At  the  Spring  Term,  1885,  Avery,  Judge,  gave  judgment 
sustaining  the  demurrer,  and  from  this  judgment  the  plain- 
tiffs appealed. 

Mr.  John  W,  Hinsdale,  for  the  plaintiffs. 
Mr.  E.  R.  StampSj  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  The  demurrer  can- 
not be  sustained  upon  any  one  of  the  grounds  stated.  Ac- 
tions for  the  recovery  of  real  property  must  be  brought  in 
the  county  in  which  the  subject  of  the  action,  or  some  part 
thereof,  is  situated.  It  may  be,  that  some  of  the  tracts  are 
wholly  in  the  county  of  Bladen,  and  are  in  the  separate 
possession  of  some  of  the  defendants,  but  the  complaint 
alleges  broadly,  that  the  defendants  are  in  possession  and 
wrongfully  withhold  the  said  land,  and  it  is  sufficient  to 
give  jurisdiction   to   the   Superior   Court   of   Cumberland 
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county,  and  this  disposes  of  the  first  alleged  ground  of  de- 
murrer. 

Where  the  parties,  as  manifestly  appears  in  this  case, 
"may  be  very  numerous,  and  it  may  be  impracticable  to 
bring  them  all  before  the  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  the  whole."  The  Code.  §185;  Bron- 
soil  V.  Iiimirance  Company,  85  N.  C,  414.  It  was  clearly 
within  the  power  of  the  Court  to  make  the  order  permitting 
the  persons  named  as  plaintiffs  to  sue  for  all,  and  the  per- 
sons named  as  defendants,  to  defend  for  all.  As  to  how  far 
the  judgment  may  affect  persons  made  parties  under  this 
order,  we  express  no  opinion.  But  independent  of  this,  any 
one  or  more  of  several  tenants  in  common  mav  sue  for  the 
recovery  of  the  possession  of  land  wrongfully  withheld. 
Young  v.  Greenleey  90  N.  C,  3119,  and  the  cases  there  cited. 
This  disposes  of  the  second  ground  of  demurrer. 

Upon  an  examination  of  the  complaint,  we  are  unable  to 
discover  the  misjoinder  of  several  causes  of  action,  made 
the  third  ground  of  demurrer.  It  is  true,  that  the  plaintiffs 
allege  title  under  the  will  of  Joseph  Thames,  an'd  that  the 
defendants  claim  under  convevance  from  John  T.  Gilmore, 
but  these  are  unnecessarv  statements  of  the  chain  of  title 
relied  on  by  the  plaintiffs  and  defendants  respectively,  and 
are  not  alleged  as  causes  of  action.  They  are  unnecessary, 
and  might  well  have  been  omitted  or  stricken  out,  but  they 
furnish  no  ground  for  demurrer.  Best  v.  Clyde,  86  N.  C,  4. 
And  this  disposes  of  the  third  ground  of  demurrer. 

The  fourth  ground  of  demurrer  cannot  be  sustained. 
The  complaint  does  state  ground  sufficient  to  constitute  a 
cause  of  action,  and  the  objection  that  the  complaint  does 
not  state  which  tracts  are  in  possession  of  each  defendant, 
cannot  be  taken  by  demurrer.  The  complaint  alleges 
broadly,  "  that  the  defendants  are  unlawfully  in  the  posses- 
sion of  the  aforesaid  lands,  and  wrongfully  withhold  the 
possession  thereof  from  the  plaintiffs,"  and  if  any  of  the 
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defendants  are  not  in  possession  of  all,  they  can  disclaim  as 
to  the  part  not  claimed. 

There  was  error.  Let  this  be  certified,  and  the  case  re- 
manded, to  be  proceeded  with  according  to  law. 

Error.  Reversed. 


J.  P.  ARRINGTON  et  al.,  Ex'trs,  v.  A.  W.  ROWLAND,  Exti*. 

Principal  and  Surety — Statute  of  Limitation — Trusts, 

1.  Where  a  surety  pays  money  for  the  principal  debtor,  in  the  absence  of 

a  covenant  to  repay,  it  is  a  debt  due  by  simple  contract,  and  is  bar- 
red in  three  years. 

2.  Although  a  debt  secured  by  a  deed  of  trust  or  a  mortgage  may  be 

barred,  yet  if  the  deed  of  trust  or  mortgage  is  not  barred,  a  Court 
of  Equity  will  enforce  it,  without  regard  to  the  fact  that  the  debt  is 
barred. 

3.  Where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  save 

him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  surety- 
ship, although  the  amount  is  unascertained  at  the  time  the  mortgage 
is  given,  it  becomes  a  debt  due  by  covenant,  and  is  not  barred  by  the 
lapse  of  three  years  from  the  time  the  surety  pays  the  money. 

{Capehart  v.  Dettrick,  91  N.  C,  844;  cited  and  approved). 

Civil  action,  tried  before  Shepherd,  Judge,  at  Fall  Term, 
1886,  of  Nash  Superior  Court. 

The  plaintiffs  are  the  executors  of  the  will  of  A.  H.  Ar- 
rington,  who  died  in  1872,  and  to  whom  and  for  whose 
benefit  the  deed  below  set  forth  was  executed. 

The  defendant  is  the  executor  of  the  will  of  W.  H.  Row- 
land, who  died  in  January,  1886,  and  who  was  the  maker  of 
the  deed  referred  to  above. 

The  plaintiffs  bring  this  action  to  recover  $4,642.92,  with 
interest  thereon  (less  $130  paid  February  18th,  1877,)  from 


128  IN  THE  SUPREME  COURT. 


Arrington  v.  Rowland. 


November  1st,  1873,  which  they  were  compelled  to  pay  as 
executors  of  their  testator  on  account  of  the  suretyship  of 
their  testator  mentioned  and  provided  for  in  the  same  deed 
below  set  forth,  and  they  allege  that  the  money  so  paid  by 
them  is  embraced  .by  and  constitutes  part  of  the  indebted- 
ness provided  for  and  secured  by  the  same. 

The  defendant  in  his  answer,  pleads  that  the  alleged  cause 
of  action  did  not  accrue  within  three  vears  next  before  the 
bringing  of  this  action,  and  the  same  is  therefore  barred  by 
the  statute  of  limitation. 

The  following  is  a  copy  of  the  deed  above  referred  to,  al- 
leged in  the  complaint  and  relied  upon  by  the  plaintiffs: 

"  This  indenture,  made  this  25th  of  June,  1872,  between 
\V.  H.  Rowland  of  the  one  part,  and  A.  H.  Arrington  of  the 
other  part,  both  of  the  county  of  Nash  and  State  of  North 
Carolina,  witnesscth,  that,  whereas,  the  said  W.  H.  Rowland^ 
with  Willis  F.  Rowland,  did  qualify  as  administrators  on  the 
estate  of  Elijah  B.  Hilliard,  at  August  Term  of  Nash  County 
Court,  in  the  year  18()2,  and  entered  into  bond  as  adminis- 
trators aforesaid,  in  the  sum  of  one  hundred  and  fiftv  thou- 
sand  dollars,  or  some  other  large  amount,  with  said  A.  H. 
Arrington,  II.  (1.  Williams  and  L.  M.  Conyers  as  sureties  on 
said  bond ;  and  whereas,  there  is  a  suit  i)ending  in  the  Su- 
preme Court  of  North  Carolina,  between  the  heirs  of  the  said 
E.  B.  Hilliard,  deceased,  as  plaintiffs,  and  said  W.  II.  Rowland 
and  Willis  F.  Rowland  as  administrators  aforesaid,  defend- 
ants, the  final  decision  of  which  suit  is  involved  in  uncertaintv; 
and  whereas,  the  result  of  said  suit  mav  involve  the  said  A. 
II.  Arrington  and  other  said  sureties,  and  cause  them  to  be 
liable  to  pay  and  sustain  loss  on  account  of  said  suretyship; 
and  whereas,  the  said  W.  H.  Rowland  is  anxiouslv  and  hon- 
estly  desirous  to  hold  the  said  A.  II.  Arrington  and  other 
said  sureties  harmless  on  account  of  anv  loss  from  said  sure- 
tysliip,  he,  the  said  W.  H.  Rowland,  agrees  to  advance  and 
pay  over  all  the  funds  and  assets  of  every  kind  belonging  to 
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s&id  estate  that  may  be  on  hand,  to  meet  any  amount  the 
Court  may  decide  is  due  the  said  estate,  and  the  said  W.  H. 
Rowland  agrees  to  pay  all  the  funds  he  may  have  of  his  own^ 
to  meet  said  decision  or  judgment  of  the  Court,  if  necessary 
to  pay  the  amount,  and  after  the  said  W.  H.  Rowland  shall 
have  paid  over  to  the  said  estate  all  the  available  assets 
belonging  to  said  estate,  and  all  the  money  he  may  have  of  his 
own,  then,  if  there  shall  still  be  a  balance  due  the  estate,  the 
said  A.  H.  Arrington  agrees  to  advance  for  the  said  W. 
H.Rowland, the  said  balance,  on  the  following  terms,  and 
for  the  purpose  of  securing  the  said  A.  H.  Arrington  for  any 
amount  he  may  advance  as  above,  on  account  of  said  securi- 
tyship  and  for  the  said  W.  H.  Rowland,  with  interest,  and 
to  hold  him,  the  said  A.  H.  Arrington,  and  the  other  said 
securities  harmless,  as  said  W.  H.  Rowland  is  honestly  de- 
sirous of  doing,  the  said  W.  H.  Rowland,  for  and  in  consid- 
eration of  one  dollar,  to  him  in  hand  paid,  has  this  day 
bargained,  sold  and  delivered  unto  the  said  A.  H.  Arrington, 
his  heirs  and  assigns,  a  certain  tract  or  parcel  of  land  in  said 
county  of  Nash  and  State  of  North  Carolina,  being  the  land 
upon  which  said  W.  H.  Rowland  now  lives,  adjoining  the 
lands  of  James  Tucker,  Dr.  R.  H.  Marriott,  Rhoda  Archibald 
and  Crawford  Ricks,  and  on  the  north  bounded  by  Beaver 
Dam  Swamp,  containing  five  hundred  and  seventy-one  acres ; 
to  have  and  to  hold  the  same,  witli  all  the  privileges  and 
appurtenances  thereunto  belonging,  unto  him,  the  said  A.  H. 
Arrington,  his  heirs  and  assigns  forovTr. 

"In  trust,  nevertheless,  and  upon  the  following  condition, 
that  the  said  \V.  H.  Rowland  is  to  remain  on  the  premises 
and  in  possession  of  said  land,  and  to  manage  and  carry  on 
the  farming  operations  according  to  his  own  judgment,  and 
whatever  amount  the  said  W.  H.  Rowland  can  s{)are  after 
paying  expenses  of  the  farm  and  improvements  on  the  same, 
he,  the  said  W.  H.  Rowland,  agrees  to  pay  over  to  the  said 
A.  H.  Arrington,  or  his  representative,  until  the  amount  and 
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interest  the  said  A.  H.  Arrington  may  advance  for  said  W. 
H.  Rowland  shall  be  paid. 

"And  if  the  amount  and  interest  that  the  said  Arrington 
may  have  to  advance  for  said  W.  H.  Rowland,  on  account 
of  said  suretyship,  shall  not  be  paid  to  said  Arrington  or  his 
representative,  before  the  death  of  said  W.  H.  Rowland,  the 
said  A.  H.  Arrington,  his  executors  and  administrators,  shall 
sell  the  said  land,  after  giving  due  public  notice,  to  the  high- 
est bidder  on  a  credit  of  twelve  months,  retaining  title  until 
purchase  money  is  paid,  and  the  proceeds  of  said  sale  shall 
be  applied  to  the  payment  of  whatever  amount  may  be  due 
the  said  A.  H.  Arrington,  and  if  there  should  be  any  surplus, 
the  same  shall  belong  to  the  estate  of  the  said  W.  H.  Row- 
land. Whenever  the  said  W.  H.  Rowland  shall  payoff  and 
satisfy  any  advances  by,  or  loss  to,  the  said  A.  H.  Arrington, 
or  other  said  securities,  this  deed  and  conveyance  shall  be 
null  and  void ;  otherwise  to  remain  in  full  force  and  effect  as 
above  written.'* 

The  Court  ruled  that  the  action  was  barred,  and  the 
plaintiffs  appealed. 

Mr.  C.  M.  Bxisbee,  {Messrs.  Benj.  Bium  and  Jacob  Battle  also 
filed  a  brief,)  for  the  plaintiffs. 
No  counsel  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  The  very  purpose 
of  the  deed  of  trust  was  to  recognize  and  secure  an  antici- 
pated indebtedness  of  the  testator  of  the  defendants  to  the 
testator  of  the  ])laintiffs,  and  others,  his  co-sureties  of  the  tes- 
tator of  the  defendant,  that  might  arise  out  of  the  surety- 
ship distinctly  mentioned  and  described. 

The  defendants'  testator  covenanted,  certainly  in  effect, 
and  stipulated  in  the  deed,  to  pay  the  testator  of  the  plain- 
tiffs the  sum  of  money,  whatever  it  might  turn  out  to  be, 
he  might  have  to  pay  or  advance  for  him,  as  contemplated 
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by  the  deed,  and  this  as  certainly  and  effectively  as  if  the 
same  had  been  ascertained  and  set  forth  in  the  deed  itself. 
It  was  further  mutually  covenanted  between  the  parties, 
that  the  testator  of  the  defendants  should  have  the  right  to 
cultivate  the  land  embraced  by  the  deed,  if  need  be,  during 
his  life-time,  paying  off  the  anticipated  indebtedness,  so  much 
as  he  could,  after  paying  the  expenses  of  cultivation,  out  of 
the  proceeds  of  the  crops  to  be  produced  from  year  to  year ; 
and  if  the  indebtedness  should  not  be  wholly  discharged 
thus  by  him,  then,  after  his  death,  the  land  should  be  sold 
to  pay  the  balance  then  remaining  unpaid. 

The  covenant  to  pay  the  indebtedness  provided  for,  was  a 
continuing  one,  and  the  right  of  the  testator  of  the  plaintifls, 
or  of  his  executors,  to  sue,  did  not  accrue  until  the  death  of 
the  testator  of  the  defendants.  Until  then,  the  plaintiffs 
eould  not  execute  the  power  of  sale  contained  in  the  deed, 
nor  could  they  sue  for  and  recover  the  money  to  come  due. 

In  the  absence  of  the  deed  or  other  like  provision,  the 
money  paid  by  the  plaintiffs  on  account  of  the  suretyship 
mentioned,  would  have  been  a  debt  due  by  simple  contract, 
and  therefore  barred  by  the  statute  of  limitation ;  but  by 
the  express  agreement  of  the  parties  to  the  deed,  it  becomes 
a  debt  due  by  covenant,  due  and  actionable  only  at  the 
death  of  the  testator  of  the  defendants. 

If  the  debt  secured  by  the  deed  of  trust  had  been  inde- 
pendent of,  and  apart  from  the  deed,  as  contended  by  the 
defendants,  the  plaintiffs  could  have  the  right  to  have  the 
trust  executed.  The  Court  would  not  in  that  case  deny  the 
plaintiflFs  this  remedy,  simply  on  the  ground  that  the  debt 
intended  to  be  secured  is  barred  by  the  stiitute  of  limitation. 
Capehart  v.  Detrick,  91  N.  C,  344. 

We  therefore  are  of  opinion,  that  there  is  error,  and  that 
the  plaintiffs  are  entitled  to  a  new  trial,  and  so  adjudge. 
To  that  end,  let  this  opinion  be  certified  to  the  Superior 
Court  according  to  law.     It  is  so  ordered. 

Error.  Reversed. 
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JANE  E.  YOUNG  v.  JAMES  R.  YOUNG  et  als. 
Contingent  Reraaindera^ Powers — Judicial  Sale. 

1.  Where  a  contingent  remainder  is  created,  the  tenant  in  possession 
a'hd  those  in  remainder  in  esse,  cannot  have  a  decree  for  a  sale  of 
the  land,  unless  some  one  of  each  class  of  contingent  remainder-men 
are  in  esse  and  before  the  Court. 

3.  Where  a  power  is  to  be  exercised  entirely  at  the  discretion  of  the 
donee  of  the  power,  Courts  of  Equity  have  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  without  exercising  the  power,  they 
cannot  confer  it  upon  a  trustee  appointed  by  the  Court. 

3.  So,  where  land  was  settled  on  a  trustee,  in  trust  for  A  for  life,  re- 
mainder in  trust  for  her  children  then  living  and  the  issue  of  such 
cliildren  as  may  have  died  leaving  issue,  with  a  power  in  the  trustee 
to  sell  the  land  whenever  in  his  opinion  best  for  the  interest  of  the 
cestuis  qui  trust j  with  directions  to  re-invest  the  proceeds  as  he 
thought  best;  It  was  held,  that  a  Court  of  Equity  could  not  decree 
a  sale  at  the  instance  of  the  life  tenant  and  her  children,  and  the 
trustee  having  died  without  executing  the  power  of  sale,  a  trustee 
appointed  by  the  Court  could  not  execute  it. 

{Williams  v.  Hassell,  73  N.  C,  174;  Ex  parte  MUler,  90  N.  C,  629;  cited 
and  approved). 

Civil  action,  triocl  before   Clark,  Jadge,  at  June  Term, 
188(>,  of  Granville  Superior  Court. 
The  plaintiff  appealed. 
The  facts  appear  in  the  opinion. 

Messrs.  Jos.  B.  Bnkhdor  and  John  DevereuXy  Jr.,  for  the 
plaintiff. 

No  counsel  for  the  defendants. 

Smith,  C.  J.  When  this  cause  was  before  us  at  October 
Term,  1884,  we  declined  to  take  jurisdiction  and  inquire  into 
the  merits  of  the  subject-matter  presented  in  the  complaint, 
because  of  irregularities  in  the  action  of  the  Superior  Court, 
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and  an  order  remanding  it  was  made.  These  diflSculties  are 
now  removed,  and  the  appeal  is  from  a  ruling,  followed  by  a 
final  judgment  embodying  it,  in  these  words: 

"  The  cause  coming  on  to  be  heard  on  complaint  and  an- 
swer, the  Court  declared  that  a  sale  of  the  real  estate  de- 
scribed in  the  complaint,  and  a  re-investment  of  the  proceeds, 
would  be  to  the  advantage  of  the  plaintiff,  and  all  other 
persons  who  are,  or  may  become  entitled  to  an  interest 
therein  under  the  said  deed  of  trust.  But  the  Court  is  of 
the  opinion,  that  the  power  of  sale  conferred  by  said  deed 
upon  the  late  trustee,  Peter  W.  Young,  was  personal  to  and 
discretionaiy  with  the  siiid  Peter  W.  Young,  and  the  power 
not  having  been  executed  by  him  in  his  life-time,  no  other 
person  succeeding  him  as  trustee  of  said  estate  can  execute 
said  power,  and  therefore,  and  forasmuch  as  it  cannot  be 
known  until  the  death  of  the  plaintiff  who  will  be  entitled 
to  or  interested  in  the  estate  after  her  death  under  the  lim- 
itations in  said  deed,  this  Court  has  no  power  or  jurisdiction 
to  order  a  sale  of  said  real  estate  by  way  of  executing  the  said 
power  of  sale,  or  otherwise,  and  cannot  confer  upon  any  new 
tnistee  the  Court  may  appoint,  by  any  conveyance  it  might 
direct  to  be  made  to  him  of  the  legal  title  of  said  estate,  any 
power  or  discretion  to  sell  the  same,  or  any  part  thereof,  and 
re-invest  the  proceeds  of  such  sale,  and  for  the  reason  afore- 
said, an  order  of  sale  of  said  estate  as  prayed  for  in  the  com- 
plaint, is  refused.  The  Court  is  further  of  opinion  that  a 
new  trustee  ought  to  be  appointed  in  place  of  Peter  W.  Young, 
deceased,  and  a  proper  conveyance  made  to  such  new  trustee, 
and  it  is  referred  to  the  clerk,  to  enquire  and  report  to  the 
Court  the  most  suitable  person  to  be  appointed  such  trustee, 
who  is  willing  to  accept  the  said  appointment." 

The  deed  made  on  October  30th,  1806,  conveys  for  the 
consideration  of  $2,500,  a  lot  and  house  in  fee  to  Peter  W. 
Young,  and  attaches  to  the  estate  the  following  declarations 
of  trust: 
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"  But  nevertheless,  upon  special  trust  and  confidence,  to, 
for  and  upon  the  uses  and  trusts  following,  and  no  other, 
that  is  to  say,  for  the  sole,  separate  and  exclusive  use  and 
benefit  of  Jane  Eliza  Young,  wife  of  the  said  Peter  W.  Young, 
for  and  during  the  term  of  her  life,  and  at  her  death,  for  the 
use  of  her  children  then  living,  and  the  then  living  issue  of 
such  of  her  children  as  shall  have  died  leaving  issue,  as 
sharers  in  fee  simple  per  stirpes ;  and  it  is  further  agreed  be- 
tween the  said  Russell  H.  Kingsbury,  trustee,  &c.,  and  the 
said  P.  W.  Young,  that  at  any  time  that  it  may  seem  to  him 
to  be  to  the  interest  of  the  said  cestui^  qui  truMf  he  may  sell  the 
said  land  and  premises  absolutely,  provided  that  without 
delay  he  shall  re-invest  the  proceeds  of  such  sale  in  real  or 
personal  estate,  at  his  discretion,  or  otherwise  manage,  apply 
or  dispose  of  the  said  proceeds  for  the  benefit  of  the  said  cestuis 
qui  trust,  for  the  sole  and  separate  benefit  of  the  said  Jane 
Eliza  Young  and  her  children,  in  the  same  manner  as  the 
lands  and  premises  in  this  deed  and  conveyance  are  settled." 

The  contingent  remainders,  limited  on  the  termination  of 
the  life  estate,  are  to  such  of  her  children  as  are  tlieti  livvag^ 
and  to  the  then  living  issue  of  such  as  have  died  leaving  issue,  so 
that  it  is  impossible  to  tell  who  will  be  entitled  when  the 
life  tenant  dies.  Those  who  would  now  succeed  upon  the 
happening  of  that  event,  may  none  of  them  be  then  living, 
and  consequently  there  is  no  one  of  either  class  before  the 
Court  to  represent  the  others.  We  are  unable  to  distinguish 
between  the  present  case,  and  the  cases  of  Williams  v.  Hamelly 
73  N.  C,  174,  and  Miller,  ex  parte,  90  N.  C,  629,  except  that 
the  latter  were  suits  for  partition,  and  the  estates  w^ere  created 
by  will.  But  the  principle  involved  is  the  same,  and  each 
involves  the  exercise  of  like  jurisdictional  power,  in  trans- 
mitting title  by  a  decree  or  order  of  sale.  The  defect  of 
power  is  not  dependent  upon  the  instrument  by  which  the 
limitations  are  created,  but  is  inherent  in  the  estates  formed, 
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and  because  being  unascertainable,  those  who  may  succeed 
to  the  estates  are  not  bound  by  the  judgment  or  decree. 

It  is  suggested  in  argument,  that  the  contingent  remain- 
ders being  equitable  estates,  the  trustee  represents  them,  and 
may  act  so  as  to  bind  them.  At  law  this  might  be  so,  be- 
cause legal  titles  are  there  only  known.  But  this  case  is 
equitable,  cognizable  under  former  distinctions  only  in  a 
Court  of  Equity,  and  in  this  Court,  such  estates  are  recog- 
nized and  treated  as  essential. 

The  only  remaining  objection  to, the  rulings  which  seems 
to  be  complained  of,  (for  no  specific  errors  are  pointed  out  in 
the  record,)  is  to  that  which  declares  that  the  power  of  sale 
and  re-investment  conferred  upon  Peter  W.  Young,  and  not 
exercised  in  his  life-time,  was  personal  to^  and  discretionary 
with  him,  and  is  not  transferable  to  the  substituted  trustee; 
in  other  words,  became  extinct  at  his  death,  and  could  not 
be  judicially  prolonged  and  vested  in  his  successor. 

This  ruling  is,  in  our  opinion,  not  open  to  objection.  The 
personal  character  of  the  power  conferred  to  change  the  in- 
vestment, is  disclosed  upon  the  face  of  the  deed.  It  is  to  be 
exercised  **  when  at  any  time  it  may  seem  to  him  (the  trustee) 
to  be  to  the  interest  of  the  said  cestuis  qui  trust"  to  sell  and 
to  re-invest. 

It  is  committed  to  the  judgment  and  discretion  of  the 
husband  of  the  life  tenant,  and  the  father  or  ancestor  of 
those  who  are  to  have  the  remainder,  as  the  case  may  be, 
and  he  may  well  be  supposed  to  have  their  interests  in  view 
in  any  disposition  that  may  be  made,  and  possessing  the 
confidence  of  the  grantor  that  the  conferred  power  will  be 
prudently  and  discreetly  used,  if  used  at  all. 

"  In  the  case  of  mere  powers,  that  is,  powers  of  which  the 
exercise  is  arbitrary  and  discretionary,  the  Court  has  no 
jurisdiction  to  interfere."     Lewin  on  Trusts,  435. 

"An  express  discretionary  power,"  remarks  another  au- 
thor, "  may  either  apply  to  the  doing  or  abstaining  from  doing 
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a  contemplated  act;  as  where  the  trustees  are  empowered 
to  do  the  act;  or  it  is  directed  to  be  done,  if  the  trustees 
*  should  think  fit y^  or  ^proper/  or  *at  their  discretion^*  Hill 
on  Trustees,  485. 

"In  some  of  the  earlier  cases,"  continues  the  author, 
**  where  trustees  neglected  or  refused  to  exercise  the  discre- 
tionary powers  vested  in  them,  the  Court  itself  assumed  that 
discretion,  and  exercised  the  power  in  the  manner  which  it 
conceived  to  be  most  beneficial  for  the  cesiwis  qui  trust.** 

"  However,"  he  adds,  "  this  jurisdiction  has  been  long  since 
exploded,  and  it  is  settled,  that  the  Court  will  never  exercise 
a  mere  discretionary  power,  either  in  the  life-time  of  the 
trustee,  or  upon  his  death  or  refusal  to  act."  Ibid.,  48 
and  211. 

It  is  manifest,  then,  as  long  as  Peter  W.  Young  did  not 
deem  it  best  for  those  interested  to  dispose  of  the  property 
in  his  life-time,  the  power  becomes  extinct,  and  does  not  pass 
to  the  new  appointee. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


MARION  BROOKS  v.  THOS.  A.  BROOKS,  Ex'tr,  et  als. 


Jurisdiction — Creditor* 8  Bill. 


1.  Where  the  Court  has  jurisdiction  of  the  person  and  subject-matter, 
its  judgment  wiU  not  be  void,  although  tliere  were  grave  irregulari- 
ties which  would  have  been  fatal  to  the  action  if  presented  by  the 
defendants  in  apt  time. 
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2.  So,  where  a  proceeding  in  the  nature  of  a  creditor's  bill  was  brought 

under  §1448  of  The  Code,  to  have  a  settlement  of  a  decedent's  estate 
and  to  have  the  land  sold  for  assets,  but  the  summons  was  not  made 
returnable  as  prescribed  by  that  section,  and  the  plaintiff  did  not 
purport  to  sue  on  behalf  of  all  the  creditors,  nor  was  there  any  ad- 
vertisement for  creditors  as  provided  by  the  statute,  nor  were  the 
statutory  requirements  at  all  complied  with;  It  ivas  held,  that  the 
proceeding  was  not  void,  no  objection  having  been  made  by  the  de- 
fendants to  these  irregularities. 

3.  While  a  judgment  may  be  irregular  or  erroneous,  yet  if  no  objection 

is  made  to  it  on  that  particular  ground,  it  will  not  be  reversed. 

Civil  action,  heard  upon  appeal  from  the  clerk  of  the 
Superior  Court  of  Chatham  county,  by  Gilmer,  Judges  at 
Chambers,  on  July  1st,  1886. 

The  defendant  Thomas  A.  Brooks  is  the  sole  surviving 
executor  of  the  will  of  Aaron  D.  Headen,  who  died  in  the 
year  1859,  and  his  co-defendants,  except  the  husband  of  the 
Jeine  defendant,  are  the  legatees  and  devisees  of  the  will  men- 
tioned. 

The  plaintiff  obtained  judgment  against  the  defendant 
executor,  in  the  Superior  Court  of  the  county  of  Chatham,  at 
Spring  Term,  1881,  thereof,  for  ?399.31,  with  interest  thereon 
from  the  20th  day  of  March,  1876,  and  for  $128.25  costs. 
He  began  this  Special  Proceeding  in  the  Superior  Court  of  the 
county  named,  by  summons  issued  the  3d  day  of  March, 
1884,  made  returnable  before  the  clerk  "  within  twenty  days 
after  the  service  of  "  the  same,  exclusive  of  the  day  of  service, 
and  it  was  served  upon  all  the  defendants,  except  Samuel 
Headen,  on  the  1st  day  of  May,  1884.  Five  of  the  defend- 
ants were  infants,  and  their  mother  was  appointed  their 
guardian  ad  litem,  and  filed  answer  in  their  behalf  as  stated 
below. 

The  following  is  a  copy  of  the  case  settled  upon  appeal  by 
the  Court : 

"  This  proceeding  was  begun  on  the  3d  of  March,  1884, 
and  the  plaintiff  complains  and  alleges : 
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1st.  That  Aaron  D.  Headen  died  in  1859,  leaving  a  will 
which  was  admitted  to  probate,  and  that  Thomas  A.  Brooks 
is  the  sole  surviving  executor  of  the  same. 

2d.  That  in  1881,  plaintiff  recovered  judgment  against 
the  said  executor  for  a  considerable  sum,  and  is  informed 
and  believes  that  the  personal  estate  of  the  testator  has  been 
exhausted  in  the  payment  of  debts. 

3d.  That  the  testator  died  seized  of  the  following  real 
estate,  (which  is  described  in  the  complaint,  and  the  names 
of  the  devisees  and  legatees  are  also  stated.) 

Wherefore  plaintiff  demands  judgment,  that  a  guardiaa 
ad  litem  be  appointed  for  the  infant  defendants,  and  that  a 
commissioner  be  appointed  to  sell  the  said  real  estate  and 
pay  off  said  judgment,  and  for  costs,  and  such  other  relief 
as  the  Court  may  deem  right. 

The  complaint  was  subsequently  amended  by  leave  of 
Court,  and  it  was  therein  alleged,  that  a  sale  of  all  the  in- 
terest  of  the  testator  in  said  lands  was  necessary  for  the  pay- 
ment of  plaintiff's  debt  and  costs,  and  that  the  plaintiff  has 
often  requested  the  defendant  executor  to  institute  proceed- 
ings to  sell  the  same  for  the  payment  of  said  debt  and  cost, 
but  the  executor  has  refused  to  do  so.  That  the  tract  of 
land  contains  about  550  acres,  and  is  worth  about  $5  per 
acre,  and  the  interest  of  the  testator  therein  is  one  undivided 
half.  That  plaintiff  has  no  information  as  to  the  value  of 
the  personal  property  nor  as  to  its  disposition. 

The  answer  of  Martha  Headen  (for  herself  and  as  guard- 
ian ad  litem  for  the  infant  defendants),  and  of  the  other 
defendants  other  than  Thos.  A.  Brooks,  alleges  : 

That  they  have  no  knowledge  or  information  to  the  effect 
that  the  personal  estate  has  been  exhausted,  and  therefore 
deny  plaintiff's  allegation  as  to  that  matter,  and  also  deny 
that  the  testator  died  seized  and  possessed  of  the  said  land, 
or  that  he  was  the  owner  of  any  interest  therein  at  the  time 
of  his  death,  and  they  deny  that  the  defendants  hold  the  said 
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land  by,  through,  or  under  the  last  will  and  testament  of  the 
said  Aaron  D.  Headen. 

The  defendants  also  say  they  have  no  knowledge  of  the 
number  of  acres  of  land  as  alleged  by  the  plaintiff,  and 
therefore  deny  the  same.  And  they  further  say  that  $5  per 
acre  is  an  overestimate  of  the  average  value  of  said  land, 
and  they  deny  that  the  testator  has  any  interest  in  the 
same.  Wherefore  they  demand  judgment  that  this  pro- 
ceeding be  dismissed. 

It  appearing  that  issues  of  fact  arose  upon  the  pleadings, 
the  clerk  transferred  the  case  to  the  civil  issue  docket,  to  be 
tried  at  Term. 

And  accordingly  at  May  Term,  1886,  the  following  issues 
were  submitted  to  the  jury: 

1.  Did  Aaron  D.  Headen  die  seized  of  the  Brooks-Headen 
tract  of  land  ?    Answer — Yes. 

2.  Have  the  personal  assets  of  Aaron  D.  Headen  been  ex- 
hausted in  the  payment  of  debts  and  charges?  Answer — 
Yes. 

And  thereupon  the  Court  gave  judgment  for  a  sale  of  the 
land,  and  appointed  a  commissioner  to  sell  the  same  and 
apply  the  proceeds  to  the  plaintiff's  judgment,  and  the  bal- 
ance, if  any,  to  be  paid  to  the  executor,  and  the  cause  wa& 
retained  for  further  directions,  and  from  this  judgment  the 
defendants  other  than  Thomas  A.  Brooks  appealed,  insisting 
that  the  proceeding  should  be  dismissed,  for  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

This  cause  coming  on  to  be  heard  at  Chambers,  July  1st,. 
1886,  on  the  appeal  of  defendants  from  the  order  of  the 
clerk,  it  was  adjudged  that  there  was  no  error  in  the  order 
authorizing  the  sale  of  said  lands,  and  the  cause  was  there- 
fore remanded  to  the  clerk,  to  be  proceeded  in  by  him  accord- 
ing to  law. 

From  the  judgment,  the  defendants  appealed  to  this  Court, 
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Mr.  John  Manning^  for  the  plaintiff. 

Messrs.  Jos.  B.  Baichdor  and  John  DevereuXj  Jr.,  for  the  de- 
fendants. 

Merrimon,  J.,  (after  stating  the  facts).  It  must  be  con- 
ceded that  the  proceedings  in  this  special  proceeding  have 
been  conducted  very  irregularly  from  its  beginning.  If  ob- 
jection had  been  taken  in  apt  time,  without  amendment 
allowed,  it  must  have  been  dismissed.  But  no  objection  was 
at  any  time  made  because  of  irregularities,  and  now  the  sole 
question  for  our  decision  is,  whether  or  not  the  complaint 
states  facts  sufficient  to  constitute  a  cause  of  action. 

The  manifest  purpose  of  the  plaintiff  was  to  bring  the 
special  proceeding  allow^ed  by  the  statute  (Th^  Code,  §1448). 
The  nature  of  his  claim,  and  the  relief  he  seeks,  plainly 
indicate  such  purpose.  He  is  a  judgment  creditor  of  the 
defendant  executor,  and  seeks,  because  of  the  laches  of  the 
executor,  to  have  his  debt  paid  out  of  the  assets  of  the  tes- 
tator, and  inasmuch  as  the  personal  assets  in  the  hands  of 
the  executor  have  been  exhausted,  he  demands  that  the  land 
of  the  testator  devised  bv  the  will — all  that  he  had — be  sold 
to  make  assets  to  pay  his  debt. 

The  statute  cited,  allows  a  creditor  of  a  deceased  person 
to  bring  a  special  proceeding  or  a  civil  action,  "  in  his  own 
name  and  in  behalf  of  himself  and  all  other  creditors  of 
the  deceased,"  against  the  latter^s  personal  representatives, 
"to  compel  him  to  an  account  of  his  administration,  and  to 
pay  the  creditors  what  may  be  payable  to  them  respectively;" 
and  after  prescribing  the  course  of  procedure  as  to  notice 
to  creditors  to  appear  and  prove  their  respective  claims, 
taking  accounts,  &c.,  &c.,  the  statute  {The  Code,  §§1474, 
1475,)  further  provides  as  follows :  "  If  it  shall  appear  at  any 
time  during,  or  upon,  or  after  taking  of  the  account  of  a 
personal  representative,  that  the  personal  assets  are  insuffi- 
cient to  pay  the  debts  of  the  deceased  in  full,  and  that  he 
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died  seized  of  real  property,  it  shall  be  the  duty  of  the  Judge 
or  clerk,  at  the  instance  of  any  party,  to  issue  a  summons 
in  the  name  of  the  personal  represenative,  or  of  the  cred- 
itors generally,  to  the  heirs,  devisees  and  others  in  possession 
of  the  lands  of  the  deceased,  to  appear  and  show  cause  why 
said  lands  should  not  be  sold  for  assets.  Upon  the  return  of 
the  summons,  the  proceeding  shall  be  as.  directed  in  other 
like  cases." 

It  thus  appears,  that  the  Superior  Court  has  jurisdiction 
by  special  proceeding,  of  the  matters,  and  for  the  purpose 
indicated  in  the  statute  cited,  and  that  in  the  course  of  such 
proceedings,  the  clerk  acts  as  and  for  the  Court,  as  he  does 
generally  in  cases  of  special  proceedings. 

In  this  case,  however,  the  summons  was  not  made  return- 
able as  to  time,  as  the  statute  ( The  Code,  §1450,)  requires — 
the  plaintiff  does  not  in  terms,  either  in  the  summons 
or  the  complaifit,  purport  to  sue  for  himself  and  all  other 
creditors  of  the  testator — no  notice  was  given  to  creditors  to 
appear  and  prove  their  debts  respectively — no  accounts  were 
taken — the  executor  was  not  sued  alone,  but  the  legatees  and 
devisees  of  the  will  were  at  the  beginning,  and  not  at  a  subse- 
quent stage  of  the  proceeding,  as  the  statute  {The  Code^ 
§147-1,)  provides,  made  parties  defendant.  No  creditor  ex- 
cept the  plaintiff  appeared  before  the  Court. 

Notwithstanding  such  irregularities,  we  think  the  com- 
plaint states  facts  sufficient  to  constitute  a  cause  of  action, 
cognizable  by  Special  Proceeding,  and  that  the  judgment  is 
valid,  upon  the  ground  that  the  Court  had  jurisdiction  of 
the  parties  and  the  subject-matter,  and  no  objection  was 
made  at  any  time  by  any  of  the  parties,  that  the  course  of 
procedure  was  irregular. 

The  plaintiff  brought  his  Special  Proceeding,  and  he  was 
therefore  before  the  Court.  Although  the  summons  was  not 
made  returnable  as  to  time,  as  in  such  cases  it  ought  to  have 
been,  it  was  served  upon  all  the  defendants  except  one,  and 
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the  answer  embraced  him.  The  defendant  executor  made 
no  objection  to  the  relief  demanded.  The  other  defendants 
all  appeared  and  made  defence  by  answer ;  they  did  not  con- 
tend that  the  proceeding  did  not  purport  to  be  for  the  benefit 
of  all  the  creditors ;  it  was  not  suggested  by  them  that  other 
creditors  had  been  notified  to  appear  and  prove  their  debts, 
and  that  no  account  had  been  taken.  They  simply  broadly 
denied  that  the  land  sought  to  be  sold  as  that  of  the  testator 
ever  belonged  to  him,  and  that  they  claim  title  thereto  under 
him ;  and  they  further  denied*  that  the  personal  assets  of  the 
testator  have  been  exhausted.  They  admitted  the  plaintiff's 
debt.  At  the  trial,  the  verdict  of  the  jury  upon  both  the 
issues  raised  was  in  favor  of  the  plaintiff,  and  the  Court  gave 
judgment  that  the  land  be  sold  to  make  assets,  that  the 
plaintiff's  debt  be  paid  out  of  the  same,  and  the  surplus  paid 
to  the  executor,  for  the  benefit  of  the  devisees.  This  judg- 
ment may  be  irregular,  it  may  be  erroneous,  but  no  objection 
is  made  to  it  upon  such  grounds. 

The  plaintiff  states  facts  which  entitle  him  to  have  the 
land  sold  to  pay  his  debt.  The  objection  is  that  the  proce- 
dure was  not  regular.  The  proceeding  did  not  purport  to  be 
for  the  benefit  of  all  the  creditors.  It  ma}'  be,  however,  that 
the  plaintiff  was  the  only  creditor.  Moreover,  the  purpose 
•of  the  proceeding  obviously — necessarily — indicates  its  char- 
acter, and  the  Court  might  have  directed  notice  to  issue  to 
creditorv«?.  It  might  even  yet  do  so,  and,  indeed,  ought  to  do 
so  if  there  be  any.  The  defendant  devisees  were  not  brought 
into  Court  regularly  at  the  proper  time  in  the  course  of  the 
proceeding,  but  they  chose  to  appear  and  make  defence  upon 
the  merits,  making  no  objection  on  account  of  any  irregu- 
larities. They  must,  therefore,  be  held  to  have  waived  them. 
The  Court  properly  held  that  the  complaint  states  facts  suflS- 
cient  to  constitute  a  cause  of  action,  and  in  this  respect  there 
is  no  error.     To  tlie  end  that  further  proceedings  may  be 
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taken  in  the  cause,  let  this  opinion  be  certified  to  the  Superior 
Court.    It  is  so  ordered. 
No  error.  Affirmed. 


H.  H.  COOR  V.  S.  O.  ROGERS. 

Stock  Law — Burden  of  Proof. 

1.  Where  the  statute  makes  it  the  duty  of  the  County  Commissioners  to 

build  and  keep  in  repair  the  fence  around  the  territory  embraced 
bv  the  stock  law,  an  owner  of  stock  who  resides  outside  of  such  ter- 
ritory,  is  not  liable  to  have  his  stock  impounded  if  found  within 
such  territory,  unless  the  County  Commissioners  have  kept  the 
fence  in  good  repair. 

2.  In  such  case  the  presumption  is  that  the  fence  is  in  good  order,  and 

the  burden  of  showing  the  contrary  is  on  the  party  alleging  it. 

Civil  action,  tried  before  Philips,  Judge,  and  a  jury,  at 
September  Term,  1886,  of  Wayne  Superior  Court. 

This  action,  begun  before  a  justice  of  the  peace,  was 
brought  to  recover  possession  of  four  hogs,  which  the 
plaintiflF  alleged  to  be  his  property,  and  he  availed  himself 
in  the  course  of  the  action  of  the  provisional  remedy  of 
claim  and  delivery. 

The  following  is  so  much  of  the  case  stated  on  appeal,  as 
it  is  needful  to  set  forth  here : 

"It  was  admitted  that  the  stock  had  been  taken  up  by  the 
defendant  while  trespassing  upon  and  doing  damage  to  his 
crops,  which  were  situated  within  the  stock  law  territory, 
described  in  chapter  115,  laws  of  18<S5 ;  that  all  the  require- 
ments necessary  to  give  force  and  validity  to  this  act  had 
been  complied  with,  and  that  the  act  was  in  full  force  over 
said  territorv,  and  that  the  defendant  had  caused  the  stock 
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to  be  duly  advertised  and  registered,  had  impounded  the 
same,  and  had  complied  with  all  the  other  requirements  of 
the  act  respecting  said  stock,  and  that  the  defendant  resided 
within  said  territorj^  and  that  the  plaintiff  owned  land,  re- 
sided and  farmed,  and  kept  his  stock  on  his  farm  outside  of 
the  territory.  It  is  further  admitted  that  the  stock  in  ques- 
tion was  the  property  of  the  plaintiff,  and  that  he  had  turned 
them  out  to  graze  on  his  own  lands. 

The  plaintiff  testified,  that  after  he  had  turned  them  out 
they  had  been  lost,  and  that  he  found  them  in  the  defend- 
ant's stable,  within  said  territory,  and  that  he  then  demanded 
them  of  the  defendant ;  that  he  asked  him  what  damage 
they  had  done;  that  he  said  he  did  not  know;  that  he  had 
got  some  parties,  four  or  five  men,  to  help  him  get  them  up, 
and  that  was  worth  fifty  cents  apiece ;  that  said  stock  had 
eaten,  after  he  took  them  up,  one  half  bushel  of  corn,  and 
had  damaged  his  wheat  and  turnips ;  that  witness  asked 
him  if  he  wanted  a  committee  to  assess  his  damages,  and  he 
said  he  didn't  know;  that  witness  told  defendant  he  knew 
the  stock  was  his,  and  if  he  didn't  give  them  up,  witness 
would  get  them;  that  witness  asked  defendant  what  he,  wit- 
ness, should  pay  him,  to  which  he  made  no  answer,  and  the 
witness  then  said  to  him,  *you  wish  me  to  sell  the  hogs,  don't 
you?  You  know  you  tried  to  buy  them,  and  are  going  to 
have  them,  anyhow.'  The  witness  further  testified,  that  he 
was  then  able  to  pay  all  costs,  charges  and  damages  due  the 
defendant,  having  in  his  pocket  at  the  time  about  fifteen  or 
twenty  dollars  in  money. 

Plaintitf  then  offered  to  ])rove  by  himself,  that  the  gate  on 
the  public  road  leading  from  where  the  plaintiff  had  turned 
out  his  stock  into  said  territory,  required  to  be.  kept  by  the 
act  oil  the  line  of  said  torritorv  where  it  is  crossed  bv  the 
road,  was  at  the  time  down,  and  liad  been  so  for  a  long  time, 
and  that  the  fence  required  by  the  act  to  be  kept  up  around 
said  territory,  was  down  for  from  one  half  to  three  fourths 
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of  a  mile,  and  had  been  so  for  some  time,  near  the  place 
where  the  hogs  were  turned  out,  and  that  said  gate  was  three 
or  four  hundred  yards  from  plaintiff's  lands  where  he  had 
turned  out  the  hogs.  To  this  evidence  the  defendant  objected, 
the  objection  was  sustained  by  the  Court,  and  the  plaintiff 
excepted. 

The  Court  charged  the  jury,  that  the  law  allowed  the  de- 
fendant to  retain  the  possession  of  the  property  until  the 
charges  for  taking  up  and  impounding  the  same  under  the 
statute  were  paid,  and  on  failure  of  the  plaintiff  to  pay  these 
charges,  the  defendant  is  entitled  to  a  verdict,  unless  the 
plaintiff  offered  to  pay  them,  and  the  defendant  refused  to 
receive  them.     Plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the  defendant, 
and  the  plaintiff  having  excepted,  appealed  to  this  Court. 

Messrs.  E.  R.  Stamps  and  C\  B.  Aycock,  for  the  plaintiff. 
Xo  counsel  for  the  defendant. 

Merrimox,  J.,  (after  stating  the  facts).  The  statute  (Acts 
1885,  chs.  115, 192  and  287,)  provide  that  live  stock,  including 
swine,  shall  not  be  allowed  to  run  at  large  within  the  limits 
of  Goldsboro  township,  in  the  county  of  Wayne,  and  in  addi- 
tional designated  adjoining  territory  therein  named.  To 
this  end,  it  is  likewise  provided  further,  that  certain  commis- 
sioners named  shall  cause  to  be  built  a  sufficient  fence  around 
the  territory  mentioned,  and  gates  erected  across  all  the  liigh- 
ways  leading  into  the  same,  for  the  purpose  of  preventing 
live  stock  outside  of  such  enclosure  from  intruding  upon 
and  running  at  large  inside  of  it.  It  is  expressly  provided 
further,  that  the  statute  referred  to  shall  not  take  effect  and 
authorize  the  taking  and  impounding  of  such  stock,  and 
the  collection  of  fines  and  costs  in  respect  thereto,  until  the 
fence  provided  for  shall  be  built,  and  notice  thereof  given  as 
prescribed. 
10 
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It  is  further  provided  :  "  After  said  committee  shall  have 
rei)orted  the  completion  of  said  fence,  said  fence  shall  be  un- 
der the  control  and  management  of  the  board  of  commis- 
sioners, and  thej'  shall  discharge,  with  reference  to  said  fence 
and  the  territory  therein  embraced,  all  the  duties  prescribed  in 
chapter  twenty  of  The  Code,  relating  to  territory  where  a  stock 
law  prevails."  And  the  statute  {The  Code,  §2826,  vol.  2,  ch. 
"20,)  thus  referred  to,  provides  that  "the  board  of  commis- 
sioners of  the  county  may  *  *  *  make  all  regulations 
and  do  all  other  tilings  necessary  to  carry  into  effect  the  pro- 
visions of  this  chapter  relating  to  the  stock  law." 

It  thus  plainly  appears,  that  the  statutes  first  above  cited, 
were  to  have  effect  only  when  the  fence  should  be  built,  and 
that  there  was  no  purpose  to  prevent  live  stock  from  running 
at  large  ouside  of  the  territory  enclosed.  It  also  appears,  if 
not  in  terms,  certainly  b\'  reasonable  and  necessary  implica- 
tion, that  the  county  commissioners  shall  keep  the  fence  in 
reasonable  repair,  and  make  appropriate  regulations ;  that 
is,  aj)point  suitable  agents,  and  raise  money  as  allowed  by 
law,  and  do  other  needful  things  for  that  purpose.  The  na- 
ture of  the  purpose  suggests  and  rec^uires  that  the  fence  shall 
l)e  kept  continually  in  repair,  in  order  that  the  law  may  be 
•continually  operative  and  effectual. 

Generally,  such  stock  are  allowed  to  run  at  large  in  un- 
enclosed territory.  If  the  fence  is  allowed  to  become  ruin- 
ous and  the  gates  to  be  thrown  down  and  remain  so,  then 
cattle  mav  wander  inside  of  the  enclosure  unrestrained,  and 
if  thev  should,  in  such  case,  the  owner  thereof  would  not  be 
liable  to  have  them  taken  up  and  impounded,  nor  would  he 
be  liable  for  charges  and  costs  in  respect  thereto,  because  the 
statute  does  not  create  such  liability  when  the  fence  is  so 
out  of  repair.  When  this  is  permitted,  the  county  commis- 
sioners and  their  agents  are  in  default,  and  not  the  owner 
of  the  stock  straying  at  large;  the  owner  is  not  bound  to 
keep  his  stock  confined,  and  thus  keep  them  outside  of  the 
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enclosure,  nor  to  keep  the  fence  in  repair.  The  statute, 
properly  interpreted,  does  not  so  require,  and  it  would  be 
palpable  injustice  to  require  the  owner  of  stock  running  at 
large,  to  be  liable  for  costs  and  charges  because  of  no  default 
of  his  own,  but  that  of  the  county  commissioners  or  their 
negligent  agents.  The  liability  would  not  arise  unless  the 
fence  or  gate  where  the  stock  passed  inside  the  enclosure  was 
in  reasonable  repair.  The  presumption  of  fact  is,  that  the 
fence  is  in  repair,  and  the  burden  is  on  the  party  charged  to 
show  the  contrary.  If  the  fence  is  in  repair,  and  vicious, 
mischievous  stock  shall  break  through  or  get  over  it,  then 
the  owner  would  be  liable.  Such  animals  should  not  be 
allowed  to  run  at  large. 

If  the  fence  or  gates  shall  be  out  of  repair,  and  as  a  con- 
sequence, stock  shall  wander  inside  of  the  enclosure,  they 
should  be  gently  driven  outside,  without  injury,  or  the  owner 
should  be  notified  to  take  them  out;  and  this  is  so,  because 
of  the  default  of  the  county  commissioners,  or  their  agents, 
and  the  owners  are  not  in  default. 

It  is  important  that  the  fence  and  gates  shall  be  kept  in 
repair.  Otherwise,  each  owner  of  land  inside  of  the  enclosed 
territory  will  be  exposed  to  annoyance  and  injury  from  in- 
truding stock  that  cannot  be  taken  up  and  impounded  at 
the  cost  of  the  owners  thereof.  Every  such  owner  of  land  has 
therefore  a  direct  interest  that  prompts  him  to  see  that  the 
county  commissioners  and  their  agents  discharge  their  duties 
in  resj>ect  to  such  fence  and  gates  faithfully. 

We  are,  therefore,  of  opinion  that  the  Court  erred  in  re- 
fusing to  admit  the  evidence  offered  by  the  appellant  on  the 
trial  in  respect  to  the  alleged  ruinous  condition  of  the  fence 
and  gate. 

The  instructions  given  the  jury  were  likewise  erroneous. 
The  Court  should  have  told  them  in  substance,  that  if  the 
fence  and  gato  were  in  reasonable  repair,  and  in  that  case, 
the  hogs  got  through  or  over  them,  the  plaintiff,  although 
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the  owner  of  them,  would  not  be  entitled  to  have  possession 
of  them  until  he  had  first  paid  the  costs  and  charges  of 
taking  them  up  and  impounding  them ;  that,  however,  if 
the  fence  and  gate  w^ere  out  of  repair,  as  alleged  by  the 
plaintiff,  then  he  would  be  entitled  to  recover  the  possession 
of  his  hogs,  although  he  had  not  paid  the  costs  and  charges 
demanded  by  the  defendant. 

The  plaintilf  is  entitled  to  a  new  trial,  and  we  so  adjudge. 
To  that  end,  let  this  opinion  be  certified  to  the  Superior 
Court  according  to  law.     It  is  so  ordered. 

Error.  Reversed. 


TURNER  JOYNER  v.  W^ILLIAM  MASSEY.  Jr. 
Statute  of  Limitation — Principal  and  Surety. 

1.  Three  years  is  a  bar  to  an  action  against  a  surety  although  the  note 

be  under  seal. 

2.  W^here  delay  in  bringing  suit  is  caused  by  the  request  of  the  defend- 

ant, and  his  promise  to  pay  the  debt  and  not  to  avail  himself  of  the 
plea  of  the  statute,  he  will  not  be  allowed  to  plead  the  statute,  as  it 
would  be  against  e<iuity  and  good  conscience;  but  in  such  case  the 
cre<litor  must  bring  his  action  within  three  years  after  such  promise 
and  request  for  delay. 

8.  By  Smith,  C.  J.  In  such  case  the  request  of  the  defendant  for  delay 
and  his  promise  not  to  avail  himself  of  the  statute  must  be  in  "wri- 
ting, as  provided  by  j?172  of  The  Code,  except  in  cases  where  it 
would  enable  the  defendant  to  perpetrate  a  fraud. 

4.  By  Merrimon,  J.  The  right  of  the  creditor  to  have  the  debtor  re- 
strained from  setting  up  the  statute  where  suit  has  been  delayed  at 
the  debtor's  instance,  is  not  affected  by  gl72  of  The  Code,  and  need 
not  be  in  writing. 
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0.  Al^o  BT  Merrimon,  J.    The  six  year,  and  not  the  three  year  statute 
governs  in  such  cases. 

{Knight  v.  Braswell,  70  N.  C,  709;  Welfare  v.  Thompson,  83  N.  C,  276 
•  Capell  V.  Long,  84  N.  C,  19;  Haynwre  v.    Com'rs,  85  N.  C,  268 
Lyon  V.  Lyon,  8  Ired.  Eq.,  201;  Barcroft  v.  Roberts,  91  N.  C,  363 
Daniel  v.  Comers,  74  N.  C,  500;  cited  and  approved). 

Civil  action,  tried  before  ShepJierdy  JudgCy  at  Fall  Term, 
1886,  of  Wilson  Superior  Court. 

ThQ  plaintiff  alleged  that  one  Martha  Egerton  and  the 
defendant,  executed  to  him  a  note,  of  which  the  following  is 
a  copy : 

"  With  interest  from  date,  at  8  per  cent.,  we,  or  either  of 
us,  promise  to  pay  Turner  Joyner  the  sum  of  two  hundred 
and  thirteen  dollars  and  twenty-five  cents,  for  value  received. 
Oct.  28th,  1874. 

(Signed)  Martha  Egerton,  [Seal.] 

(Signed)  William  Massey,  [Seal.]" 

And  that  no  part  of  said  note  had  been  paid. 

The  defendant's  answer  admitted  the  execution  of  the 
note,  but  insisted  that  he  had  signed  it  as  surety,  and  relied 
upon  the  statute  of  limitation. 

The  plaintiff  replied,  admitting  that  the  defendant  had 
signed  the  note  as  surety,  but  alleging  that  action  had  been 
delayed  by  the  plaintiff  at  the  special  re([uest  of  the  defend- 
ant, for  his  accommodation,  and  upon  his  express  promise  to 
pay  the  same.  The  summons  was  issued  the  16th  day  of 
August,  1883. 

Issues  were  submitted  to  the  jury,  who  found  :  (1.)  That 
suit  upon  the  bond  was  delayed  by  the  plaintiff  at  the  spe- 
cial request  of  the  defendant  for  his  accommodation,  and 
upon  his  express  promise  to  pay  the  same ;  and  (2.)  That 
the  request  and  promise  were  made  in  May,  1877. 

Upon  the  verdict,  the  defendant  moved  for  judgment,  up- 
on the  ground  that  more  than  three  years  had  expired  after 
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May,  1877,  and  after  the  note  became  due,  before  this  action 
was  commenced.  This  was  refused  and  judgment  rendered 
for  the  plaintiff,  and  the  defendant  appealed. 

Mr.  H.  F,  Murray,  for  the  plaintiff. 
Mr.  E.  R.  Stamps,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  It  is  admitted  by  the 
plaintiff  that  the  defendant  signed  the  note  as  surety.  It  is 
well  settled  by  statute  and  by  decision,  that  three  years  is  a 
bar  to  an  action  against  a  surety  to  a  note,  although  under 
seal.  Knight  v.  Braswell,  70  N.  C,  709  ;  Welfare  v.  Thompson, 
83  N.  C,  276  ;  Capell  v.  Long,  84  N.  C,  19. 

The  only  question  for  our  consideration  is,  did  the  defend- 
ant's request  for  delay,  and  his  promise  to  pay,  remove  the 
bar  of  statute?  If  the  action  had  been  brought  within  three 
years  after  this  request  and  promise,  the  statute  would  not 
equitably  have  barred  ;  though  in  Shapley  v.  Abbott,  42  N. 
Y.,  443,  it  was  held  in  a  case  like  this,  that  a  verbal  promise 
not  to  plead  the  statute  was  not  sufScient  to  avoid  the  opera- 
tion of  the  statute. 

In  Haymore  v.  Commissi&ners  of  Yadkin,  85  N.  C,  268,  it 
was  said  that  a  Court  of  Equity  would  restrain  a  party  from 
pleading  the  statute  of  limitation,  who  had  agreed  not  to 
take  advantage  of  the  delay  in  bringing  the  action,  thereby 
contributing  to  such  delay ;  and  the  case  of  Lyon  v.  Lyan,  8 
Ired.  Eq.,  201,  is  relied  on.  In  that  case,  Eleanor  Lyon,  the 
plaintiff,  wlio  was  the  widow  of  Robert  Lyon,  deceased,  the 
intestate  of  the  defendant  administrator,  had  lost  her  legal 
right  to  her  year's  support  by  a  failure  to  petition  therefor 
at  the  term  of  the  Court  in  which  administration  was  grant- 
ed, as  was  then  required,  and  she  pleaded  her  equity  on 
the  alleged  agreement  of  the  defendant,  the  administrator 
and  only  child  of  the  intestate,  that  she  need  not  apply  for 
her  year's  support  at  the  first  term  of  the  Court,  but  might 
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do  SO  at  a  succeeding  term,  by  which  agreement  she  had  lost 
her  legal  right  to  a  year's  support.  The  defendant  denied 
this  agreement,  and  sought  to  diminish  the  distributive 
share  of  the  widow  (who,  together  with  himself,  were  the  sole 
distributees,)  by  charging  her  with  sums  which  he  had  ad- 
vanced and  paid  to  her  by  mistake,  as  he  alleged,  on  account 
of  her  year's  support.  She  was  not  allowed  her  year's  sup- 
port, nor  was  the  defendant  allowed  credit  for  the  advance- 
ments made  to  her  on  account  of  it.  Ruffin,  C.  J.,  said  : 
"  There  is  no  equity  between  them,  for  if  the  defendant  in- 
sisted that  she  had  lost  her  right  by  not  asserting  it  in  pro- 
per time,  she  might  urge,  that  to  the  extent  of  the  advance- 
ments by  him  to  her,  he  had  waived  the  objection  given  him 
by  the  law,  and  more  especially  as  he  had  deferred  his  objec- 
tion until  she  could  in  no  way  proceed  at  law." 

In  Barcroft  v.  Robet-tSy  91  N.  C,  363,  it  was  held  that  the 
bar  of  the  statute  of  limitation  would  not  be  allowed,  when 
the  delay  which  would  otherwise  give  operation  to  the  stat- 
ute, "  has  been  induced  by  the  request  of  the  defendants,  ex- 
pressing or  implying  their  engagement  not  to  plead  it."  In 
that  case,  the  defendants  had  made  payments,  extending 
down  to  August  26th,  1875,  from  which  time  the  statute 
would  have  run,  and  the  action  was  brought  October  21st, 
1878.  It  was  found  as  a  fact,  that  the  bringing  of  the  action 
was  delayed  because  of  the  repeated  promises  of  the  defend- 
ant and  his  attorney,  that  the  statute  of  limitation  would 
not  be  relied  on.  It  does  not  appear  when  these  "  repeated 
promises "  were  made,  but  from  the  date  given,  it  may  be 
inferred  with  certainty  that  thev  were  within  three  vears 
preceding  the  bringing  of  the  action. 

So  in  the  case  of  Daniel  v.  Commissiotiers  of  Edgecombe^  74 
N.  C,  500,  it  was  held  to  be  against  ec^uity  and  good  con- 
science, for  defendants  to  rely  upon  the  plea  of  the  statute, 
when  it  had  been  agreed  by  them  that  the  plaintiff's  claim 
should  abide  the  result  of  a  trial  of  another  suit  pending 
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against  them  upon  a  claim  of  similar  character.  Rodman, 
J.,  said:  ** Deducting  the  time  of  permitted  delay,  the  plain- 
tiff's claim  is  not  barred." 

Conceding  that  these  authorities,  relied  on  by  plaintiff's 
counsel,  sustain  fully  the  position  that  when  the  delay  is 
induced  by  the  request  of  the  defendant  and  his  promise  to 
pay  without  relying  upon  the  statute  of  limitation,  the  Court 
w411  not  allow  the  statute  to  bar,  because  it  would  be  against 
equity  and  good  conscience,  we  think  the  action  should  be 
brought  within  a  reasonable  time,  and  that  equity  should 
follow  the  law  and  give  no  greater  effect  to  such  promise 
than  to  a  new  promise  made  in  writing,  or  to  an  original 
promise  supported  by  a  good  consideration,  or  to  a  payment 
made  on  a  note,  which  the  statute  fixes  at  three  years.  It 
does  not  destroy  the  defendant's  relation  as  surety,  and  if 
the  action  is  not  brought  within  three  ypars  after  such  re- 
quest for  delay,  and  promise  not  to  rely  on  the  statute,  it 
should  be  barred  in  equitj"  as  well  as  at  law. 

In  the  cases  relied  on  by  the  plaintiff,  the  actions  were 
brought  within  three  years  after  the  promises  inducing  the 
delay.  In  the  case  of  Burton  y.  Stevens,  58  American  De- 
visions,  153,  cited  by  counsel  for  plaintiff,  there  was  an  en- 
dorsement in  writing  on  the  back  of  the  notes,  to  the  effect 
that  the  maker  would  "  not  take  any  advantage  of  the  stat- 
ute of  limitation  on  the  within  two  notes."  This  was  held, 
yery  properly,  to  take  the  case  out  of  the  statute,  but  the 
action  was  commenced  witliin  the  statutory  limit,  after  the 
endorsement  w-as  made ;  and  this  case  is  not  an  authority 
against  the  defendant 

This  yiew  will  give  full  effect  to  the  equitable  doctrine 
which  will  not  allow  a  defendant  to  take  undue  advantage 
of  delay  induced  by  his  own  promises  on  the  one  side,  and 
is  in  harmony  with  the  statute  on  the  other,  which  fixes  the 
limitation  at  three  years.     In  this  action  it  was  found  that 
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the  request  and  promise  were  made  in  May,  1877,  and  the 
action  was  brought  August  16th,  1883. 
There  is  error.    Judgment  reversed. 

Smith,  C.  J.,  concurring.  While  concurring  in  the  judg- 
ment of  the  Court,  that  the  action  is  barred  bv  the  statute  of 
limitation,  I  do  not  ascribe  any  legal  efficacy  to  the  parol 
promise  to  pay  the  debt  in  consideration  of  forbearance  to 
sue,  in  producing  the  result.  §172  of  The  Code  is  explicit  in 
declaring,  that  "no  acknowledgment  or  promise  shall  be 
received  as  evidence  of  a  new  or  continuing  contract,  whereby 
to  take  the  case  out  of  the  operation  of  this  title,  unless  the 
same  be  contained  in  some  writing  signed  by  the  party  to 
be  charged  thereby."  A  construction  that  this  plain  lan- 
guage does  not  embrace  a  case  in  which  delay  has  been  super- 
induced by  a  reliance  upon  the  good  faith  of  the  debtor  in 
not  setting  up  the  defence,  would  be  in  a  great  measure  to 
neutralize  its  operation,  as  it  does  directly  contravene  its 
terms.  It  is  only  when  the  lapse  of  time  would  be  a  bar, 
that  the  new  promise  would  have  any  effect,  and  to  give  this 
effect  to  an  unwritten  promise,  because  of  delay,  which  was 
the  former  law,  would  be  to  leave  it  unchanged,  notwith- 
standing the  new  enactment.  The  cases  relied  on  have 
reference  to  the  principle  recognized  in  equity,  w^hich  will  not 
allow  a  party  to  reap  the  advantages  of  his  own  fraudulent 
representations  and  conduct,  when  confided  in  and  acted  on 
by  those  to  whom  they  were  made,  and  the  last  one,  Barcroft 
y.  Roberts,  carries  the  doctrine  to  its  extreme  limits,  beyond 
which  I  am  unwilling  to  go.  In  that  case,  it  would  have 
constituted  a  successful  fraud  to  have  permitted  the  defend- 
ant to  escape  responsibility. 

It  seems  to  me,  as  the  promise  to  pay,  so  must  the  assu- 
rance not  to  take  advantage  of  the  statute,  be  in  writing, 
and  thus  its  efficacy  enters  into  cases,  as  well  in  equity  as 
inlaw,  and  the  act  operates  evenly  and  unifonnly  in  both 
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jurisdictions.    To  this  effect  is  Shapley  v.  Abbott,  in  the  Court 
of  Appeals  of  New  York,  42  New  York,  443. 

Merrimon,  J.,  concurring.  In  my  judgment,  the  equita- 
ble right  of  a  creditor  plaintiff  to  have  the  debtor  defendant 
restrained  from  availing  himself  of  the  statute  of  limitation 
where  the  former  forbore  to  sue  until  after  the  bar,  at  the 
request  of  the  latter,  and  with  the  assurance  and  promise 
on  his  part,  that  he  would  not  afterwards  plead  the  statute 
of  limitation,  is  in  no  way  affected  by  the  statute,  (T/ie  Code,. 
§172,)  which  provides,  that  "no  acknowledgment  or  pronjise 
shall  be  received  as  evidence  of  a  new  and  continuing  con- 
tract, whereby  to  take  the  case  out  of  the  operation  of  this 
title,  (that  as  to  time  of  commencing  action,)  unless  the 
same  be  contained  in  some  writing,  signed  by  the  party  to  be 
charged  thereby ;  but  this  section  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest." 

The  right  is  founded  not  upon  a  new  promise  on  the  part 
of  the  debtor  to  pay  the  debt  barred,  as  contemplated  by 
this  statutory  provision,  but  upon  the  ground  that  before 
the  bar,  he  requested  the  creditor  not  to  sue  until  after  the 
bar,  upon  the  assurance  and  promise  of  the  debtor  that  he 
w^ould  not  afterwards  avail  himself  of  the  statute  of  limita- 
tion. In  view  of  such  assurance  and  promise  given  by  the 
debtor,  and  received  and  acted  upon  by  the  creditor,  it  would 
be  perfidious  and  iniquitous  for  the  debtor  to  plead  the  stat- 
ute, and  a  Court  of  Equity  will  not  allow  him  thus  to  take 
advantage  of,  and  reap  benefit  from  his  own  fraud  and 
wrong.  And  this  is  so  in  the  same  degree,  whether  the 
promise  was  made  verbally  or  in  writing. 

In  the  case  whore  the  equitable  right  arises  as  above  in- 
dicated, the  assurance  and  promise  are  given  before  the  bar 
arises  In  the  case  contemplated  by  the  statutory  provision 
above  recited,  the  new  promise  to  pay  is  made  after  (lie  bar, 
and  must  be  in  writing  to  be  effectual. 
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The  equitable  right  thus  arising,  is  distinctly  recognized 
and  upheld  in  Lyon  v.  Lyon,  8  Ired.  Eq.,  201 ;  Daniel  v. 
CommmionerSy  74  N.  C,  494 ;  Haymore  v.  CommissionerSy  85 
X.  C,  268 ;  Barcroft  v.  Roberts,  91  N.  C,  363,  and  other  cases. 

But  the  Court  of  Equity  will  not  thus  interfere  indefin- 
itely— ^it  will  do  so  only  for  a  reasonable  time — not  exceed- 
ing an  extension  of  the  time  equal  to  that  prescribed  by  the 
statute  of  limitation.  In  this  case,  the  plaintiff  did  not 
bring  his  action  until  more  than  eight  years  next  after  the 
bond  sued  upon  matured  as  to  the  surety,  the  defendant 
appellant.  I  therefore  think  he  cannot  recover,  as  to  the 
surety;  I  would  think  otherwise,  however,  if  the  action  had 
been  brought  within  six  years  after  such  maturity  of  the 
bond. 

Error.  Reversed. 


W.  K.  ANDRES,  Adm'r,  v.  J.  W.  POWELL  and  W.  C.  POWELL^ 

Ex'trs,  et  als. 

Executors — Statute  of  Limitation. 

1.  An  action  must  be  brought  against  an  executor  or  administrator  by  a 

creditor,  legatee  or  next  of  kin  of  the  decedent,  within  six  years 
after  the  filing  of  the  final  account,  or  it  will  be  barred  by  the 
statute. 

2.  The  rule  announced  in  Syme  v.  Badger,  96  N.  C,  197,  affirmed,  that 

a  suit  by  a  creditor  to  subject  the  descended  land  in  the  hands  of 
the  heir  to  the  payment  of  the  ancestor's  debts  is  barred,  if  not 
brought  within  seven  years  after  grant  of  administration  and  adver- 
tisement for  creditors. 

{Briggsx.  Smith,  83  N.  C,  306;  Vanghan  v.  Hines,  87  N.  C,  445;  Syme 
V.  Badger,  96  N.  C,  197;  cited  and  approved.  Davis  v.  Perry,  96  N, 
C.,260;  distinguished). 
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iBadger  v.  Daniel,  79  N.  C,  873;  Cox  v.  Cox,  84  N.  C,  138:  McKeithan 
V.  McGill,  83  N.  C,  517;  GodJey  v.  Taylor,  3  Dev.,  179;  Lawrence 
V.  Norfleet,  90  N.  C,  533:  W'^orf/iy  v.  Mcintosh,  Ibid?,  536;  /Sp^'er  v. 
James,  94  N.  C,  417:  cited  in  the  dissenting  opinion). 

This  was  a  civil  action,  tried  before  Clarky  Judge,  at  Jan- 
uary Term,  1887,  of  the  Superior  Court  of  Columbus  county. 

The  material  allegations  of  the  complaint  are  substantially 
as  follows  : 

A.  J.  Shipman,  the  plaintiff  *s  intestate,  died  in  the  county 
of  Bladen  in  1800,  and  one  J.  W.  Ellis  was  duly  appointed 
and  qualified  as  his  administrator,  on  the  17th  day  of  May, 
1809,  with  Thomas  S.  Memory,  W.  -M.  Baldwin  and  A.  F. 
Powell,  now  deceased,  as  the  sureties  on  his  administration 
bond.  The  said  J.  W.  Ellis  died  in  1883,  without  having 
fully  administered  the  assets  of  the  said  A.  J.  Shipman,  •and 
on  the day  of ,  1883,  the  plaintiff,  W.  K.An- 
dres, was  duly  appointed  and  qualified  as  administrator  de 
bonin  nan  upon  the  estate  of  the  said  Shipman  ;  the  said  A. 
F.  Powell,  one  of  the  sureties  on  Ellis's  bond,  died  in  the 
count}'  of  Columbus,  in  the  year  1873,  leaving  a  last  will 
and  testament,  with  the  defendants,  J.  W.  and  W.  C.  Powell, 
executors  thereto,,  who  caused  the  will  to  be  duly  proved  in 
the  proper  Court,  on  the  19th  of  November,  1873,  and  on 
that  day  qualified  as  executors,  and  immediately  thereafter 
made  the  advertisement  notifying  creditors,  &c.,  as  required 
bv  law. 

On  the  23d  day  of  February,  1885,  a  judgment  was  ren- 
dered in  the  Superior  Court  of  Bladen  county,  in  favor  of 
the  plaintiff,  as  administrator,  &c.,  against  Thomas  S.  Mem- 
ory, W.  M.  Baldwin  and  the  defendants,  J.  W.  and  W.  C. 
Powell,  executors  of  A.  F.  Powell,  in  an  action  in  the  name 
of  the  State  of  North  Carolina,  upon  his  relation,  against  the 
sureties  on  the  bond  of  the  said  J.  W.  Ellis,  administrator, 
&c.,  for  the  sum  of  §3,059.20,  with  interest  from  the  23d  day 
of  February,  1885,  and  the  further  sum  of  $155.90  costs,  and 
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no  part  of  said  judgment  has  been  paid.  The  said  A.  F.  Pow- 
ell left  a  large  estate,  both  real  and  personal,  which,  after 
the  payment  of  all  his  debts  theretofore  presented  for  pay- 
ment, was  divided  among  his  devisees,  the  defendants  in  this 
action.  Thomas  S.  Memory  and  W.  M.  Baldwin  are  insol- 
vent, and  the  plaintiff  asks  judgment  for  an  account,  and 
that  the  personal  estate  of  the  testator,  A.  F.  Powell,  be  sub- 
jected to  the  payment  of  the  judgment  in  his  favor,  and  if 
the  personal  estate  be  insuflBcient,  that  so  much  of  his  real 
estate  as  may  be  necessary  be  subjected  to  the  payment 
thereof. 

The  defendants,  among  other  defences  in  their  answer, 
rely  upon  the  seven  years' bar  of  the  statute;  {The  Code, 
§153,  sub-sec.  2.);  the  six  years'  bar,  {The  Code^  §154,  sub- 
sec.  2);  and  the  three  years'  bar,  (The  Code,  §155,  sub-sees. 
1  and  6). 

The  summons  was  issued  on  the  2d  day  of  July,  1885,  and 
at  the  August  Term,  1886,  the  cause  was  referred  by  con- 
sent, to  find  the  facts,  and  state  his  conclusions  of  law,  and 
take  an  account  of  the  administration  of  the  estate  of  A.  F. 
Powell,  deceased,  and  report  to  the  next  Term  of  the  Court. 

At  the  Januarj'  Term,  1887,  the  referee  filed  his  report, 
finding,  among  other  facts,  those  herein  before  stated  in  the 
allegations  of  the  complaint,  and  tlie  following  in  addition 
thereto,  necessary  to  be  considered  in  determining  the  case 
before  us  on  appeal. 

On  the  8th  of  October,  1875,  the  executors  of  A.  F.  Pow- 
ell filed  their  final  settlement,  which  was  examined  and 
approved.  That  there  were  no  outstanding  debts  against  the 
estate  of  the  said  A.  F.  Powell,  (meaning,  of  course,  other 
than  the  claim  of  the  plaintiff);  that  the  final  account  of 
said  executors  had  been  audited  and  approved  more  than 
six  years  before  the  institution  of  the  suit  in  Bladen  against 
W.  M.  Baldwin,  T.  S.  Memory  and  the  said  J.  W.  and  W.C. 
Powell,  executors  of  A.  F.  Powell ;  and  that  the  other  defend- 
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ants  were  not  parties  to  said  action ;  and  that  breaches  of  his 
bond  were  committed  by  J.  W.  Ellis  more  than  six  years 
before  the  institution  of  the  suit  in  Bladen  against  the  said 
Baldwin  and  others,  and  also  within  six  years  before  the  in- 
^titution  of  said  suit;  that  breaches  of  the  bond  of  the  said 
J.  W.  Ellis  had  been  committed  more  than  seven  vears  next 
after  the  qualification  of  said  executors,  and  their  making 
the  advertisement  required  by  law,  and  also  before  the  com- 
mencement of  the  suit  in  Bladen  against  Baldwin  and  otli- 
ers,  and  also  within  seven  years;  that  some  of  the  breaches 
of  the  bond  of  the  said  J.  W.  Ellis  were  committed  more 
than  three  vears  before  the  commencement  of  the  suit  in 
Bladen,  and  some  within  that  time,  and  that  a  right  of  ac- 
tion had  accrued  to  the  parties  in  interest  more  than  three 
years  before  the  commencement  of  said  suit,  and  also  within 
that  time,  that  said  J.  W.  and  W.  C.  Pow-ell,  executors  of  A. 
F.  Powell,  after  filing  their  final  account  and  settlement,  dis- 
bursed, paid  out  and  turned  over  to  the  heirs,  distributees, 
legatees  and  next  of  kin,  the  money  and  effects  of  their  tes- 
tator, more  than  three  vears  next  before  the  commencement 
of  the  suit  instituted  in  Bladen  countv,  *  *  *  g^^^j 
more  than  three  years  next  before  the  commencement  of  this 
action.  The  sum  so  paid  out  was,  including  interest, 
$22,823.02. 

The  referee,  among  other  conclusions  of  law,  finds: 

"That  the  plea  of  the  six  }"ears*  statute  of  limitation  can 
not  avail  the  defendants. 

"That  the  plea  of  the  seven  years'  statute  of  limitation 
is  untenable  and  can  not  avail  the  defendants. 

"That  the  plea  of  the  three  years'  statute  (Tlie  Code,  §155, 
sub-sec.  0,)  can  not  avail  the  defendants." 

To  the  report  of  the  referee,  the  defendants  filed  the  fol- 
lowing exceptions : 

"1st.  It  being  found  as  a  fact,  that  this  action  was  not 
commenced  within  seven  years  next  after  the  qualification 
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of  J.  W.  and  W.  C.  Powell,  executors  of  the  estate  of  A.  F. 
Powell,  deceased,  and  their  making  the  advertisement  re- 
quired by  law,  the  defendants  insist  that  the  plaintiff  can- 
not recover  under  this  state  of  facts,  whereas  the  referee  has 
found  as  a  matter  of  law  to  the  contrarv,  and  in  which  the 
defendants  insist  there  is  error. 

"  2d.  The  referee  having  found  as  a  fact,  that  the  said  ex- 
ecutors, J.  W.  and  W.  C.  Powell,  filed  their  final  account, 
which  had  been  audited  and  approved  more  than  six  years 
before  the  institution  of  the  suit  in  Bladen  county  against 
W.  M.  Baldwin  et  als.,  he  ought  to  have  found  as  a  conclu- 
sion of  law,  that  the  plaintiff  could  not  recover  in  this  action, 
whereas  he  found  to  the  contrary,  and  in  which  the  defend- 
ants insist  there  is  error. 

"  3d.  The  referee  having  found  as  a  fact,  that  the  said  ex- 
ecutors, J.  W.  and  W.  C.  Powell,  after  filing  their  final  ac- 
count and  settlement,  disbursed,  paid  out,  and  turned  over 
to  the  heirs  at  law,  legatees  and  next  of  kin,  the  moneys  and 
effects  of  their  testator,  more  than  three  vears  next  before 
the  commencement  of  the  said  suit  in  Bladen  countv  bv  W. 
K.Andres,  administrator  d.  b.  n.,  v.  W.  M.  Baldwin  et  als., 
and  that  some  of  the  breaches  on  the  bond  of  J.  W.  Ellis 
administrator  of  A.  J.  Shipman,  occurred  more  than  three 
vears  before  the  commencement  of  the  said  suit  bv  W.  K. 
Andres,  administrator,  etc.,  v.  W.  M.  Baldwin  et  als.,  he 
ought  to  have  found  as  a  conclusion  of  law,  that  the  plain- 
tiff's right  of  action  was  barred  against  the  said  legatees  and 
next  of  kin,  whereas  he  found  to  the  contrary,  and  in  which 
the  defendants  insist  there  is  error." 

His  Honor  was  of  opinion  with  the  referee.  The  excep- 
tions were  overruled,  and  judgment  rendered  in  favor  of  the 
plaintiff  and  against  the  defendants,  ordering  and  adjudging 
that  the  land  described  in  the'  report  be  sold,  &c.,  and  the 
proceeds  applied  to  the  satisfaction  of  the  debt  described'in 
the  complaint. 
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From  this  judgment  the  defendant  appealed. 

Mr.  John  Devereux,  Jr.^  for  the  plaintiff. 
Mr.  A,  W.  Haywood,  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  Section  153,  sub-sec.  2^ 
of  Tlu  Code,  prescribes  that  an  action  must  be  commenced 
within  seven  years,  "by  any  creditor  of  a  deceased  person 
against  his  personal  or  real  representative,"  &c.  Section 
154,  sub-sec.  2,  prescribes  that  an  action  must  be  commenced 
against  an  executor,  administrator,  &c.,  within  six  years 
after  the  auditing  of  his  final  accounts.  Section  155,  sub- 
sec.  6,  prescribes  that  an  action  must  be  brought  against  the 
sureties  of  any  executor,  &c.,  within  three  years  after  the 
breach  complained  of. 

Section  1528  enacts,  that  "  all  persons  succeeding  to  the 
real  or  personal  property  of  a  decedent,  by  inheritance,  de- 
vise, bequest,  or  distribution,  shall  be  liable  jointly  and  not 
separately,  for  the  debts  of  such  decedent."  And  §1529  pro- 
vides, that  no  person  shall  be  liable  under  the  preceding 
section,  beyond  the  value  of  the  property  so  acquired  by 
him,  or  for  any  part  of  a  debt  that  might  by  action  or  other 
due  proceeding  have  been  collected  from  the  executor,  ad- 
ministrator, or  collector  of  the  decedent,  and  it  is  incum- 
bent on  the  creditor  to  show  the  matters  herein  required,  to 
render  such  person  liable." 

All  these  acts  are  intended  to  limit  the  liability  of  execu- 
tors, administrators,  next  of  kin  and  heirs  of  decedents,  and 
after  reasonable  time,  to  give  quiet  and  rei)Ose  to  the  estates 
of  dead  men. 

In  Brlf/fjsv.  S)nith,  83  N.  C,  30G,  it  is  held,  that  the  action 
must  be  brought  within  six  years  after  the  auditing  of  the 
final  accounts,  if  there  is  no  such  disability. 

In  VaxKjhan  v.  Hines,  <S7  N.  C,  445,  Ashe,  J.,  says:  **Our 
conclusion  is,  that  after  the  final  account,  the  statute  does 
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run  against  the  next  of  kin,  and  an  action  against  the  ad- 
ministrator upon  his  official  bond  is  barred  after  six  years 
from  the  auditing  of  his  final  account.  And  if  the  statute 
protects  the  principal,  it  must  also  protect  the  surety  on  the 
bond." 

If  the  executor  or  administrator  fail  to  pay  over  to  the 
next  of  kin  within  six  years  after  the  final  account  is  aud- 
ited, they  are  barred.  To  avoid  the  statutory  bar,  they  must 
bring  action  within  that  period.  It  would  be  a  curious  legal 
anomaly,  if,  within  six  years,  the  next  of  kin  should  bring 
their  action  against  the  executor  or  administrator,  (and  they 
must  bring  it  within  six  years  or  be  barred,)  and  recover, 
and  then  more  than  six  years  after  the  auditing  of  the  ac- 
count, a  creditor  of  the  deceased  should  bring  action,  and 
be  allowed  to  recover,  either  out  of  the  executor  or  admin- 
istrator, or  out  of  the  next  of  kin  or  heir.  The  statute 
might  well  be  regarded  as  dead  and  worthless,  if  such  could 
be  the  result,  and  the  estate  of  dead  men  could  never  find 
repose. 

The  case  of  Davis  v.  Perry,  96  N.  C,  260,  and  cited  by 
counsel  for  the  plaintiff,  has  no  application.  In  that  case, 
the  plea  of  the  statute  was  not  relied  on  in  the  answer,  and 
the  defence  must  be  taken  by  answer.     The  Code  §138. 

A.  J.  Shipman  died  in  1869,  and  administration  was  taken 
out  on  his  estate  on  the  17th  of  May,  1869,  by  J.  W.  Ellis. 
Ellis  died  in  1883,  nearly  fourteen  years  after,  and  it  not 
only  does  not  appear  that  the  money  could  not  have  been 
collected  out  of  him,  but  the  devastavit  complained  of,  was 
committed  more  than  six  vears  before  his  death.  A.  F. 
Powell  died  in  1873,  and  the  final  account  of  his  executors 
was  audited  in  October,  1875,  and  his  estate  distributed  ten 
years  before  the  bringing  of  this  action,  and  eight  years 
before  the  death  of  J.  W.  Ellis,  the  administrator  of  Ship- 
man. 
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This  action  was  commenced  in  1885,  about  twelve  yeai-s 
after  the  qualification  of  the  executor  of  A.  F.  Powell,  and 
we  think  that  it  is  barred,  both  by  the  six  years'  and  the 
seven  years'  statutes.  If  those  statutes  have  any  life  and 
force,  they  must  apply  to  such  a  case  as  this.  The  case  of 
Syms  V.  Badger,  96  N.  C,  197,  and  the  authorities  there  cited, 
are  conclusive  upon  the  point  as  to  the  seven  years'  bar,  and 
we  need  not  consider  it  further,  except  to  add  to  the  author- 
ities the  case  of  Peck  v.  Wlmrton,  Martin  v.  Verger,  (Tenn. 
Rep.,)  360. 

That  was  a  suit  instituted  to  subject  the  land  descended 
to  the  heirs  of  Daniel  Wharton  to  the  payment  of  his  debts, 
under  circumstances  very  similar  to  those  in  the  present 
<jase,  and  the  same  defences  were  relied  on  as  here,  with  the 
-exception  that  the  seven  years'  bar  was  that  of  the  act  of 
1715,  which  was  embodied  in  the  laws  of  Tennessee.  In 
that  case,  the  Court  say:  "Situated  as  these  parties  are,  who 
ought  to  lose,  for  it  appears  that  a  loss  must  be  sustained? 
*  *  *  *  In  case,  then,  of  a  waste  of  the  personal  estate, 
who  shall  bear  the  loss?  Is  it  more  reasonable  that  it  should 
fall  upon  the  heir,  who  has  no  more  power  than  the  creditor, 
(indeed  not  so  much,)  to  coerce  the  administrator  to  pursue 
the  right  course?  The  creditor  can  sue  the  administrator 
for  his  demands — the  heir  cannot  compel  the  administrator 
to  pay  the  debts  of  the  estate;  he  may  have  a  wish  that  it 
may  be  done,  but  what  facilities  has  the  law  given  him? 
Then  to  tie  up  the  hand  of  the  heir,  first,  as  to  the  appoint- 
ment of  the  administrator;  secondly,  as  to  the  management 
of  the  personal  estate ;  thirdly,  as  to  the  bringing  and  prose- 
<;uting  of  suits  for  debts  due  by  the  ancestor,  and  yet  say, 
that  finally  his  estate  shall  be  swept  away,  because  an  acci- 
"dent  has  happened  in  managing  the  personal  estate,  would 
be  casting  upon  the  heir  a  most  unnatural  and  intolerable 
burthen.  Upon  the  right  of  the  heir  to  plead  the  statute  of 
limitation,  we  are  of  opinion  that  he  may  insist  upon  it. 
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and  that  he  is  not  limited  on  the  scire  facias  to  contest  only 
the  finding  of  the  plea  of  fully  administered.  ♦  *  *  * 
We  are,  nioreover,  of  the  opinion  that  the  act  of  1715,  of 
seven  years,  will  operate  as  a  bar,  and  that  that  act  is  in 
force,  we  consider  one  of  the  best  established  positions  liti- 
gated in  our  Courts.  It  is  so  held  in  North  Carolina,  and  a 
concurrence  of  opinion  in  the  Judges  of  that  State,  even  if 
we  had  doubts,  would  incline  us  to  pause  before  we  expressed 
them." 

There  is  error,  and  the  judgment  must  be  reversed.  Let 
this  be  certified. 

Merrimon,  J.,  (dissenting).  The  statute  (The  Code,  §153, 
par.  2,)  provides  that  actions  brought  by  any  creditor  of  a 
deceased  person,  against  his  j>ersonal  or  real  representative, 
must  be  brought  within  seven  years  next  after  the  qualifica- 
tion of  the  executor  or  administrator,  and  his  making  the 
advertisement  required  by  law  for  creditors  of  the  deceased 
to  present  their  claims,  where  no  personal  service  of  such 
notice  in  writing  is  made  upon  the  creditor ;  and  a  creditor 
thus  barred  of  a  recovery  against  the  representative  of  any 
principal  debtor,  shall  also  be  barred  of  a  recovery  against 
the  surety  to  such  debt. 

In  my  judgment,  this  limitation  refers  to  and  embraces 
onh'  such  causes  of  action  as  exist  and  are  actionable  at  the 
time  the  executor  or  administrator  qualifies  as  such,  and 
makes  the  advertisement  mentioned,  with  the  exception  of 
causes  of  action — claims  and  debts — as  to  which  the  ex- 
ecutor or  administrator  gives  the  creditor  express  notice  to 
pr^ent  the  same,  as  provided  by  the  statute,  ( The  Code,  §1424,) 
and  as  to  which  a  different  limitation  applies.  It  does  not 
apply  to  causes  of  action  that  arise — however  they  may  arise 
— after  the  time  designated,  until  they  become  actionable ; 
until  a  cause  of  action  upon  them  has  accrued,  and  particu- 
larly, it  does  not  apply  to  debts  and  liabilities  of  the  testa- 


164  IN  THE  SUPREME  COURT. 


Andres  t?.  Powelx.. 


tor  or  intestate  which  had  not  matured  and  become  actiona- 
ble at  that  time,  and  does  not  apply  to  them  until  the  right 
of  action  upon  them  accrues. 

The  interpretation  that  it  does,  it  seems  to  me,  leads  to  the 
anomalous  and  absurd  result  of  barring  a  party's  debt  or 
demand  before  it  becomes  actionable.  Such  an  interpreta- 
tion ought  not  to  be  adopted,  if  one  more  consonant  with 
justice  and  reason  can  be  given. 

As  I  do  not  concur  in  the  opinion  and  judgment  of  the 
Court,  I  will  state  some  of  the  grounds  of  my  dissent. 

It  is  important  to  observe,  that  the  statute  (Acts  1868— '69, 
chap.  113,)  and  several  subsequent  ones — some  of  them 
amendatory,  and  others  not — all  embodied  in  The  Code,  ch. 
33,  entitled  ^^  Executors  and  Administrators,"  have,  in  many 
important  respects,  materially  changed  the  statutory  regula- 
tions of  the  State  in  respect  to  the  settlement  and  disposition 
of  the  personal  estates  of  deceased  persons  from  what  they 
formerly  were. 

It  is  to  be  regretted  that  these  regulations  are  to  some  ex- 
tent complicated  and  confused.  They  need  to  be  clear,  sim- 
ple, and  of  easy  comprehension,  particularly  because  they 
are  of  general  and  constant  application,  and  very  frequently- 
applied  by  officers  and  persons  not  skilled  in  the  interpre- 
tation of  statutes. 

Now,  applying  this  general  remark,  in  a  single  respect 
applicable  here,  it  is  to  be  noticed  that  the  present  statute 
contemplates,  as  formerly,  that  the  executor,  administrator 
or  collector  shall  regularly  prepare  the  estate  in  his  hands 
for  final  distribution,  immediately  after  the  lapse  of  two 
years  next  after  his  qualification.  It  is  provided,  (The  Code, 
§1488,)  that  "  no  executor,  administrator  or  collector  shall 
hold  or  retain  in  his  hands,  more  of  the  deceased's  estate 
than  amounts  to  his  necessary  charges  and  disbursements, 
and  such  debts  as  he  shall  legally  pay ;  but  all  such  estate 
so  remaining,  shall  immediately   aftei*  the  expiration  of  two 
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yearSy  be  divided,  and  be  delivered  and  paid  to  such  person 
to  whom  the  same  may  be  due  by  law,  or  the  will  of  the 
deceased." 

There  is,  however,  no  provision  as  formerly  (Rev.  Code,  ch. 
40,  §24,)  requiring  refunding  bonds  to  be  taken  from  the 
next  of  kin,  or  legatees,  or  other  person  entitled  to  the  per- 
sonal estate,  for  the  benefit  of  creditors.  Regularly,  at  once 
after  two  years,  the  personal  property  of  whatever  kind 
ought  to  be  delivered  and  paid  to  the  persons  entitled  to  the 
same,  and  the  executor  or  administrator  may  be  compelled 
to  render  his  final  account  at  any  time  after  that  time,  {The 
Code,  §§1402-1510,)  except  {The  Code,  §1489,)  that,  if  it  shall 
appear  on  an  examination  of  the  final  account  of  the  exec- 
utor, administrator  or  collector,  that  a  debt  against  the  estate 
is  not  due,  or  on  which  a  suit  is  pending,  the  Court  or  Judge 
shall  allow  a  sum  of  money  sufficient  to  satisfy  such  claim, 
or  its  proportion  of  the  assets,  to  remain  in  the  hands  of 
such  executor,  administrator  or  collector,  for  the  purpose  of 
paying  such  debt  when  due,  or  when  recovered,  with  the 
expense  of  contesting  the  same. 

A  creditor  may,  after  the  lapse  of  two  yeai's,  as  indicated 
above,  sue  the  executor  or  administrator,  have  his  debt  ascer- 
tained, and  judgment  for  the  same,  {The  Code,  §§1427-1509,) 
but  he  must,  if  the  estate  has  been  distributed  to  those  enti- 
tled to  it,  as  regularly  it  ought  to  have  been,  proceed 
against  the  "  persons  succeeding  to  the  real  or  personal  pro- 
perty of  a  decedent  by  inheritance,  devise  or  distribution," 
who  "  shall  be  liable  jointly  and  not  separately  for  the  debt 
of  such  decedent."    ( The  Code,  §§1528-1532.) 

The  executor  or  administrator  would  be  required  to  ac- 
count for  any  assets  remaining  or  subsequently  coming  into 
his  bands  after  the  lapse  of  two  years,  as  indicated  ;  but  if 
he  had  delivered  and  paid  the  same  to  the  persons  entitled, 
the  creditor  would  proceed  against  the  lattei\  whether  next  of 
kin  or  legatee,  and  if  the  personal  estate  were  insufficient  to 
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pay  the  debt  or  demand,  then  against  the  heir  or  devisee,  to 
subject  the  land  of  the  testator  or  intestate  to  the  payment 
of  the  same.  If  the  heir  or  devisee  had  sold  the  land  before 
the  lapse  of  two  years  next  after  the  grant  of  letters,  ( The 
Code,  §1442,)  the  creditor  might  still  have  it  sold  to  satisfy 
his  debt ;  if  he  sold  it  after  the  lapse  of  that  time  to  a  pur- 
chaser who  had  no  notice  of  the  debt,  the  latter  would  get 
a  good  title  as  against  the  creditor,  but  the  latter  would  have 
the  right  to  have  the  heir  or  devisee  account  to  him  for  the 
value  of  the  land  so  sold,  or  so  much  thereof  as  would  be 
necessary  to  pay  his  debt.  Tlie  Code,  §§1509,  1528,  1534 ; 
Badger  v.  Daniel,  79  N.  C,  372 ;  Davis  v.  Pemj,  96  N.  C,  260. 

This  is  the  regular  course  of  procedure  in  such  respects, 
and  the  statute  of  limitation  first  above  set  forth  has  refer- 
ence to  and  bears  upon  it. 

If  a  creditor's  debt  or  demand  against  the  testator  or  intes- 
tate sued  upon,  was  due  and  actionable  at  the  time  the  exec- 
utor or  administrator  (lualified,  and  advertised  for  creditors 
to  present  their  debts  and  demands,  and  more  than  seven 
years  lapsed  before  he  brought  his  action  to  recover  his  debt, 
the  executor,  administrator,  or  heir,  or  devisee,  or  all  of 
them,  might  avail  himself  or  themselves  of  this  statute  of 
limitation.  The  statute  so  expressly  provides,  and  seems  to 
contemplate  that  the  cause  of  action  at  once  affects  the  heir 
or  devisee,  as  well  as  the  executor  or  administrator ;  and 
hence,  the  purpose  is  to  protect  all  by  the  same  lapse  of  time. 
The  creditor  might  therefore  deem  it  prudent,  especially 
after  the  lapse  of  two  years,  to  bring  a  creditor's  action,  as 
allowed  by  the  statute,  {The  Code,  §§1448-1511,)  alleging  a 
deficiency  of  assets,  and  making  the  heir  or  devisee  a  party, 
so  as  to  prevent  the  lapse  of  time. 

But  it  would  be  otherwise  as  to  causes  of  action  accruing 
subsequent  to  the  qualification  of  the  executor  or  adminis- 
trator, and  advertisement  as  indicated. 
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In  such  cases,  time  would  lapse  as  against  the  creditor^ 
only  frona  the  time  his  right  of  action  accrued.  This  would 
be  just  and  reasonable,  and  the  statute  so  contemplates.  The 
Codcy  §1509,  expressly  provides,  that  "an  action  may  be 
brought  by  a  creditor,  against  an  executor,  administrator,  or 
collector,  on  a  demand  at  any  time  after  it  is  due,"  &c.,  and 
tbe  like  right  of  the  creditor  to  sue  after  his  debt  matures, 
is  recognized  in  The  Code,  §1427. 

But  what  statute  of  limitation  applies  as  to  the  class  of 
cases  last  mentioned  ?  It  seems  to  me,  to  be  that  first  above 
cited,  because  its  scope,  s[)irit  and  purpose  take  in  all  causes 
of  action,  whether  matured  or  not,  existing  at  the  time  of 
the  qualification  of  the  executor  or  administrator;  and 
moreover,  it  is  the  particular  one  that  embraces  in  terms  the 
"^personal  or  real  representative "  of  a  testator  or  intestate. 
Cox  v.  Cox,  84  N.  C,  138;  McKctlmn  v.  McGill,  83  N.  C,  517. 

The  last  cited  case  is  pertinent,  as  reflecting  strong  light 
upon  the  meaning  of  the  statute  now  under  consideration. 
It  may  be  said,  tliat  this  is  the  general  statute  of  limitation, 
prescribing  the  time  within  which  actions  founded  upon 
causes  of  action  affecting  the  executor  or  administrator,  as 
such,  and  the  heir  or  devisee,  with  liability,  directly  or  indi- 
rectly, must  be  brought. 

Then,  how  does  that  statute  just  mentioned  affect  the 
present  case  ?  The  testator  of  the  defendant  executors,  A.  F. 
Powell,  deceased,  was  in  his  life-time  one  of  the  sureties — 
the  only  solvent  one — to  the  administration  bond  of  the 
first  administrator,  J.  W.  Ellis,  now  deceased,  of  the  intestate 
of  the  plaintiff,  who  qualified  as  such  on  the  17th  day  of 
May,  1869,  and  afterwards  died  in  1883,  without  settling  and 
closing  the  estate  so  in  his  hands,  and  the  present  plaintiff 
was  appointed  administrator  de  bonis  non,  in  his  stead.  The 
latter  afterwards  brought  his  action  against  the  sureties 
of  his  predecessor  administrator,  EUis,  upon  his  bond  as 
administrator,  assigning  as  a  breach  thereof,  that  his  admin- 
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istrator  had  neglected  and  failed  to  deliver  and  pay  to  the 
plaintiff,  the  property,  effects  and  moneys,  that  were  in  his 
hands  as  such  administrator,  at  the  time  of  his  death.  The 
defendants,  J.  W.  Powell  and  W.  C.  Powell,  executors  of  the 
will  of  A.  F.  Powell,  deceased,  who  was  one  of  the  sureties 
mentioned,  were  parties  defendant  to  the  last  mentioned 
action,  and  the  plaintiff  therein,  who  is  the  present  plaintiff, 
recovered  judgment  against  them  on  the  23d  of  February, 
1885,  for  $3,059.20,  with  interest,  and  for  costs.  It  does  not 
appear  that  the  present  defendant  executors,  who  were  de- 
fendants in  that  action,  pleaded  therein  the  statute  of  limi- 
tation. Be  this  as  it  may,  the  plaintiff  obtained  judgment 
as  stated  above. 

The  present  action  is  brought  to  compel  the  defendant 
executors  of  the  will  of  A.  F.  Powell,  deceased,  to  account 
for  assets  in  their  hands,  and  pay  the  judgment  mentioned ; 
or  if  they  have  no  such  assets,  but  have  delivered  and  paid 
to  the  legatees  of  their  testator,  property  and  money,  then 
to  compel  them  to  pay  the  said  judgment,  and  if  they  failed 
to  receive  personalty  sufficient  to  pay  the  same,  then  to  have 
so  much  of  the  land  of  the  testator  sold  as  may  be  necessary 
to  pay  the  judgment,  &c. 

The  legatees  and  devisees  of  the  will  are  defendants.  And 
all  the  defendants  plead  and  rely  upon  the  statute  of  lim- 
itation. 

Now,  it  seems  to  me  clear,  that  this  statute  is  not  a  bar  to 
the  plaintiff's  action.  The  administration  bond  mentioned, 
was  a  continuing  one — there  could  be  no  bar  to  it,  except  in 
the  cases  specified  by  the  statute,  {The  Code,  §154,  par.  2,) 
which  provides,  that  an  action  against  any  executor,  admin- 
istrator, collector  or  guardian,  upon  his  official  bond,  will 
be  barred,  if  not  brought  within  six  years  after  the  auditing 
of  his  final  account  by  the  proper  officer,  and  the  filing  of 
such  audited  account  as  required  bylaw;  and  likewise,  in 
the  case  prescribed  in  the  other  statute,  {The  Code,  §155,  par. 
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6,)  which  provides,  that  an  action  against  the  sureties  of  an 
executor,  administrator,  collector  or  guardian,  on  the  official 
bond  of  their  principal,  shall  be  barred,  unless  brought 
within  three  years  after  the  breach  thereof  complained  of. 
But  no  final  account  of  the  administrator  Ellis  ever  was 
audited,  and  the  breach  of  his  official  bond  complained  of, 
happened  in  1883,  and  this  action  was  begun  on  the  2d  day 
of  July,  1885,  less  than  three  years  next  after  the  breach  of 
the  bond. 

The  plaintiff's  particular  cause  of  action  sued  upon  in 
the  action  in  which  he  obtained  the  judgment  mentioned, 
and  which  he  seeks  by  this  action  to  have  paid  and  dis- 
charged, did  not  accrue  until  in  1883.  It  must  be  remem- 
bered, that  the  official  bond  of  the  administrator  is  not  the 
cause  of  action,  and  the  statute  of  limitation  does  not  apply 
to  it  at  all — it  is  the  breach  of  that  bond  that  constitutes  the 
cause  of  action,  and  it  is  to  an  action  founded  upon  this 
breach,  that  the  limitation  applies.  There  may  be  numer- 
ous and  different  kinds  of  breaches  of  almost  every  official 
bond,  and  each  of  these  might  constitute  a  cause  of  action 
in  favor  of  some  person  interested.  In  this  case,  it  may  be — 
it  seems  probable  there  were — numerous  breaches  of  the 
official  bond  of  the  administrator  Ellis.  The  plaintiff's 
cause  of  action  was  the  last  breach  of  it — that  indicated  and 
sued  upon,  and  it  happened,  and  the  right  of  action  accrued 
upon  it,  as  we  have  seen,  in  1883. 

When  Ellis,  administrator,  and  his  sureties  executed  it, 
they  stipulated  therein,  that  they  would  answer  and  be 
amenable  for  every  breach  of  its  condition,  whenever  this 
might  happen. 

The  testator  of  the  defendant  executors,  as  surety  to  that 
bond,  so  stipulated  and  bound  himself,  and  he  was  so  liable 
in  his  life-time,  and  this  liability  continued  as  to  the  execu- 
tors of  his  will,  and  his  estate  in  their  hands,  and  in  the 
hands  of  the  legatees  and  devisees  of  his  will  after  his  death. 
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The  official  bond  was  cwirent — continuously  operative  and 
effectual — ^until  the  whole  subject-matter  embraced  by  it  was 
completely  ended,  and  each  succeeding  time  there  was  a 
breach  of  its  condition,  an  action  arose  in  favor  of  some 
person.  Here,  the  cause  of  action  so  arose  in  favor  of  the 
plaintiff,  and  he  at  once,  within  a  brief  while,  brought  his 
action.  The  defendant  executors,  legatees,  devisees  and 
heirs,  cannot  avail  themselves  of  the  statute  of  limitation 
first  above  set  forth,  because  the  cause  of  action  did  not 
exist  at  the  time  the  executors  of  the  will  of  A.  F.  Powell, 
deceased,  qualified  as  such,  and  did  not  accrue  until  the 
breach  of  the  bond  executed  by  their  testator,  which  hap- 
pened in  1883. 

I  am  therefore  of  opinion  that  the  opinion  and  judg- 
ment of  the  Court  rest  upon  the  misapprehension  that  time 
began  to  lapse  against  the  plaintiff's  cause  of  action  at  once 
after  the  qualification  of  the  executors,  and  years  before  the 
cause  of  action  arose  or  became  actionable.  I  cannot  con- 
clude that  an  interpretation  of  the  statute  in  question,  that 
leads  to  such  results,  is  the  correct  one.  I  will  add,  that  the 
interpretation  I  have  thus  given  the  statute  first  above  cited 
and  set  forth,  is  fully  sustained  by  this  Court  in  interpreting 
a  statute  on  the  same  subject,  almost  exactly  similar  in  per- 
tinent respects,  in  Godley  v.  Taylor,  3  Dev.,  179.  In  that  case. 
Judge  Hall  said :  "  When  the  Legislature  say  that  credit- 
ors shall  make  their  claim  within  seven  years  after  the  death 
of  the  testator,  they  must  have  had  in  contemplation,  such 
a  creditor  as  had  a  claim  to  make — such  a  claim  as  might  be 
enforced  in  presenti.  They  did  not  mean  a  claim  that  might 
arise  in  fiduro ;  which  could  not  be  enforced  until  it  did 
arise  or  accrue.  By  an  equitable  construction  of  the  act,  he 
must  make  his  claim  w^ithin  seven  years  after  it  accrues.  Ta 
require  him  to  make  it  before,  would  be  to  require  of  him 
an  impossibility." 


r 


FEBRUARY  TERM,  1887.  171 


Andres  v.  Powell. 


This  decision  has  always  been  recognized  and  acted  upon 
as  a  correct  interpretation  of  the  statute  mentioned  in  it,  and 
it  is  expressly  recognized  and  approved  in  McKdhan  v.  Mc- 
GiUy  supra. 

What  I  have  said,  in  no  way  conflicts  with  what  this 
Court  said  or  decided  in  Lawrence  v.  Norfleet,  90  N.  C,  533, 
and  Worthy  v.  Mcintosh,  Ibid.,  536.  In  these  cases,  the  Court 
neither  said,  nor  intimated,  nor  decided,  that  a  debt  or  de- 
mand against  an  executor  or  administrator,  or  real  repre- 
sentative, was  barred  after  the  lapse  of  seven  years  next 
s&er  the  qualification  of  the  executor  or  administrator,  al- 
though the  debt  or  demand  had  not  matured,  and  no  cause 
of  action  had  accrued.  In  both  cases,  the  cause  of  action 
had  accrued  when  the  time  began  to  lapse  against  the  plain- 
tiff. 

It  is  by  no  means  clear  that  the  defendants,  legatees,  devi- 
sees, and  heirs  at  law,  are  not,  in  any  view  of  this  case,  pre- 
cluded from  pleading  the  statute  of  limitation,  inasmuch 
as  the  defendant  executors  suffered  the  plaintiff*  to  obtain 
judgment  against  them.  Speer  v.  Janies,  94  N.  C,  417.  But 
I  do  not  deem  it  necessary  to  express  any  opinion  in  respect 
to  this  view  of  the  plaintiff* 's  rights. 

Error.  Reversed. 
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A.  B.  DAVIDSON  v.  McD.  ARLEDGE  et  aL 

Boundary — Evidence — Estoppel. 

1.  The  map  of  a  city  or  to\^ai,  which  is  adopted  and  recognized  by  the 

municipal  authorities  as  correct,  is  competent  evidence  to  establish 
the  location  of  a  lot  in  the  city. 

2.  In  order  to  show  title  out  of  the  State  by  a  possession  for  thirty  years, 

it  is  not  necessary  to  show  any  privity  between  the  different  occu- 
pants. 

3.  Where  there  is  a  dispute  as  to  the  dividing  line  between  two  adjoin- 

ing tracts,  the  acts  and  admissions  of  the  adjoining  proprietors  re- 
cognizing one  line  as  the  true  one,  are  evidence  of  its  location  when 
the  line  is  unfixed  and  uncertain,  but  where  it  is  well  ascertained, 
such  acts  and  admissions  are  not  competent  evidence  either  to 
change  the  line  or  to  estop  the  party  from  setting  up  the  true  line. 

4.  It  seeniSj  that  such  acts  wiU  entitle  the  losing  party  to  recover  the 

value  of  the  improvements  he  may  have  put  on  the  land,  in  good 
faith. 

5.  The  rulings  made  when  this  case  was  before  the  Court  on  a  former 

appeal,  (b8  N.  C,  326,)  repeated  and  affirmed. 

(Davidson  v.  Arledge,  88  N.  C,  826:  Davis  v.  McArthur,  78  N.  C,  357; 
cited  and  approved). 

Civil   action,  tried  before  Avery,  Judge,  and  a  jury,  at 
Spring  Term,  1886,  of  Mecklenburg  Superior  Court. 
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The  following  plat  will  explain  the  matter  in  controversy 
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There  was  a  judgment  for  the  plaintiff,  and  the  defendants 
appealed. 
The  facts  fully  appear  in  the  opinion. 

Mr.  John  Devei^mx,  Jr.,  for  the  plaintiff. 
Mr.  Piatt  D.  Walker,  {Messrs.  A.  Burwell  and  Geo.  E.  Wilson 
were  with  him  on  the  brief,)  for  the  defendants. 

Smith,  C.  J.  When  this  cause  was  before  the  Court  on 
the  former  appeal,  88  N.  C,  326,  and  the  title  to  the  same 
narrow  strip  of  territory  formed  by  the  different  locations 
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of  the  boundary  line  between  lots  numbered  78  and  79  was 
in  dispute,  it  appeared  that  William  E.  White,  under  a  deed 
from  Daniel  Asbury  made  in  1858,  and  conveying  the  four 
lots,  69,  70,  77  and  78,  the  upper  half  of  the  square,  and 
under  a  deed  from  the  administrator  of  R.  E.  Carson,  made 
in  1801,  and  conveying  lots  79  and  80,  one  fourth  of  the 
square,  became  the  owner  of  both  lots  78  and  79  and  the 
different  antecedent  locations  of  their  divisional  line  ceased 
to  be  the  subject  of  controversy. 

Upon  his  death,  and  under  a  power  contained  in  the  will, 
his  executor  in  May,  1869,  conveyed  to  the  plaintiff  the  four 
lots  constituting  the  upper  portion  of  square  No.  10,  and 
designated  as  being  in  the  city  of  Charlotte  "  on  the  plan 
thereof;"  and  in  June,  1870,  the  executor  conveyed  to  the 
defendants  "that  portion  of  lots  numbers  79  and  80,  fronting 
on  College  street,  and  running  back  80  feet  to  the  line  of  the 
dower  of  Mrs.  Carson ;  thence  with  said  dower  line  to  the 
line  of  the  lots  of  A .  B.  Davidson ;  thence  with  his  line  80 
feet  to  College  street;  thence  with  College  street  198  feet  to 
the  beginning." 

The  solution  of  the  controversy  then,  was  to  be  found  in 
ascertaining  the  location  of  the  plaintiff's  lot,  number  78, 
for  to  its  line  that  of  the  defendant  came,  and  recognizing 
it,  proceeded  along  that  line  to  College  street. 

There  could  be  no  overlapping  nor  any  color  of  title  to 
support  a  possession  of  such  supposed  overlapping  territory. 
Such  were  the  facts  before  us  in  the  former  appeal. 

Upon  the  trial  now  under  review,  the  defendant,  so  far  as 
the  record  shows,  offered  no  documentarv  evidence  of  title 
in  himself,  other  than  that  of  possession,  and  resisted  the 
plaintiff's  recovery  upon  the  ground  that  he  had  shown  no 
title  in  himself  to  lot  number  78,  and  could  not  therefore 
maintain  the  action. 

The  plaintiff  offered  in  support  of  his  claim  of  property 
the  following  deeds: 
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I.  A  deed  from  George  Augustus  Selevyn,  by  Henry  E. 
McCullock,  to  Abram  Alexander  and  others,  dated  in  17G7, 
and  conveying  to  them  as  trustees  of  the  town  proposed  to 
be  laid  off,  300  acres  of  land  on  Garrison  Creek,  a  part  of 
100,000  acres,  being  lot  number  3,  not  proved  to  cover  that 
in  dispute. 

II.  A  deed  from  Thomas  Polk,  Jerry  McCaffertv,  and 
William  Patterson,  "  trustees  and  directors  of  the  town  of 
Charlotte,"  to  Isaac  Alexander  and  eight  others  named,  de- 
signated therein  as  '*  president  and  trustees  of  Liberty  Hall 
in  the  county  of  Mecklenburg,  and  their  successors  in  office," 
for  four  lots  in  Charlotte  "known  as  lots  numbers  69,  70,  77 
and  78,  on  the  south  side  of  Tryon  street,  beginning  at  a 
stake,  running  thence  along  the  said  street  12  poles  front  and 
24  poles  back,  containing  near  two  acres."  This  deed  bears 
date  January  14th,  1778. 

III.  A  deed  from  Addie  Osborne  and  John  McNitt  Alex- 
ander, for  themselves  and  Isaac  Alexander,  Samuel  MeCor- 
kle,  Thomas  W.  McCaull,  and  James  Hall,  describing  them- 
selves as  the  "  late  president  and  directors  of  Liberty  Hall 
College,  Mecklenburg  county,"  made  May  5th,  1778,  to 
Thomas  J  Polk,  conveying  the  same  mentioned  lots,  *'  as 
known  and  designated  in  the  plan  of  said  town  of  Char- 
lotte." 

IV.  A  deed  dated  September  2Cth,  1826,  from  Thomas  J. 
Polk  to  William  J.  Alexander,  in  which  "  the  same  lots  as 
laid  down  on  the  map  of  Charlotte  "  are  described. 

V.  A  deed  executed  on  August  16th,  1842,  by  the  sheriff 
of  Cabarrus  county,  to  the  Bank  of  the  State  of  North  Caro- 
lina, conveying  the  same  lots  in  the  description.  There  was 
no  evidence  given  of  his  having  any  execution  in  his  hands 
or  authority  to  make  the  sale. 

VI.  A  deed  from  the  same  Bank,  dated  August  15th,  1843, 
to  J.  A.  Johnston,  similarly  describing  by  the  same  num- 
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bers  and  with  like  reference  to  the  plan  of  the   town,  the 
subject-matter  of  the  conveyance. 

VII.  A  deed  made  by  the  grantee  Johnston,  "trustee  of  the 
Bank  of  the  State  of  North  Carolina,"  on  October  26th,  1846, 
of  the  four  lots  by  the  same  terms  of  description,  to  Thos.  J. 
Grier. 

VIII.  A  deed  from  the  last  named,  executed  to  David 
Asbury,  July  5th,  1848,  "  conveying  the  same  lots  as  desig- 
nated in  the  plan  of  said  town,  and  as  being  the  property 
formerly  owned  by  said  Alexander,  and  on  which  said 
Alexander  lately  resided ;"  referring,  as  we  suppose,  to  the 
deed  from  Polk  to  William  J.  Alexander,  before  mentioned. 

IX.  A  deed  from  said  Asbury  to  William  E.  White,  dated 
November  11th,  1858,  in  which  the  premises  are  described 
in  the  same  terms,  except  in  substituting  the  name  of  said 
Asbury  in  place  of  that  of  Alexander,  as  the  present  occu- 
pant. 

X.  A  deed  from  White's  executor,  dated  May  22d,  1869^ 
to  the  plaintiff,  conveying  "  lots  numbers  09, 70,  77  and  78,  in 
square  number  10  as  known  and  designated  in  the  plan  of 
the  town  of  Charlotte,  being  the  property  on  which  the  tes- 
tator lived  at  the  time  of  his  death." 

XI.  The  plaintiff  further  introduced  the  will  of  said  White, 
bearing  date  July  22d,  1869,  in  which  authority  is  conferred 
upon  his  executor  to  sell  whatever  land  he  owned. 

lie  also  exhibited  a  map  or  plan  of  Charlotte,  now  become 
a  city,  and  proved  by  Frederick  Nash,  for  fifteen  years  past 
its  clerk  and  treasurer,  its  official  recognition  as  such  by 
the  authorities  of  the  city.  This  map  was  made  by  James 
Parks,  presented  to  and  adopted  by  the  commissioners,  and 
approved  by  the  intendent,  as  a  correct  rej)resentation  of  the 
plan.  T.  J.  Orr,  a  surveyor,  testified  to  his  having  run  and 
measured  the  lines  from  the  intersection  of  Trade  street  with 
Tryon  and  College  streets,  down  to  Fourth  street,  thence  to 
Third  street,  and  so  continuing  along  Tryon  street  198  feet. 
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The  distance  run  from  the  two  starting  points  was  396 
feet  to  Fourth  street,  then  allowing  22  feet  as  its  width, 
396  feet  to  Third  street,  then  allowing  22  feet  as  its  width, 
198  feet. as  aforesaid.  In  like  manner,  the  line  was  run  and 
measured  on  College  street,  until  a  point  was  reached  on 
square  No.  10,  198  feet  from  Third  street.  These  teinnini 
were  then  connected  by  a  line  which  bisects  the  square. 
This  forms  the  divisional  boundary,  as  claimed  by  the 
plaintiff,  between  lots  70  and  71,  and  between  lots  78  and 
79;  that  this  location  of  the  lots  and  streets  corresponds 
with  the  map  of  the  city,  and  leaves  the  disputed  territory 
within  the  limits  of  lot  78. 

The  witness  stated  that  he  found  a  plank  fence  on  Col- 
lege street,  18  feet  north  of  his  central  line,  on  each  side 
of  which,  extended  towards  Tyron  street,  was  a  house,  one 
on  the  north  from  4  to  10  feet  distant  from  the  fence ; 
the  other  on  the  south,  from  6  to  7  feet  distant,  and 
through  the  middle  of  it  the  line  so  run  passed ;  and  that 
if  the  fence  be  the  boundary,  lots  77  and  78  would  have 
a  frontage  on  College  street  of  180  feet,  and  lots  79  and 
80,  a  frontage  on  the  same  street  of  216  feet.  Another  wit- 
ness, A.  J.  Caldwell,  who  acted  with  the  preceding  witness 
in  making  the  survey,  gave  similar  evidence  about  the  run- 
ning of  the  lines,  and  stated  that  Second  and  Third  streets 
have  been  made  wider  since  they  were  originally  laid  out, 
the  former  4  and  the  latter  12  feet,  taken  from  scjuare  121, 
and  for  this  change  an  allowance  was  made  in  conducting 
the  survey ;  that  the  disputed  line,  as  made  on  his  map,  is 
north-east  of  the  central  line,  and  belween  it  and  the  dotted 
line  as  shown  in  the  map ;  that  the  distance  from  the  termi- 
nus of  the  dotted  line  to  Third  street,  is  180  feet,  to  Second 
street  212  feet,  and  to  the  line  of  Second  street,  before  it  was 
divided,  210  feet,  thus  forming  a  square. 

On  cross-examination,  he  testified  to  finding  the  defend- 
ant's fence  at  the  dotted  line,  as  far  back  as  1879.  with  houses 
12 
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on  either  side,  within  a  few  feet,  whereof  the  plaintiff  had 
possession  of  one  and  the  defendant  of  the  other,  while  the 
line  claimed  by  the  plaintiff  would  cut  defendant's  house 
in  two  parts.  His  further  testimony  was  about  the  conform- 
ity of  the  streets  to  the  map,  wherein  they  are  laid  down, 
and  it  is  not  necessary  to  recapitulate  it. 

The  plaintiff,  now  78  years  of  age,  examined  on  his  own 
behalf,  stated  that  he  has  known  the  lots  in  square  10  since 
1835.  That  William  J.  Alexander  then  lived  on  the  pro- 
perty now  occupied  by  himself ;  then  David  Asbury,  and 
he  was  succeeded  by  William  E.  White ;  that  witness  bought 
at  the  sale  made  by  the  executor  in  1865,  and  has  had  pos- 
session ever  since  ;  that  lots  71,  72,  79  and  80,  were  occupied 
from  1835  to  1840  by  Marshall  Polk,  in  1840  by  him  or  Dr. 
Caldwell,  and  in  that  year  by  R.  C.  Carson,  and  thence  up  to 
his  death  in  1857,  and  afterwards  by  his  widow  and  heirs  at 
law,  until  1801,  when  they  passed  into  the  possession  of  Dr. 
Oregory,  who  had  married  Carson's  widow ;  that  in  1865, 
the  executor  of  W^hite  had  possession  of  the  land  claimed 
by  defendant,  then  a  ^clover  lot,  and  had  a  stable  and  privy 
upon  it ;  that  according  to  his  memory,  there  was  not  any 
fence  there  in  1835,  running  across  the  square  where  Alex- 
ander lived  then,  nor  does  he  know  that  the  latter  had  a 
garden  on  the  premises;  that  when  Asbury  occupied  it, 
there  was  a  fence  between  lots  78  and  79,  and  so  it  was  when 
-witness  entered  into  possession.  It  was  an  old  fence,  but 
while  witness  believes  it  was  not  on  the  same  line  as  the  last 
fence,  he  cannot  undertake  to  say  how  the  fact  is.  but  while 
he  has  repaired  it,  he  has  never  constructed  a  new  fence. 

It  was  admitted  that  the  defendant  had  been  in  possession 
of  the  disputed  land  since  1871. 

We  pass  over  the  objection  to  the  admission  of  the  sheriff's 
deed  and  the  plan  of  the  city,  with  the  remark  that  it  lies 
not  to  the  introduction  of  the  deed,  but  its  effect,  unsupport- 
ed by  proof  of  his  possession  of  legal  authority  to  make  the 
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sale  and  conveyance,  and  to  its  harmlessness  as  an  offered 
monument  of  title,  and  say  the  map  thus  authenticated 
was  most  clearly  competent  in  ascertaining  locations. 

1st  Exception  :  The  defendant  proposed  to  inquire  of  the 
plaintiff,  in  the  course  of  his  examination,  if  the  defendant 
did  not,  in  1871,  with  knowledge  and  without  objection  from 
the  witness,  build  a  house  between  the  straight  and  dotted 
lines,  as  tending  to  show  the  position  of  the  true  line,  and 
second,  as  an  estoppel  on  thenlaintiff  now  tocontestit.  This, 
on  objection,  was  ruled  out. 

He  again  proposed  to  show,  and  for  the  same  purpose,  that 
in  1872,  the  defendant  moved  a  house  fronj  some  other  part 
of  the  lot,  near  to  the  fence  in  the  dotted  line,  and  that  it 
having  slipped  on  the  skids,  and  gone  beyond  the  fence,  the 
plaintiff  required  its  removal  back  to  defendant's  side  of  the 
fence,  which  was  done ;  but  being  in  a  position  that  the 
water  dripped  on  plaintiff's  side  of  the  fence,  he  was  required 
to  move  it  still  further  on  plaintiff's  side,  and  that  thereafter 
the  defendant  erected  a  valuable  house  near  the  fence,  with 
plaintiff's  knowledge  and  acquiescence.  •  This  was  also  ruled 
out  as  incompetent. 

The  plaintiff*  asked  for  the  following  instructions,  which 
were  given : 

I.  That  the  fact  that  Julius  Alexander  and  Asbury  held 
up  to  the  fence  on  the  line  claimed  by  the  defendant,  is  not 
evidence  for  them  to  consider  in  determining  where  the 
three  lines  of  lot  No.  78  were,  as  laid  down  in  the  map  of 
the  city  in  1860,  when  the  deed  to  the  plaintiff  was  made. 

II.  That  the  line  to  be  ascertained  by  the  jury,  is  the 
boundarv  line  between  lots  Nos.  78  and  79,  as  laid  down 
on  the  map  of  the  town  of  Charlotte. 

III.  That  if  the  jury  shall  find  that  the  land  in  contro- 
versy lies  within  the  bounds  of  lot  No.  78,  as  designated  in 
the  map  or  plan  of  the  town  of  Charlotte,  then  they  must 
find  the  first  issue  for  the  plaintiff. 
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The  defendant  asked  for  the  following  instructions: 

1.  That  in  order  to  recover,  the  plaintiff  must  show  a 
title  derived  from  the  State,  with  which  he  must  connect 
himself,  which  he  has  failed  to  do  in  this  case,  or  he  must 
show  title  out  of  the  State,  and  seven  years'  adverse  posses- 
sion of  the  land  in  dispute  under  color  of  title 

2.  That  the  plaintiff  has  shown  no  adverse  possession 
under  color  of  title  of  the  lociis  in  quo, 

3.  That  if  the  jury  find  that  the  line  contended  for  by 
the  plaintiff,  is  the  line  called  for  in  the  deed  of  White  to 
the  plaintiff,  then  the  possession  of  a  part  of  the  land  con- 
veyed by  his  deed,  would  not  be  a  possession  of  the  locus  in 
quOy  provided  there  was  an  actual  adverse  possession  of  the 
locus  in  quo  by  some  one  else. 

4.  That  the  burden  of  proving  where  the  true  line  be- 
tween lots  Nos.  78  and  70  is,  is  upon  the  plaintiff,  and  if  the 
Jury  are  in  doubt  as  to  its  true  location,  the  defendant  is 
entitled  to  a  verdict. 

5.  That  upon  all  the  testimony  in  the  case,  the  plaintiff 
is  not  entitled  to  recover. 

The  second  and  fifth  prayers  for  instructions  by  the  de- 
fendant were  refused,  and  the  others  were  also  refused,  ex- 
cept as  they  were  included  in  the  general  charge  of  the 
Court. 

The  defendant  also  asked  his  Honor  to  instruct  the  jury: 

6.  That  even  if  the  jury  should  locate  the  line  between 
lots  71  and  70,  as  claimed  by  the  plaintiff,  yet  if  they  find 
that  in  the  year  1840,  and  from  then  on  to  1861,  when  lot 
No.  79  was  sold  by  Wilson,  administrator,  to  White,  R.  C. 
Carson  and  others  claiming  under  him,  held  actual,  contin- 
uous, notorious  and  adverse  possession  of  the  land  in  dis- 
pute up  to  the  fence,  the  plaintiff  cannot  recover,  and  they 
should  find  the  issue  submitted  in  favor  of  the  defendant. 

His  Honor  responded  to  this  instruction  as  set  forth  in 
his  general  charge  to  the  jury. 
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His  Honor  charged  the  jury  as  follows: 

1.  The  burden  is  on  the  plaintiff  in  this  action,  to  show 
by  a  preponderance  of  testimony,  that  he  has  title  to  the 
land  described  in  the  complaint,  and  if  the  plaintiff  has  not 
satisfied  the  jury  by  a  preponderance  of  testimony  that  he 
is  the  owner  and  has  the  title,  the  jury  will  respond  to  the 
first  issue,  "  no." 

If  the  plaintiff  has  so  satisfied  them,  they  will  respond 
^'yes"  to  the  first  issue. 

2.  In  actions  for  possession,  the  plaintiff  may  show  title 
in  himself  by  a  connected  chain  of  title  from  the  State,  or 
from  the  Sovereign  of  the  British  Empire  before  the  date  of 
our  independence;  or  the  plaintiff  may  show  the  title  out 
of  the  State,  and  possession  under  color  of  title  for  seven 
years;  or  without  exhibiting  a  title  from  the  State  or  Sover- 
eign, may  show  continuous  adverse  possession  under  color  of 
title  for  twenty-cyae  years ;  or  after  showing  title  out  of  the 
State  by  thirty  years'  actual  possession,  the  plaintiff  may  show 
continuous  adverse  possession  in  himself  and  those  under 
whom  he  claims,  for  twenty  vears  before  the  action  was 
brought. 

3.  If  both  lots,  Nos.  78  and  79,  have  been  shown  to  have 
been  enclosed  and  occupied  by  any  person  for  thirty  years, 
prior  to  the  28th  of  January,  1880,  wh^n  the  action  was 
brought,  not  counting  the  time  between  the  20th  of  May, 
1861,  and  the  1st  of  January,  1870,  the  law  presumes  from 
such  possession,  that  a  grant  has  been  issued  by  the  State. 
It  is  not  necessary  that  the  persons  holding  possession  of 
either  or  both  lots  should  have  claimed  under  the  same 
right,  or  should  have  been  in  privity.  Such  possession 
would  be  sufficient  to  raise  a  presumption  of  a  grant  as  to 
the  locus  in  quo,  if  it  is  shown  to  have  covered  both  lots 
(Xos.  78  and  79),  whether  in  different  persons  or  the  same 
person,  continuously  from  1835  to  the  bringing  of  this  ac- 
tion, even  though  the  possession  of  the  locus  in  quo  was  ad- 
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verse  to  the  plaintiff,  after  the  plaintiff  entered  in  1865,  and 
up  to  the  bringing  of  this  action  in  1880. 

4.  If  the  evidence  raises  a  presumption  that  a  grant  was 
issued,  and  if  the  plaintiff  has  satisfied  the  jury  by  a  pre- 
ponderance of  evidence,  that  lots  Nos.  78  and  79  was  each 
enclosed  and  held  continuously  in  possession  from  1835  till 
the  former  (No.  78)  was  conveyed  to  W.  E.  White  by  Asbury 
in  1855,  and  until  the  latter  was  conveyed  to  W.  E.  White 
by  Carson's  administrator  in  1861,  and  that  White  and  his 
executors  held  continuous  possession  of  each  of  said  lots 
from  the  time  it  was  conveyed  to  him,  till  lot  No.  78  was 
sold  to  the  plaintiff  in  1865  by  said  executor,  then  the  plain- 
tiff has  shown  continuous  possession  in  himself  and  those 
under  whom  he  claims,  for  twenty  years,  of  the  land  de- 
scribed in  the  complaint,  and  the  jury  should  respond  to  the 
first  issue,  "  yes." 

5.  The  burden  is  also  on  the  plaintiff,  ^  show  that  the 
defendant  was  in  the  wrongful  possession  of  the  land  in 
controversy  when  the  action  was  brought,  and  if  the  plain- 
tiff has  shown  title  in  White,  and  prima  facie  to  lot  No.  78 
in  himself,  he  must  still  satisfy  the  jury  in  the  same  way, 
that  the  line  of  lot  No.  78  runs  according  to  the  plan  of  the 
city  of  Charlotte,  as  recognized  by  the  constituted  authori- 
ties of  the  town,  on  the  22d  day  of  May,  1869,  including 
some  portion  of  the  land  in  controversy.  If  the  jury  find 
that  the  line  of  lot  No.  78  so  run,  included  any  portion  of 
the  land  south  of  the  dotted  line  (fence)  as  laid  down  on  the 
plot,  (supposing  they  have  responded  "  yes  "  to  the  first  issue,) 
then  they  will  respond  "  yes  "  to  the  second  issue ;  otherwise, 


"  no." 


6.  The  Court  is  asked  to  charge  the  jury,  that  if  the  line 
of  lot  No.  78,  run  according  to  the  plan  of  the  city  made  in 
1855,  includes  the  locus  in  quo,  and  the  locus  in  quo  was  in 
the  adverse  possession  of  R.  C.  Carson  and  those  under 
whom  he  claimed,  from  the  year  1835,  till  Carson's  admin- 
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istrator  conveyed  to  William  E.  White  in  1861,  then  the 
plaintiff  has  not  shown  title  to  the  locus  in  quOy  good  against 
the  heirs  at  law  of  R.  C.  Carson. 

The  Court  instructs  you,  that  in  order  to  maintain  this 
proposition,  the  burden  would  be  upon  the  defendant,  to 
show  by  a  preponderance  of  testimony,  that  a  title  by  actual 
possession  matured  in  R.  C.  Carson  or  his  heirs  at  law  in 
1861,  or  prior  thereto,  and  that  the  line  of  lot  No.  78  included 
the  locvs  in  quo,  not  only  subsequent  to  the  making  of  the 
map  of  the  city  in  1855,  but  for  twenty  years  prior  to  the 
3d  day  of  May,  1861,  and  no  evidence  has  been  offered  by 
either  of  the  parties  to  locate  the  lines  of  said  lot  prior  to 
1855. 

The  jury  found  the  issues  in  favor  of  the  plaintiff. 

It  will  be  observed  that  every  deed  introduced  in  support 
of  the  plaintiff 's  title,  except  the  earliest,  which  conveys  300 
acres  not  shown  to  include  the  land  in  dispute,  from  that  of 
the  trustees  and  directors  of  the  town  of  Charlotte  to  Isaac 
Alexander  and  others,  undertakes  to  convey  the  four  lots 
claimed  by  the  plaintiff,  designating  them  by  numbers,  and 
as  being  in  Charlotte  ;  and,  all  but  the  first,  locating  them 
according  to  the  plan  of  said  town.  The  survey  made  and 
accepted  in  1855,  as  the  town  then  was,  and  as  presumed  to 
have  been  originally  laid  out,  except  as  intervening  changes 
may  have  been  made  in  widening  the  streets,  as  testified  by 
the  surveyer  Caldwell,  shows  the  disputed  territory  to  be 
within  the  boundaries  of  lot  78. 

While  the  title  is  not  traced  continuously  and  without  in- 
terruption in  these  conveyances,  they  nevertheless,  as  evi- 
dence of  asserted  property  in  those  who  made  them,  show 
that  the  lots  thus  numbered  and  with  defined  lines,  have 
been  known  as«uch  for  more  than  a  century. 

If  then,  the  property  in  them  has  vested  in  the  plaintiff, 
its  extent  is  measured  by  the  lines  that  enclose  it,  except  as 
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some  other  person  has  acquired  a  part  by  such  possession 
and  so  prolonged,  as  to  operate  as  a  legal  transfer. 

The  testimonj''  of  the  plaintiff  as  to  the  possession,  com- 
mencing in  1835,  of  the  lots  as  separated  by  the  divisional 
line  across  the  square,  by  the  different  claimants  without  the 
aid  of  antecedent  deeds,  was  properly  left  to  the  jury,  and 
warrants  the  verdict  that  the  title  of  the  State  thereto  had 
become  divested  by  the  presumption  of  the  issue  of  a  grant, 
for  to  effect  this,  it  was  not  necessary  to  show  a  privity  in 
estate  of  the  successive  occupants.  Daiyis  v.  McArthur,  78 
]S\  C,  357. 

The  succession  of  the  deeds,  from  that  of  the  sheriff  to  the 
Bank,  in  August,  1842,  down  to  that  to  the  plaintiff,  is  un- 
broken, and  the  plaintiff  testifies  that  William  J.  Alexander, 
who  held  the  deed  of  Thomas  J.  Polk,  made  in  1826,  was  in 
possession  of  the  lots,  now  in  his  own  occupation,  in  1835, 
and  after  Alexander,  it  was  in  possession  of  Asbury  and 
White  and  witness. 

The  possession  of  Asbury,  under  his  deed  from  Grier,  exe- 
cuted in  July,  1848,  until  he  conveyed  to  White  in  Novem- 
ber, 1858,  more  than  ten  years,  would  put  the  title  in  him, 
without  the  aid  of  White's  continuance  of  possession  after- 
wards. 

In  like  manner,  the  lots  71,  72,  79  and  80,  were  proved  to 
be  occupied  from  1835  to  1840,  by  one  Marshall  Polk,  in  that 
year  by  him  or  Caldwell,  and  then  by  Carson,  until  his 
death  in  1857,  and  thereafter  by  his  widow  and  her  second 
husband,  Gregory.  The  interest  of  Carson  was  transferred 
b}''  the  deed  of  his  personal  representative,  in  May,  1861,  to 
the  before-mentioned  William  E.  White,  and  are  therein 
described  as  "  being  in  the  town  of  Charlotte,  and  known  as 
lots  Nos.  71  and  72,  fronting  on  Tryon  street,  and  Nos.  79  and 
80  back,  being  the  lots  on  which  the  late  R.  E.  Carson  lived 
at  the  time  of  his  death,"  &c.     Under  this  color  of  title,  the 
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possession  of  Carson  to  his  death  in  1857,  would  perfect  it  in 
him.  But  as  such  color,  the  deed  would  enure  to  his  benefit 
up  to  and  not  beyond  the  boundaries  of  the  lots  as  fixed  in 
the  plan  of  the  town. 

Thus  the  title  to  both  sets  of  lots  was  in  White  at  his 
death,  and  his  executor's  prior  deed  of  four  of  them  to  the 
plaintiff,  and  his  posterior  deed  of  the  others  to  whomso- 
ever made,  of  which  no  proof  seems  to  have  been  offered 
at  the  trial,  like  its  retention  by  himself,  would  be  in  sub- 
ordination to  the  calls  of  that  of  the  plaintiff. 

Whatever  divisional  line  might  have  resulted  from  })re- 
vious  long  use  and  occupation,  and  the  presumption  thence 
arising,  it  is  manifest  that  the  plaintiff  has  acquired  all  the 
territory  embraced  in  lot  78,  as  ascertained  by  reference  to 
the  plan  and  map  of  the  city.  Thus  the  controversy  returns 
to  the  same  position  in  which  it  was  presented  in  the  other 
appeal,  and  must  be  similarly  solved. 

The  facts  proposed  to  be  proved,  and  ruled  out,  were,  for 
reasons  given  in  the  former  opinion,  incompetent  for  the  pur- 
poses indicated,  since  the  line,  if  any,  produced  by  occupa- 
tion and  acts  of  ownership,  was  obliterated  by  the  union 
of  the  title  to  each  in  White,  and  his  executor's  deed  must 
be  construed  by  the  descriptive  words  of  the  subject-matter 
contained  in  it.  The  rejected  evidence  would  have  been 
<X)mpetent  to  fix  an  uncertain  and  controverted  boundary, 
but  not  to  change  that  made  in  the  deed  that  distinctly  de- 
fines it. 

As  an  estoppel,  it  could  not  operate  to  vary  the  position  of 
the  dividing  line,  as  determined  by  the  grantor,  who  owned 
both  lots,  whatever  equitable  claim  might  thence  arise  as  to 
the  increased  value  imparted  to  the  premises  by  reason  of  the 
improvement.  Without  going  into  a  needless  repetition  (and 
the  case  has  already  been  protracted  in  the  examination  and 
discussion,)  we  deem  the  appellant's  exceptions  disposed  of 
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substantially  in  our  former  ruling,  and  find  no  reason  to  dis- 
turb  the  verdict  and  judgment  of  the  present  trial. 

The  judgment  is  affirmed. 

No  error.  Affirmed. 


STATE  ex  rel.  COLLINS,  Solicitor,  &c.,  v.  J.  T.  GOOCH  et  als. 

Guardian — Receiver. 

1.  As  a  general  rule,  a  receiver  is  responsible  for  his  own  neglect  only^ 

and  is  protected  when  he  acts  in  entire  good  faith,  but  when  a  re- 
ceiver is  appointed  to  take  charge  of  an  infant's  estate  who  has  no 
guardian,  and  is  directed  to  lend  out  the  money  and  pay  the  income 
over  to  the  ward,  he  will  be  held  to  the  same  accountability  as  a 
guardian. 

2.  A  guardian  will  be  held  liable  for  any  loss  resulting  from  a  loan  made 

without  taking  any  security,  however  solvent  the  debtor  may  have 
been  when  the  loan  was  made. 

8.  It  is  the  duty  of  a  guardian  in  making  his  annual  returns  to  set  out 
the  manner  in  which  he  has  invested  the  ward's  estate,  and  the 
nature  of  the  securities  which  he  holds  as  guardian. 

4.  A  receiver  or  other  trustee  may  keep  money  in  a  bank  as  a  safe  place 
of  deposit,  or  may  use  the  bank  as  a  means  of  transmitting  money 
to  distant  places,  and  if  he  uses  reasonable  diligence  he  will  not  be 
held  liable  if  the  bank  fails,  but  this  does  not  authorize  a  loan  to  the 
bank  by  such  trustee  without  taking  security. 

6.  Where  a  receiver  was  appointed  to  take  charge  of  an  infant's  estate 
and  invest  the  same,  and  report  to  the  Court  annually,  and  he  de- 
posited a  portion  of  the  money  in  a  bank  in  another  State  to  his 
credit  as  receiver,  on  which  deposit  he  was  paid  interest  by  the 
bank,  which  afterwards  failed;  It  urns  hdd,  that  the  receiver  was 
liable  for  the  loss,  as  he  had  failed  to  report  to  the  Court  the  manner 
in  which  he  had  invested  the  infant's  estate,  although  he  had  acted 
in  the  best  faith. 

(Boyett  V.  Hurst,  1  Jones  Eq.,  166;  Moore  v.  Askew j  86  N.  C,  199;  Rail- 
road Co.  V.  Cowles,  69  N.  C,  59;  cited  and  approved). 
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Civil  action,  heard  on  a  case  agreed,  by  Shippy  Judge^  at 
January  Term,  1887,  of  Halifax  Superior  Court. 

Pending  the  action  on  the  guardian  bond  of  the  defend- 
ant Hervey  and  his  sureties,  John  T.  Gregory,  clerk  of  the 
Court,  was  appointed  receiver,  and  funds  belonging  to  the 
infants  Annie  N.  and  Maggie  W.  Conigland  came  into  his 
hands  as  such.  The  order  was  made  at  Spring  Term,  1882, 
in  these  words : 

"  This  cause  coming  on  to  be  heard,  and  it  being  made  to 
appear  to  the  satisfaction  of  the  Court,  that  John  T.  Gregory 
is  a  suitable  and  responsible  person  to  appoint  as  receiver  of 
the  estates  of  Annie  N.  Conigland  and  Maggie  W.  Conig- 
land ;  now,  on  motion  of  the  relator  of  the  plaintiff,  and  of 
the  attorneys  for  the  infants :  It  is  ordered  and  adjudged  by 
the  Court,  that  the  said  John  T.  Gregory  be,  and  he  is  here- 
by appointed  receiver  of  the  estates  of  the  said  Annie  N. 
Conigland  and  Maggie  W.  Conigland,  infants,  with  all  the 
powers  conferred  by  law  upon  such  receiver :  that  no  bond 
be  required  of  him  ;  and  that  he  be  permitted  to  expend  the 
income  of  the  said  infants  for  their  maintenance  and  edu- 
cation during  the  next  twelve  months,  and  such  other  sums 
not  exceeding  one  hundred  dollars,  for  services  rendered,  and 
to  be  rendered  said  infants  by  their  attorneys ;  and  that  he 
make  annual  returns  to  this  Court,  to  be  passed  upon  and 
audited  in  this  cause  by  the  Judge  presiding. 

Among  the  moneys  collected  by  the  receiver,  was  the  sum 
of  ^2,616.16  paid  by  the  administrator  of  the  deceased  father 
of  the  infants,  whereof  a  portion  was  deposited  by  him  in  a 
Bank  in  Norfolk,  and  a  certificate  taken  in  the  following 
form: 

"  The  Exchange  National  Bank, 

Norfolk,  Va.,  October  19th,  1882. 

"  John  T.  Gregory  has  deposited  in  this  Bank  twenty-two 
hundred  and  eighty-five  dollars  and  nine  cents,  payable  to 
the  order  of  J.  T.  Gregory,  receiver  of  Annie  N.  and  Mag- 
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gie  W.  Conigland,  on  the  return  of  this  certificate  properly 
endorsed. 

"  The  holder  is  entitled  to  interest  from  date,  at  the  rate 
of  six  per  centum  per  annum,  if  it  remains  three  months  or 
longer,  but  this  Bank  reserves  the  right,  upon  giving  ten 
davs'  notice,  to  reduce  the  rate  of  interest  on  the  1st  dav  of 
January  and  1st  day  of  July  of  each  year. 

"Such  notice  to  be  served  personally,  or  through  the 
post  office,  directed  to  the  address  named  on  the  books  of  this 
Bank. 

"  No.  1051.  John  W.  Whitehead,  PremdmiP 

The  Bank  failed  in  April,  1885,  at  which  time  it  was 
indebted  on  the  certificate  of  deposit  $2,102.29,  with  interest 
from  the  19th  day  of  September,  18S4,  of  which  $1 185.16, 
w4th  interest  from  November  1st  1884,  was  for  the  benefit  of 
the  said  Maggie  W.  Conigland.  The  receiver  had  theretofore 
paid  over  to  the  said  Annie  N.  Conigland,  who   became  of 

age day  of ,  188--, her  part  of  the  fund,  her 

interest  therein  then  belonging  to  him. 

At  the  time  of  making  said  deposit,  and  up  to  the  failure 
of  the  Bank,  the  receiver  believed  it  to  be  a  perfectly  safe 
and  convenient  investment,  at  a  good  rate  of  interest ;  the 
Bank,  up  to  its  failure,  was  considered  solvent,  had  good 
credit,  and  possessed  the  full  confidence  of  the  business  com- 
munity. 

The  receiver  kept  his  own  private  account  current  with 
the  Bank,  but  had  none  of  his  funds  deposited  there  or  in 
any  other  bank,  on  certificate,  except,  as  he  had  paid  over  to 
said  Annie  N.  her  share  of  the  deposit  money,  it  had  become 
his  own. 

The  receiver  filed  annual  accounts  of  the  funds  up  to  and 
including  Fall  Term,  1884,  w^hich  w^ere  approved  by  the 
Court,  and  ordered  to  be  put  on  the  record,  but  in  none  did 
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he  report  what  investments  he  had  made,  or  what  securities 
he  had  taken  therefor. 

It  is  unnecessary  to  go  into  further  details,  since  in  the  gen- 
eral account  of  the  trust  funds,  the  only  controversy  is  in 
reference  to  the  personal  accountability  of  the  receiver  for 
the  loss  sustained  by  reason  of  the  insolvency  of  the  bank. 

Upon  the  facts  embodied  in  the  case  agreed,  the  Court  was 
of  opinion  that  the  loss  should  fall  upon  the  fund,  and  ren- 
dered judgment  against  the  receiver  for  the  residue  in  his 
hands  with  interest,  instead  of  the  larger  sum  of  $2,203.78 
which  he  owes,  if  charged  with  the  sum  so  lost. 

From  this  judgment  the  relator  of  the  plaintiff  appealed. 

Mr.  R.  0.  BxirtoUy  for  the  plaintiff. 

Mr.  W.  H.  Day,  (Messrs.  J.  M.  Midlen  and  Daniel  also  filed 
a  brief,)  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  It  is  manifest  that 
there  being  no  guardian,  the  receiver  was  appointed  to  act 
substantially  as  such,  in  taking  care  of  and  disbursing  the 
fund.  He  is  allowed  to  expend  the  income  in  the  mainte- 
nance and  education  of  the  infants  during  the  succeeding 
twelve  months,  and  required  to  make  annual  returns,  "to  be 
passed  upon  and  audited  "  by  the  Judge  presiding.  While 
a  receiver  generally,  as  a  trustee,  is  responsible  only  for  the 
consequences  of  his  own  neglect,  and  is  protected  when  he 
acts  in  entire  good  faith  in  the  management  of  the  estate 
committed  to  him,  yet  the  measure  of  duty  and  responsibility 
is  to  be  found  in  the  capacity  in  which  he  acts.  In  this 
case  he  is  a  quasi  guardian,  required  to  keep  the  money 
safely  invested  and  bearing  interest,  which  he  may  expend 
as  income,  for  the  infants;  so  that  we  may  find  in  the  simi- 
larity of  fu  nctions,  some  aid  in  determining  the  liability  of 
his  office,  ia  ascertaining  that  of  guardians. 
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Now,  we  think  a  guardian  would  be  deemed  derelict  who 
should  thus  invest  the  estate  of  his  wards,  by  deposit  in  an- 
other State  and  without  security.  However  solvent  mav  be 
the  person  or  persons  to  whom,  as  principals,  money  is  loaned, 
it  is  his  duty  to  require  further  security.  Boyett  v.  Hursty  1 
Jones  Eq.,  166. 

While  this  is  a  positive  obligation  imposed  by  statute,  it 
is  a  recognition  of  a  safe  rule  for  the  preservation  of  the 
property,  whose  whole  management  is  entrusted  to  the  con- 
trol and  discretion  of  the  trustee.  Moreover,  it  was  an  im- 
provident disposition  to  place  the  fund  not  only  in  a  bank 
in  another  State,  but  also  far  from  his  personal  oversight 
and  observation,  which  w-ere  due  in  order  to  its  preservation. 

Furthermore,  it  is  made  the  duty  of  the  guardian  to  ren- 
der his  annual  account  and  report  the  manner  and  nature 
of  such  investment  as  he  may  have  made  of  the  trust  estate, 
The  Code,  §1617,  Moore  v.  Askew,  85  N.  C,  199,  to  the  end 
that  the  sanction  or  direction  of  the  Court  may  be  had  for 
every  act  which  could  affect  the  ward  or  his  estate.  Is  not 
this  duty  implied,  and  as  much  needed,  when  the  receiver 
as  a  quasi  guardian,  is  managing  the  trust  fund?  Had  he 
reported  the  deposit  and  been  sustained  by  the  Judge,  he 
would  have  had  ample  protection.  It  was  at  his  own  risk  that 
he  neglected  to  secure  this  sanction.  We  do  not  impute  to 
the  receiver  any  intentional  dereliction  in  the  premises,  for 
the  unusual  order  dispensing  with  bond  and  securities  shows 
the  confidence  both  of  the  Court  and  counsel  in  his  personal 
integrity  and  fitness  for  the  place,  and  we  have  no  doubt 
that  it  was  well  merited,  but  we  are  indicating  and  enforcing 
a  statutory  rule  of  fiduciary  obligation,  necessary  for  the 
security  of  fiduciary  interests.  We  are  aware  of  cases,  indeed 
they  are  numerous,  where  a  receiver  is  held  justified  in  using 
banks  as  depositaries  and  disbursing  agents,  as  affording 
facilities  in  the  settlement  of  estates  and  in  transmitting 
money  by  bill  to  distant  residents  entitled,  as  in  Knight  v. 


I 

I 
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Lard  Plymovih,^  Alk.,  480;  Rowth  v.  Howell^S  Ves.,  565. 
To  like  eflfiect  is  the  ruling  in  Railroad  v.  Cowles,  69  N.  C,  59. 

These,  however,  are  acts  done  in  discharge  of  a  duty, 
to  which  such  agencies  furnish  great  facilities,  and  are  strict- 
ly proper.  But  the  present  case  is  different.  The  receiver 
insists  and  takes  a  security  in  the  form  of  an  assignable  cer- 
tificate, designating,  it  is  true,  the  character  of  the  fund,  as 
in  other  cases  of  making  a  loan.  He  leaves  the  fund  for  a 
considerable  period,  without  asking  the  advice,  or  making 
known  what  he  has  done,  to  the  Judge,  whose  officer  he  is, 
and  under  whose  authority  he  acts.  Under  the  circum- 
stances, we  think  there  has  not  been  that  circumspection 
and  vigilance  due  from  the  trustee,  and  that  he  ought  to 
make  good  the  loss. 

Judgment  reversed,  and  judgment  for  the  whole  amount. 
The  residue  of  the  judgment  will  not  be  disturbed. 

Error.  Reversed. 


JAMES  L.  CARROLL  and  wife  v.  JOHN  HARDEN. 

Appeal. 

Where  neither  the  record  nor  the  case  on  appeal  shows  any  exception  or 
aasignnient  of  error,  the  judgment  wiU  be  affirmed. 

(Phippa  V.  Pierce  J  94  N.  C.  514;  Lytle  v.  Lytle,  Ibid.,  522:  Pleasants  v. 
The  Railroad,  95  N.  C,  195;  cited  and  approved). 

Civil  action,  heard  on  appeal  from  a  justice  of  the  peace, 
by  Chrky  Judge,  at  Fall  Term,  1886,  of  Sampson  Superior 
Court. 

There  was  a  judgment  for  the  defendant  and  the  plaintiffs 
appealed. 
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No  counsel  for  the  plaintiffs. 

Messrs,  H.  E,  FaisoUy  A.  W.  Haywood  and  Kerr,  for  the  de- 
fendant. 

Merrimon,  J.  We  have  carefully  examined  the  record 
of  this  appeal,  and  fail  to  find  either  in  it,  or  the  case  settled 
upon  appeal,  any  exception  as  assignment  of  error.  There 
is  nothing  appearing,  that  in  terms  or  by  the  remotest  im- 
plication indicates  the  slightest  dissatisfaction  with  the  judg- 
ment appealed  from,  except  simply  that  the  appeal  was 
taken  to  this  Court.  It  is  settled  by  a  multitude  of  decis- 
ions, that  in  such  case  the  judgment  must  be  affirmed. 

The  presumption  is  that  the  judgment  is  not  erroneous. 
The  party  who  alleges  the  contrary  must  show  it,  not  by  oral 
suggestion  on  the  argument,  but  he  must  assign  it  in  the 
record  in  such  reasonable  way  as  that  this  Court  can  see  it. 
This  is  essential.  The  statute  prescribes  how  this  shall  be 
done.  Phipps  v.  Pieire,  94  N.  C,  514;  Lytle  v.  Lytle,  Ibid., 
522 ;  Pleasants  v.  Railroad,  95  N.  C,  195.  See  also  Clark's 
Code,  p ,  where  many  earlier  cases  are  collected.  Judg- 
ment affirmed. 

No  error.  Affirmed. 


R.  J.  M.  BARBER  v.  R.  M.  ROSEBORO. 

Judge^s  Charge — Exception,  to. 

1.  Where  the  assignment  of  en-or  to  the  Judge's  charge  to  the  jury,  wa& 

*•  that  the  api>ellant  excepted  to  the  whole  charge  and  especiaUy  to 
tlie  instruction  on  the  third  issue;"  It  was  held^  that  such  assign- 
ment of  error  was  improper. 

2.  "Where  there  is  no  evidence  to  prove  the  affirmative  of  an  issue,  it  is. 

not  error  for  the  Judge  to  so  charge  the  jury. 
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Civil  action,  tried  before  MacRae,  Judge,  at  February 
Term,  1886,  of  Rowan  Superior  Court. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

No  counsel  for  the  plaintiff. 

Mr.  Tkeo.  F.  Klutz,  for  the  defendant. 

Merrimon,  J.  The  case  settled  upon  appeal  states,  that 
"the  plaintiff  excepted  generally  to  the  whole  charge,  and 
especially  to  the  instruction  given  upon  the  third  issue." 

Error  cannot  thus  be  assigned  as  to  the  whole  charge — 
it  must  be  specified  with  reasonable  certainty,  and  designate 
the  particular  part  or  parts  of  the  charge  to  which  there  is 
objection. 

We  think  the  instruction  given  the  jury  as  to  the  third 
issue  was  correct.  The  inquiry  was :  "  Did  the  defendant 
wrongfully  discharge  the  plaintiff?"  So  far  as  appears,  all 
the  evidence  bearing  upon  it  tended  to  prove  that  the  defend- 
ant did  not  discharge  the  plaintiff ;  but  another  person — a 
sub-contractor — did,  the  defendant  objecting.  The  Court 
might,  therefore,  properly  tell  the  jury,  that  "  on  this  testi- 
mony, you  will  be  obliged  to  hold  that  defendant  did  not 
wrongfully  discharge  him."  If  there  was  no  evidence  tend- 
ing to  prove  the  affirmative  of  the  issue,  the  Court  might  so 
instruct  the  jury,  and  tell  them  that  they  ought  to  render  a 
verdict  in  the  negative. 

The  judgment  must  therefore  be  affirmed. 

No  error.  Affirmed. 


13' 
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RICHMOND  PEARSON,  Ex'tr,  et  als.  v.  SAM'L  CARR. 

Reference — Final  Judgment — Damages. 

1.  No  order  of  reference  can  be  made  to  ascertain  any  facts  taking  place 

after  the  final  judgment. 

2.  After  final  judgment  in  the  Supreme  Court,  the  Superior  Court  has 

no  power  to  order  a  further  reference,  or  to  take  any  action  in  the 
cause. 

3.  So,  where  after  finding  judgment  in  the  Supreme  Court,  it  was  sug- 

ged  that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiff  had  remained  in 
possession  of  the  land  and  become  liable  for  additional  rents;  It  icon 
held,  that  the  right  could  not  be  enforced  in  this  action,  but  the  de- 
fendant must  bring  a  new  action  to  ascertain  the  amount  of  such 
additional  liability. 

4.  Under  the  former  practice,  in  an  action  of  ejectment  or  trespass, 

damages  were  awarded  only  up  to  the  time  of  bringing  the  action, 
but  under  the  present  system,  they  are  recoverable  up  to  the  time 
of  the  trial. 

{Whissenh^int  v.  Jones,  78 N.  C,  361;  Burnett  v.  NichoUon,  86 N.  C,  99; 
Orant  v.  EdivurdSy  88  N.  C,  246;  cited  and  approved.  Bledsoe  v. 
Nixon,  69  N.  C,  81;  distinguished). 

Motion,  by  the  defendant  in  the  cause,  to  re-open  an 
account,  heard  before  Shipp,  Judge,  at  June  Term,  1886,  of 
Buncombe  Superior  Court. 

This  case  was  before  the  Court  at  February  Terra,  1886, 
and  is  reported  in  the  94  N.  C,  567-574.  The  motion  was 
refused,  and  the  defendant  appealed. 

The  facts  appear  in  the  opinion. 

No  counsel  for  the  plaintiffs. 

Mr.  C.  A.  Moore,  for  the  defendant. 

Smith,  C.  J.  In  deciding  the  double  appeal  in  this  case,  at 
the  February  Term,  1886,  we  used  these  words  in  concluding 
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the  opinion :  "  The  investigations  of  the  referee  have  been 
careful,  painstaking  and  thorough,  and  the  results  conveyed 
in  his  report.  Under  the  correcting  hand  of  the  revising 
Court,  his  errors  have  been  rectified  ;  and,  in  our  opinion, 
substantial  justice  is  meted  out  in  the  final  judgment  of  the 
Court ;  and  of  this  the  plaintiffs  have  no  j ust  grounds  for  com- 
plaint." 

Thus  every  matter  in  controversy  in  the  suit  was  adjusted, 
and  the  cause  absolutely  determined.  When  the  action  of 
this  Court  was  certified  to  the  Superior  Court,  the  defend- 
ant's counsel,  suggesting  that  since  the  period  down  to  which 
the  referee  brought  the  conflicting  claims  of  the  parties,  the 
plaintiff  continuing  his  occupancy  of  the  land,  has  become 
liable  for  further  rents  and  profits,  as  well  as  damages  for 
waste  committed,  moved  the  Court  to  re-open  the  reference, 
in  order  that  an  account  of  these  may  be  taken,  and  the 
plaintiff  charged  with  these  also ;  that  is,  he  proposes  in  effect 
to  re-open  the  controversy,  settled  by  a  conclusive  and  final 
adjudication,  and  introduce  matter  of  subsequent  occurrence, 
not  involved  in  the  decision,  for  inquiry. 

The  Court  verj'  properly  refused  to  entertain  the  motion, 
for  that  the  final  judgment  was  not  in  that,  but  in  the  appel- 
late Court.  From  this  the  defendant  undertakes  to  appeal, 
and  thus  bring  up  the  record  again. 

Upon  the  hearing  of  the  appeal,  it  was  intimated  to  defend- 
ant's counsel  that  any  interference  with  the  cause,  if  permis- 
sible at  all,  must  be  in  this  Court ;  and  thereupon  a  petition 
was  filed  here,  asking  the  same  relief  as  was  refused  in  the 
Court  below. 

We  have  no  hesitancy  in  denying  the  application,  as  irreg- 
ular and  warranted  by  no  practice  or  precedent  known  to  us. 
If  it  were  allowable  upon  such  grounds,  causes  would  not  be 
settled,  though  everything  in  dispute  had  been  adjudicated, 
and  judgments  final  would  become  little  more  than  orders  in 
the  cause,  and  in  violation  of  the  maxim,  "  interest  republics^, 
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ut  sit  finis  litium"  There  must  be  some  time  in  the  progress 
of  an  action  to  which  all  opposing  claims  must  be  computed, 
and  when  that  point  is  reached  and  these  all  determined,  it 
of  necessity  comes  to  an  end. 

In  Bledsoe  v.  Nixoyiy  69  N.  C,  81, 'a  similar  effort  was  made 
in  the  Superior  Court  to  obtain  a  new  trial  of  one  of  the 
issues  disposed  of  in  the  reference,  and  upon  appeal  the  pro- 
ceeding was  dismissed,  because  the  cause  was  in  the  Supreme 
Court. 

But  the  application  was  entertained  as  made  in  the  Su- 
preme Court,  and  the  relief,  after  some  hesitancy,  granted, 
as  there  would  otherwise  be  no  remedy  for  the  wrong.  This 
was  done  upon  newly  discovered  evidence.  While  this  case, 
as  a  precedent,  sustains  the  ruling  of  the  Court  below  in 
declining  to  take  cognizance  of  the  subject-matter  of  the 
complaint,  it  gives  no  support  to  the  present  demand,  in 
whichever  Court  preferred. 

Here  there  is  no  alleged  wrong  in  any  of  the  rulings  en- 
tering into  the  judgment,  which  can  only  be  corrected  by  its 
reformation,  and  this  upon  a  petition  to  rehear,  or  for  evi- 
dence lately  discovered,  material  in  its  bearing,  and  where 
there  has  been  no  negligence  in  bringing  it  forward  at  the 
proper  time. 

The  claims  of  the  defendant,  if  well  founded,  are  not  con- 
cluded in  w^hat  has  been  done,  but  may  be  asserted,  and  must 
be  sought  in  a  new  action. 

Under  the  former  practice,  when  the  possession  of  land 
was  the  object  of  the  action,  or  where  acts  of  trespass  were 
to  be  redressed,  compensation  was  awarded  only  for  such  as 
were  committed  before  the  bringing  of  the  suit.  Now,  dam- 
ages are  recoverable  up  to  the  time  of  trial.  Whissenhimtw. 
Jones,  78  N.  C,  361 ;  Burnett  v.  Nicholson,  86  N.  C,  99 ;  Orant 
V.  Edwards,  88  N.  C,  246. 

But  in  no  case  in  the  one  action  are  they  to  be  recov- 
ered after  final  judgment.    Such  trespasses  are  continuous 
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and  separate,  and  no  Court  can  look  into  the  future  and 
detennine  how  long  they  may  be  repeated,  or  when  they 
will  cease. 

This  appeal  must  be  dismissed,  and  the  application  in  this 
Court  denied. 

Dismissed. 


D.  G.  McMillan  et  als.  V.  MARCUS  A.  BAKER. 
Practice — Res  Judicata — Issues. 

1.  Where  the  Supreme  Court  has  passed  upon  the  effect  of  record  and 

dociunentary  evidence  in  one  appeal  and  remanded  the  case  for  a 
new  trial,  it  is  not  error  for  the  trial  Judge  to  refuse  to  submit  an 
issue  to  be  found  only  on  such  evidence,  when  it  was  declared  by 
this  Court  to  be  insufficient  for  that  purpose. 

2.  The  ruling  of  the  Supreme  Court  in  such  case,  is  not  res  Judicata. 

3.  A  written  statement  of  the  defendant  relating  to  the  subject-matter 

of  the  action  is  clearly  competent  evidence  against  him. 

4.  Where  there  is  a  verdict  in  favor  of  the  appellee,  the  Supreme  Court 

can  only  award  a  new  trial  for  error  committed  on  the  trial  before 
the  jury,  and  cannot  reform  the  verdict  or  give  final  judgment  for 
the  appellant. 

Civil  action,  tried  before  Boykin,  Judge,  and  a  jury,  at 
May  Term,  1886,  of  Cumberland  Superior  Court. 

The  case  has  been  twice  before  this  Court,  and  is  reported 
in  85  N.  C,  291 ;  and  92  N.  C,  110. 

There  was  a  judgment  for  the  plaintiffs,  and  the  defendant 
appealed. 

Mr.  N.  W.  Ray,  for  the  plaintiffs. 
Mr.  E.  R.  Stamps,  for  the  defendant. 
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Smith,  C.  J.  When  this  case  was  before  us  on  a  former 
appeal,  85  N.  C,  291,  the  force  and  effect  of  the  documentary 
proofs  offered  in  evidence  in  determining  the  nature  and 
extent  of  the  trust  estate  vested  in  EUzabeth  Ann  McMillan, 
the  mother  of  the  plaintiffs,  and  the  defendant's  title  under 
the  sale  by  execution  against  her,  were  passed  on  and  de- 
cided. 

It  was  declared,  that  the  deceased  trustee,  Ronald  McMil- 
lan, under  the  deed  from  Williams,  made  pursuant  to  the 
decree  of  the  Court,  held  the  land  in  trust  for  the  sole 
and  separate  use  of  the  said  Elizabeth  Ann  for  life,  and  in 
remainder  for  their  children. 

It  was  further  declared,  that  if  any  estate  in  the  land 
passed  to  the  defendant  under  the  sheriff's  sale  and  deed, 
(which  was  by  no  means  admitted,)  it  expired  at  her  death, 
and  that  of  the  plaintiffs  vested  in  possession. 

But  the  case  was  not  presented  in  a  form  permitting  a 
final  adjudication  in  this  Court,  since  the  verdict  under  the 
adverse  ruling  of  the  Court  was  in  favor  of  the  defendant, 
and  could  only  be  set  aside  to  be  passed  on  afterwards  under 
proper  instructions,  unless  the  parties  consented  to  act  upon 
the  opinion  without  another  jury.  This  has  not  been  done, 
and  upon  the  trial  issues  were  submitted  and  passed  on  as 
follows : 

1st.  Are  the  plaintiffs  owners  of  and  entitled  to  the  pos- 
session of  the  lands  described  in  the  complaint? 

Answer — Yes. 

2d.  What  damages  have  plaintiffs  sustained  by  the  de- 
fendant's possession  of  the  lands  described  in  the  complaint 
since  the  death  of  Mrs.  McMillan  on  the  5th  day  of  April, 
1878,  up  to  the  present  time? 

Answer— $1,000. 

3d.  Did  Ronald  McMillan  pay  for  the  land  in  controversy 
when  he  bought  from  D.  S.  Williams  with  the  trust  fund 
received  by  him  from  Lewis,  trustee? 

Answer — Yes. 
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Judgment  having  been  rendered  for  the  plaintiffs,  the 
defendant  appealed. 

1  Ex.  The  Court  declined  to  submit  an  issue  proposed  by 
the  defendant  as  to  alleged  mistake  in  the  declaration  of 
trusts  in  the  deed  from  Ronald  McMillan  to  David  Lewis, 
trustee,  made  May  21st,  1849,  in  favor  of  the  children  of 
Elizabeth  Ann  by  her  husfcand  Ronald.  The  refusal  was 
based  on  the  fact  that  the  record  and  documentary  evidence, 
now  proposed  to  be  introduced,  was  the  same  and  none 
other,  as  that  used  in  the  former  trial,  upon  which  this  Court 
had  already  ruled  adversely  to  the  defendant.  The  proofs 
being  the  same  and  their  effect  having  been  already  passed 
on,  though  not  presenting  a  case  of  res  judicata  with  its  con- 
sequences, the  course  of  the  Court  was  entirely  correct,  and 
exhibits  a  proper  respect  for  the  opinion  of  this  Court.  The 
refusal  stands  upon  the  same  footing  as  if  an  issue  had  been 
submitted  and  a  response  rendered  under  the  direction  of 
the  Court;  or  rather  an  issue,  which,  however  answered, 
would  be  immaterial  and  without  effect. 

2  Ex.  The  jury  were  instructed  to  find  the  first  issue  in 
the  affirmative.  There  was  no  error  in  this,  for  it  was  but 
declaring  the  law  as  laid  down  in  the  first  appeal,  as  the 
proofs  were  the  same  as  were  then  before  the  appellate  Court. 

3  Ex.  The  record  shows  an  objection  to  the  exhibition  in 
evidence  upon  the  question  of  damages,  of  a  statement  of 
account  between  the  defendant  and  the  plaintiff  Daniel  G., 
bearing  the  signature  of  the  former,  and  offered  to  corrobo- 
rate the  testimony  of  the  latter  as  to  rents  and  receipts  from 
cotton  grown  upon  the  land.  We  infer  from  the  statement 
of  the  Judge,  that  this  exception  was  not  intended  to  be 
presented  in  the  transcript,  but  it  is  there  and  must  be  dis- 
posed of 

We  are  unable  to  see  any  ground  in  support  of  the  ex- 
ception.    It  is  the  written  statement  of  the  defendant,  and 
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as  clearly  pertinent  to  the  inquiry,  so  it  is  certainly  compe- 
tent. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


S.  L.  LOVE  et  al.,  Ex^trs,  et  als.  v.  R.  V.  WELCH. 
Sjyecific  Pei\formance — Statute  of  Frauds — Pleading. 

1 .  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the  verbal 

promise  of  the  vendee  to  pay  the  price,  the  contract  is  binding  on 
the  vendor,  although  the  vendee  may  avoid  the  obligation  on  his 
part,  if  he  chooses  to  plead  the  statute  of  frauds. 

2.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  will  be  considered  in  passing  on  a  demand  for  specific  perform- 
ance bv  the  vendee,  and  if  the  vendee  has  allowed  much  time  to 
elapse,  specific  performance  will  not  be  decreed. 

3.  So,  where  a  vendee  who  was  not  bound  in  writing  to  pay  the  pur- 

chase money,  allowed  thirty  years  to  pass  before  he  asked  for  spe- 
cific performance,  during  all  of  which  time  he  had  not  tendered 
payment,  and  did  not  offer  any  excuse  for  his  long  delay,  specific 
performance  was  refused. 

4.  The  specific  performance  of  the  vendor's  agreement  to  convey  land 

is  not  a  strict  right  to  be  enforced  at  the  wiU  of  the  vendee,  but  it 
rests  in  the  sound  discretion  of  the  Judge,  such  discretion  to  be 
governed  by  the  rules  laid  down  by  the  Courts  of  Equity  in  this 
respect. 

5.  Where  the  counter-claim  asking  for  specific  performance,  alleged 

that  the  purchase  money  was  paid  in  full,  but  the  jury  found  that 
this  had  not  been  done;  It  icas  held,  that  the  defendant  was  not 
entitled  to  specific  performance  in  this  state  of  the  pleadings. 

{MizeU  V.  Burnett,  4  Jones,  249;  Green  v.  The  Railroad,  77  N.  C,  95; 
Cannaday  v.  Shepard,  2  Jones  Eq.,  224;  Lloyd  v.  Wheatley,  Ibid., 
267;  HerreuY.  Rich,  95  N.  C,  500;  cited  and  approved). 

Civil  action,  tried  before  Avery,  Judge,  and  a  jury,  at 
Fall  Term,  1886,  of  Haywood  Superior  Court. 
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This  action,  begun  on  the  12th  day  of  February,  1885,  by 
two  of  the  four  executors  of  James  R.  Love,  of  the  others, 
one  having  died,  and  the  other  became  insane  since  their 
quahfication,  to  whom'were  afterwards  added  the  other  plain- 
tiffs, (the  heirs  at  law  and  devisees  of  the  testator,  and  the 
husbands  of  such  as  were  married,)  is  to  have  declared  null 
certain  deeds  for  land,  bearing  the  signature  and  seal  of  the 
testator,  alleged  to  have  been  delivered  to  the  defendant 
without  authority  from  the  testator,  and  registered  in  the 
county. 

The  answer  controverts  these  allegations ;  declares  that 
full  payment  of  the  purchase  money  for  both  tracts  has  been 
made,  and  possession  taken  and  maintained  by  the  defend- 
ant for  a  long  series  of  years  ;  and  as  a  claim  for  affirmative 
relief,  demands  that  title  be  made  to  him  for  the  1757  acre 
tract  described  in  the  first  article  of  the  complaint,  for  which 
no  deed  had  been  given  by  the  testator.  Issues  were  sub- 
mitted, and  responded  to  as  follows : 

I.  Were  the  deeds  mentioned  in  the  complaint  delivered 
by  James  R.  Love  to  his  agent,  P.  W.  Edwards,  w^ithout  the 
knowledge  of  the  defendant  Welch,  and  with  instructions  to 
retain  said  deeds  in  his  possession  until  the  defendant  Welch 
should  surrender  to  said  Edwards  certain  bonds  or  evidences 
of  title  to  land  ? 

Answer — No. 

II.  Were  the  said  deeds  delivered  bv  James  R.  Love  to 
said  Edwards,  with  instructions  to  deliver  them  to  defend- 
ant Welch,  and  did  said  Edwards  deliver  said  deeds  in  accord- 
ance with  said  instructions  from  James  R.  Love? 

Answer — Yes. 

III.  Did  the  said  Edwards  deliver  said  deeds  to  Samuel  L. 
Love,  one  of  the  executors  of  James  R.  Love,  and  did  Sam- 
uel L.  Love  deliver  said  deeds  to  the  defendant  R.  V.Welch, 
before  the  conditions  prescribed  by  James  R.  Love  as  prece- 
dent to  their  delivery  were  performed  by  said  Welch  ? 

Answer — No. 
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IV.  Were  the  said  deeds  delivered  to  the  defendant  Welch 
after  the  death  of  James  R.  Love  ? 

Answer — Yes. 

V.  Did  James  R.  Love  contract  and  agree  with  defendant 
R.  V.  Welch  before  the  date  of  said  deeds,  to  convey  to 
him  the  land  covered  by  the  deeds,  and  did  defendant 
pay  the  price  agreed  to  James  R.  Love  for  said  land  ? 

Answer — No. 

VI.  Did  James  R.  Love  contract  and  agree  with  defend- 
ant Welch  to  convey  the  1757  acre  tract  mentioned  in 
defendant's  answer,  and  covered  by  the  paper  signed  by  J. 
R.  Love,  upon  the  payment  of  a  price  agreed,  as  alleged,  on 
28th  November,  1854  ? 

Answer — Yes. 

VII.  lias  the  defendant  paid  the  purchase  money  so  agreed 
upon  as  the  price  of  said  last  named  tract  ? 

Answer — No. 

VIII.  Was  the  instruction  given  to,  or  the  understanding 
had  between  J.  R.  Love  and  Edwards,  when  said  deeds  were 
delivered  to  Edwards,  in  reference  to  said  deeds,  such,  that 
under  the  terms  of  such  instructions  or  agreement,  said 
Love  had  the  power  to  take  said  deeds  out  of  the  hands  of 
Edwards  at  any  time  before  delivery  to  defendant? 

Answer — No. 

Upon  the  verdict,  the  following  judgment  was  rendered : 
"  This  cause  coming  on  to  be  heard  upon  the  issues  and 
the  responses  thereto  by  the  jury,  upon  motion  of  counsel,  it 
is  ordered  and  adjudged  by  the  Court,  that  the  defendant  is 
the  owner  of  the  twenty-seven  hundred  acre  tract  of  land  men- 
tioned in  the  pleadings,  and  that  plaintiffs  are  in  law  and 
equity  the  owners  of  the  seventeen  hundred  and  fifty-seven 
acre  tract  of  land  described  in  the  survey  appended  to  the 
defendant's  answer,  and  mentioned  in  the  pleadings,  and 
that  defendant  is  not  entitled  to  conveyance  for  said  land. 
And  it  is  further  ordered,  that  the  defendant  recover  the 
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costs  of  this  action,  to  be  taxed  by  the  clerk  of  Haywood 
county." 

The  only  evidence  of  the  contract  for  the  sale  of  the  1750, 
more  accurately  1757  acre  tract,  is  contained  in  the  follow- 
ing writing: 

"P.  W.  Edwards, 

Sir — You  will  run  for  R.  V.  Welch  all  the  lands  from  his 
lower  line  between  him  and  the  Plott  line,  and  keeping  a 
straight  course  to  the  top  of  the  ridge  which  divides  the  two 
Richlands.  I  mean  our  fork  and  the  Allen  fork,  keeping 
that  main  ridge  to  where  the  grassy  ridge  leaves  the  same, 
keeping  down  the  grassy  ridge  to  a  stake  on  the  original 
Allison  line,  then  with  that  line  to  the  "Ashe  corner,"  at  the 
head  of  a  prong  of  Scott's  creek,  near  the  wagon  road,  as  I 
have  sold  him  all  my  interest  in  the  same  at  the  rates  of 
fifteen  cents  per  acre. 

•    (Signed)  J.  R.  Love. 

November  28,  1854." 

The  land  was  accordingly  surveyed  as  directed  in  this 
note,  but  no  deed  conveying  it  was  ever  executed,  nor  was  there 
any  evidence  of  the  defendant's  being  in  possession  of  any 
part  of  the  tract,  while  it  was  conceded  he  did  have  posses- 
sion of  a  portion  of  the  2700  acre  tract,  described  in  the 
second  article  of  the  complaint,  as  a  tenant  in  common  with 
the  testator,  and  had  acquired  such  possession  before  the 
date  of  the  deed  therefor  to  him. 

It  was  in  evidence,  that  the  smaller  tract  had  greatly  ad- 
vanced in  value  since  November,  1854,  the  date  of  the  letter 
to  the  surveyor,  and  was  now  worth  from  one  to  three  dol- 
lars per  acre.  The  answer  averred  full  payment  for  both 
tracts,  while  the  verdict  establishes  the  contrary  as  to  the 
smaller,  if  not  as  to  both. 
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From  so  much  of  the  judgment  as  refuses  specific  per- 
formance of  the  alleged  contract  to  convey  the  1757  acre 
tract,  on  payment  of  the  purchase  money  specified  therein, 
the  defendant  appeals. 

Mr.  R.  D.  Gilmer,  for  the  plaintiffs. 

Messrs.  R.  T.  Gray,  W.  B.  Furgusmi  and  John  Dei'ereuXy  Jr., 
for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  It  is  to  be  observed, 
that  the  defendant  has  never  entered  into  a  written  contract 
to  bind  himself  to  pay  for  the  land,  and  this  is  as  necessary 
to  impose  an  obligation  on  the  vendee  as  it  is  upon  the  ven- 
dor. It  is  only  required  by  the  statute  that  the  written  in- 
strument be  signed  by  the  party  to  be  charged,  or  some  one 
authorized  on  his  behalf,  and  hence  one  may  be  bound  and 
the  other  not  by  the  contract.  It  is  so  ruled  in  Mizell  v. 
Buniett,  4  Jones,  249,  in  which  Pearson,  J.,  delivering  the 
opinion,  says:  "If  one  agrees  in  writing  to  convey  land,  in 
consideration  of  a  verbal  promise  of  the  other  party  to  pay 
the  price,  the  contract  is  binding  on  the  vendor,  although 
the  vendee  may  avoid  the  obligation  on  his  part,  if  he 
chooses  to  protect  himself  under  the  provisions  of  the  stat- 
ute." To  same  effect  in  Green  v.  N.  C.  R.  R.  Co.,  77  N. 
C,  95. 

The  difference  in  the  relations  of  the  parties  to  the  con- 
tract, its  obligation  resting  on  one,  and  incapable  of  being 
enforced  against  the  other,  if  he  chooses  to  resist,  must  be 
considered  in  passing  upon  a  demand  for  specific  perform- 
ance, and  particularly  the  reasonableness  of  the  delay  in 
making  it.  "  If  the  one  is  bound  and  the  other  foot-loose/' 
(we  quote  from  the  same  opinion,)  "  the  time  must  be  short, 
for  it  would  be  unreasonable  to  keep  th/^  parties  in  so  u/mqital  a 
condition  for  a  long  time.^^ 
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Here  the  evidence  of  the  contract  is  contained  in  a  writ- 
ten direction  to  the  surveyor,  given  more  than  thirty  years 
before  the  present  suit  was  commenced,  without  any  action 
on  the  part  of  the  defendant,  who  alone  could  enforce  it ; 
without  excuse  for  or  explanation  of  the  delay,  and  without 
paying  any  part  of  the  inconsiderable  sum  due  as  purchase 
money.  The  vendor,  and  those  who  succeeded  him,  could 
not  compel  its  payment,  because  no  legal  obligation  rested 
upon  the  defendant,  and  if  he  had  been  bound  by  a  written 
but  unsealed  instrument,  the  statute  of  limitation  would 
have  interposed  a  barrier  to  the  recovery. 

The  defendant's  long  slumber  upon  his  now  asserted  right, 
if  not,  unexplained,  an  abandonment,  is  strong  evidence  of 
an  intent  to  abandon  it. 

Again,  during  this  long  period  of  inactivity,  the  value  of 
the  property  has  advanced  from  fifteen  cents  to  from  one  to 
three  dollars  per  acre ;  and  it  is  only  when  awakened  by  the 
plaintiffs*  action  upon  an  asserted  equity  to  have  all  the 
lands  restored,  and  the  supposed  deeds  annulled,  that,  with- 
out having  paid  any  of  the  purchase  money,  he  asks  the 
Court  to  make  the  plaintiff  convey  the  title  to  the  smaller 
tract  to  him,  on  payment  of  the  purchase  money.  Is  this 
claim  to  be  upheld,  and  has  it  any  support  in  the  ecjuity 
which  the  Court  administers  ?  The  answer  is  found,  in  an 
extract  taken  from  2  Story's  Equity  Jurisprudence,  §771 : 
'*In  general,  it  may  be  stated,  that  to  entitle  a  party  to  a 
specific  performance,  he  must  show  tliat  he  has  been  in  no 
default  in  not  having  performed  the  agreement,  and  that  he 
has  taken  all  proper  steps  towards  the  performance  on  his 
part.  If  he  has  been  guilty  of  gross  lacheSy  or  if  he  applies 
for  relief  after  a  long  lapse  of  time,  unexplained  by  equitable 
eircurtistances,  his  bill  will  be  dismissed." 

The  exercise  of  this  form  of  remedial  power  while  in  one 
sense  discretionary,  yet  the  discretion  is  not  arbitrary,  but  is 
"controlled  and  governed  by  the  principles  and  rules  of 
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equity  to  be  found  in  the  adjudicated  cases,"  (Pom.  Con t.  §36,) 
and  hence  we  have  considered  the  case  in  the  light  of  them. 
2  Story's  Eq.  Jur.,  §742;  Cannaday  v.  Shepard,  2  Jones  Eq., 
224 ;  Lloyd  v.  WheaiUy,  Ibid.,  267 ;  Herrm  v.  Rich,  95  N. 
C,  500. 

Again,  his  case  is  not  properly  presented  before  the  Court 
in  the  answer,  which,  upon  an  allegation  of  payment,  de- 
mands an  unconditional  conveyance  of  the  title,  while  the 
fact  is  found  by  the  jury  that  none  of  the  consideration  has 
been  paid. 

The  only  exception  taken  by  the  appellant  is  to  the  refu- 
sal of  the  Court  to  render  judgment  for  a  specific  perform- 
ance of  the  contract  upon  payment  of  the  purchase  money 
for  the  1757  acre  tract,  and  in  this  ruling  we  concur. 

There  is  no  error.     Judgment  affirmed. 

No  error.  Affirmed. 


D.  J.  MUNROE  et  als.  v.  W.  S.  HALL  et  als. 


Deed. 


1.  A.  proviso  in  a  deed  in  absolute  restrain  of  all  alienation  is  void,  but 

such  condition  if  limited  and  reasonable  in  its  application  and  as  to 
the  time  when  it  must  operate,  will  be  upheld. 

2.  Where  the  condition  in  a  deed  upon  which  the  estate  is  to  be  divested 

and  go  to  a  third  party  is  foimded  on  a  contingency  which  never 
can  happen,  the  grantee  will  take  a  fee  simple. 

8.  Land  was  conveyed  to  two  sisters  and  their  heirs  by  deed,  but  the 
deed  provided  that  in  case  either  of  them  married,  that  the  land 
should  belong  to  theii*  brother,  and  also  provided  that  the  grantees 
should  not  sell  or  dispose  of  the  land  in  any  way  whatever.  The 
feme  grantees  sold  the  land,  and  both  died  unmarried;  It  loas  held, 
that  their  grantee  got  a  good  title. 
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Civil  action,  tried  before  Boykin^  Judge,  at  May  Term, 
1886,  of  Cumberland  Superior  Court. 

It  appears  that  Neill  Munroe  was  the  owner  in  fee  of  the 
land  mentioned  and  described  in  a  deed  executed  by  him  at 
the  time  therein  mentioned,  whereof  the  following  is  a  copy: 

"  To  aU  people  to  whomfi  these  presents  shall  coviey  7,  Neill  Munroe, 
do  send  ffreeiing  : 

"Know  ye,  that  I,  the  said  Neill  Munroe,  of  the  county  of 
Cumberland,  and  State  of  North  Carolina,  for  and  in  con- 
sideration of  the  love  and  good  will  and  affection  which  I 
have  and  do  bear  towards  my  living  children,  Thomas  Mun- 
roe, Patrick  Munroe,  Annabella  Munroe  and  Mary  Munroe, 
of  the  county  and  State  aforesaid,  have  given  and  granted, 
and  by  these  presents  do  freely  give  and  grant  unto  the  said 
Thomas,  Patrick,  Annabella  and  Mary,  their  heirs,  execu- 
tors or  administrators,  all  my  lands  and  negroes  in  the 
county  aforesaid,  and  in  Moore  county.  Unto  Thomas  I  give 
fifty  acres  of  land,  lying  and  being  in  the  county  of  Moore, 
on  the  waters  of  Cameron^s  Big  Branch;  unto  Patrick  I 
give  all  that  part  of  the  plantation  whereon  I  now  live,  lying 
on  the  south  side  of  the  road,  and  negro  boy  named  Whit- 
ington ;  and  unto  Annabella  and  Mary,  I  give  all  that  part* 
of  said  plantation  lying  on  the  north  side  of  the  road,  as 
long  as  either  of  them  is  single,  but  if  they  should  get  mar- 
ried, then  the  whole  of  the  plantation  be  Patrick^s,  and  if 
he  should  die  without  lawful  issue,  then  the  land  to  belong 
to  Thomas.  I  likewise  give  unto  Annabella  a  negro  boy 
named  Isaac,  and  unto  Mary  I  give  a  negro  girl  named 
Henny,  provided  that  if  the  said  Henny  shall  live  to  have 
children,  the  said  Mary  will  give  the  first  child  unto  Eff*y 
Jane,  Thomas  Munroe's  daughter ;  provided  always,  that 
neither  Patrick,  Annabella  nor  Mary  shall  sell  or  dispose  of 
any  part  of  the  above  named  land  and  negroes  in  any  man- 
ner whatsoever.     To  have  and  to  hold  all  the  said  land  and 
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negroes  to  them,  the  said  Thomas,  Patrick,  Annabella  and 
Mary,  their  heirs,  executors  or  administrators,  without  any 
manner  of  condition. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  31st  day  of  August,  one  thousand  eight  hundred 
and  twenty-nine.  Neill  Munroe,  [Seal.] 

"Signed,  sealed  and  delivered  in  the  presence  of 

Patrick  Munroe." 

And  at  September  Term,  1829,  said  deed  was  proved  and 
registered. 

Afterwards,  about  the  year  1855,  Patrick  Munroe,  named 
therein,  died,  and  never  having  been  married,  left  no  lineal 
heir. 

Annabella  Munroe,  named  therein,  died  about  the  year 
1863,  never  having  been  married,  and  never  having  had 
issue. 

Marv  Munroe,  named  therein,  survived  her  last  named 
brother  and  sister,  and  never  having  been  married,  died  on 
the  14th  of  May,  1883. 

On  the  27th  of  January,  1860,  the  said  Mary  and  Anna- 
bella sold  and  conveved  bv  deed  in  fee,  the  land  mentioned 
in  the  deed  above  set  forth,  to  W.  S.  Hall,  who  thereafter 
died,  leaving  surviving  him  the  defendant  \\^  S.  Hall  and 
the  jeme  defendant  Julia  McLauchlin,  his  only  heirs  at  law^ 
upon  whom  the  lands  of  their  ancestor  descended,  and  they 
are  in  possession  of  the  land  in  question,  and  claim  to  be 
the  lawful  owners  thereof  as  such  heirs. 

Thomas  Munroe,  named  in  the  deed  above  set  out,  died 
intestate  many  years  ago,  and  the  plaintiffs  are  his  children 
and  heirs  at  law.  They  contend  that  the  deed  above  men- 
tioned, operated  to  convey  to  Mary  Munroe  and  Annabella 
Munroe,  therein  named,  only  a  life  estate  in  the  land  described 
in  it,  situate  on  the  north  side  of  the  road  designated,  and 
therefore  the  title  is  in  them. 
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These  facts  were  agreed  upon  and  submitted  to  the  Court 
for  its  judgment.  The  Court  thereupon  entered  judgment, 
whereof  the  following  is  a  copy : 

"  Upon  tlie  foregoing  case  agreed,  it  is  adjudged  by  the 
Court  that  the  deed  therein  set  out,  conveyed  to  Annabella 
Munroe  and  Mary  Munroe  in  fee  simple  the  lands  therein 
described,  and  the  defendants  are  owners  thereof  in  fee  sim- 
ple and  legally  in  possession  of  the  same.  It  is  therefore  ad- 
judged, that  the  defendants  go  without  day,  and  recover  of 
the  plaintiffs  and  their  security  the  costs  of  this  action,  to 
be  taxed  by  the  clerk." 

The  plaintiffs  having  assigned  error,  appealed  to  this 
Court- 

Mr.  N.  W.  Ray,  for  the  plaintiffs. 
Xo  counsel  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  The  sole  question 
presented  by  the  record  in  this  case  for  our  decision  is,  did 
the  deed  in  question  operate  to  convey  the  fee  simple  estate 
in  the  land  therein  described  as  situate  and  being  on  the 
north  side  of  the  road  mentioned  to  Annabella  Munroe  and 
Marj'  Munroe? 

We  cannbt  hesitate  to  answer  this  question  in  the  affirma- 
tive. The  deed  by  appropriate  terms  for  that  purpose,  con- 
veys the  fee  to  them,  and  there  is  nothing  in  it  that  at  all 
indicates  a  contrary  intention  on  the  part  of  the  donor,  except 
the  words  limiting  the  estate  to  these  sisters  "  as  long  as  either 
of  them  is  single,"  and  the  proviso  in  a  subsequent  part  of  it, 
that  they  should  never  "  sell  or  dispose  of  any  part  of  the 
above  named  land     *     *     *     j^  anv  manner  whatever." 

The  effect  of  the  words  '*  as  long  as  either  of  them  is  single," 

need  not  be  considered,  because  both  the  sisters  died  many 

years  ago,  and  were  never  married.     In  any  possible  view 

of  these  words,  they  could  onl)'  indicate  a  purpose  to  give 

14* 


210  IN  THE  SUPREME  COURT. 

Rollins  v.  Love. 

the  land  to  Patrick  in  a  contingency  that  never  happened 
and  never  can  happen.  There  is  no  intimation  of  any  pur- 
pose to  abridge  the  estate  given  them,  unless  in  the  contin- 
gency of  marriage. 

As  to  the  proviso  recited  above,  it  is  repugnant  to  the  fee 
simple  estate  previously  conveyed,  and  is  in  absolute  restraint 
of  all  alienation,  and  is  therefore  simply  void.  An  important 
incident  of  the  fee  simple  estate,  is  the  right  of  alienation, 
and  hence,  any  condition  in  a  deed  conveying  lands  or  a 
devise  that  seeks  to  prevent  alienation  altogether,  is  void, 
being  repugnant  to  the  estate  conveyed.  The  rule,  however, 
is  not  so  comprehensive  in  its  operation  as  to  prevent  all 
conditions  and  restraints  upon  the  power  of  alienation. 
Such  as  are  limited  and  reasonable  in  their  application,  and 
as  to  the  time  they  must  operate,  are  valid  and  will  be  upheld. 
1  Wash,  on  R.  P.,  67-60;  4  Kent  Com.,  135;  Pearson's  Law 
Lee,  135. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


W.  W.  ROLLINS  et  al.  v.  M.  H.  LOVE,  Adm'r. 

Appeal — Undei'taMng  oii  Appeal — Judgment. 

1.  An  appeal  which  is  docketed  in  the  Supreme  Court  at  any  time  during 

the  Term  next  after  it  was  taken,  is  in  time,  and  will  not  be  dis- 
missed, except  as  provided  by  Rule  2,  par  8. 

2.  If  the  appeal  is  not  docketed  before  the  call  of  the  district  in  which 

it  belongs,  the  appellee  may  move  to  docket  and  dismiss  under 
Rule  2,  par.  8. 

5.  An  appeal  will  not  be  dismissed  because  of  defects  in  the  undertaking 
on  appeal,  unless  the  provisions  of  ch.  121,  Laws  of  1887,  are  ob- 
served. 
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4.  As  this  statutory  regulation  only  affects  the  procedure,  the  Legisla- 

ture had  power  to  make  its  terms  applicable  to  appeals  pending  at 
the  time  of  its  passage. 

5.  Where  a  judgment  is  rendered  against  two  defendants,  one  only  of 

whom  appeals^  the  appeal  does  not  vacate  the  judgment  as  to  the 
defendant  who  does  not  appeal. 

6.  Where  a  judgment  has  been  rendered  against  a  surety  to  a  bond,  who 

died  after  the  judgment  was  entered,  his  administrator  cannot  set 
up  as  a  defence  to  a  notice  to  show  cause  why  judgment  should 
not  be  entered  against  him  as  administrator,  and  execution  issue, 
that  his  intestate  was  insane  when  he  signed  the  bond.  Such  mat- 
ter must  be  brought  forward  by  a  direct  proceeding  to  attack  the 
judgment. 

{BarbeeY.  Green,  91  N.  C,  158;  Cro88  v.  Williams,  91  N.  C,  496:  Wil- 
liaTHST,  Hartman,  92  N.  C,  236;  Fowler  v.  Poor,  93  N.  C,  466; 
cited  and  approved). 

Motion  in  a  cause  pending  in  Buncombe  Superior  Court, 
heard  by  Avery,  Judge,  at  August  Term,  1886,  of  said  Court. 

After  the  appeal  was  docketed  in  this  Court,  a  motion  to 
dismiss  was  made;  1st,  Because  the  appeal  was  taken  from 
a  judgment  rendered  at  August  Term,  1880,  of  the  Superior 
(^urt,  and  the  appeal  was  not  docketed  in  the  Supreme 
Court  until  December  22d,  1886,  and  2d,  Because  the  under- 
taking on  appeal  was  not  in  the  terms  required  by  the 
statute. 

The  October  Term,  1886,  of  the  Supreme  Court,  had  not 
expired  on  December  22d,  when  the  appeal  was  docketed. 

The  facts  on  the  merits  were  as  follows : 

It  appears  that  the  action  of  W.  W.  Rollins  et  al,  v.  R,  M. 
Hermj,  brought  to  recover  land,  was  pending  in  the  Superior 
Court  of  the  county  of  Buncombe,  and  the  defendant  therein, 
in  order  to  entitle  himself  to  make  defence,  executed  his 
undertaking  in  that  behalf,  as  required  by  the  statute,  {The 
Code,  §237,)  in  the  sum  of  $3,000,  with  R.  G.  A.  Love  as  his 
surety  thereto. 
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Afterwards,  at  Spring  Term,  1880,  the  plaintiff  in  that 
action  and  the  appellee  here,  obtained  judgment  against 
the  defendant  therein  and  his  said  surety,  for  $2,400,  from 
which  judgment  the  defendant  appealed  to  this  Court.  {liol- 
lin8  V.  Henry,  84  N.  C,  509.) 

At  January  Term,  1881,  of  this  Court,  the  judgment  so 
appealed  from  was  affirmed,  and  judgment  was  entered  in 
pursuance  of  that  affirmance,  in  the  Superior  Court  at  the 
August  Term  thereof,  1881. 

The  said  surety,  R.  G.  A.  Love,  died  pending  the  appeal 
mentioned,  in  May,  1880,  and  the  present  appellant  was  ap- 
pointed administrator  of  his  estate  in  June  of  the  same 
year. 

On  the  11th  of  October,  1884,  the  appellant  was  served 
with  notice  to  appear  in  Court,  "  to  show  cause  why  judg- 
ment should  not  be  entered  against  him,  and  execution  issue 
thereon,"  as  to  the  judgment  above  mentioned.  Thereupon, 
the  appellant  appeared  and  opposed  the  motion  of  the  ap- 
pellee for  judgment  and  execution,  and  in  answer  thereto, 
alleged : 

I.  That  at  the  time  K.  G.  A.  Love  executed  and  signed 
the  defence  bond  in  said  action,  he  did  not  have  sufficient 
mental  capacity  to  know  the  nature  and  obligation  of  said 
bond,  or  to  make  a  contract,  or  to  execute  said  bond. 

II.  That  at  the  time  of  entering  said  judgment,  R.  G.  A. 
Love  was  deceased,  and  the  defendant,  M.  H.  Love,  was  not 
made  a  party  to  said  suit,  and  was  not  a  party  to  said  judg- 
ment, and  had  had  no  day  in  Court. 

V.  That  plaintiffs'  motion  is  barred  by  the  statute  of  lim- 
itation, which  defendant  especially  pleads  in  bar  of  plain- 
tiffs' recovery. 

Wherefore  the  said  M.  H.  Love  demands  that  said  motion 
be  dismissed  with  costs. 

The  Court  heard  the  motion,  and  gave  judgment,  of  which, 
except  the  recitals  therein,  the  following  is  a  copy: 
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"Now,  on  motion  of  counsel  for  the  plaintiffs,  it  is  ad- 
judged that  the  answer  of  the  defendant  is  insufficient,  and 
that  the  defence  therein  set  up  cannot  be  pleaded  or  shown 
on  this  motion;  that  said  judgment,  to-wit:  the  judgment 
of  Spring  Term,  1880,  be  continued  and  revived  against  the 
said  defendant,  M.  H.  Love,  as  administrator  of  R.  G  A. 
Love,  deceased,  and  that  said  plaintiffs  have  execution  for 
damages  and  costs  aforesaid  and  interest  thereon,  against 
said  Love,  administrator  of  R.  G.  A.  Love,  according  to  the 
force,  form  and  effect  of  the  said  judgment,  and  for  costs  of* 
this  motion." 

From  this  judgment,  the  administrator,  M.  H.  Love,  ap- 
pealed to  this  Court. 

Mr.  Chas.  M.  Busbee,  for  the  plaintiffs. 
Messrs.  R.  D,  Gilmer  and  John  Devei^eux,  Jr.,  for  the  de- 
fendant. 

Merrimon,  J.,  (after  stating  the  facts).  This  appeal  was 
taken  at  August  .Term,  1886,  of  the  Superior  Court  of  the 
county  of  Buncombe,  but  was  not  docketed  in  this  Court 
within  the  first  eight  days  of  the  October  Term,  188(5,  thereof, 
as  it  ought  regularly  to  have  been,  and  not  until  December 
22d,  1886,  during  the  Term,  but  after  the  call  of  the  docket 
of  the  district  to  which  it  belonged.  The  appellees  moved 
at  the  present  Term  to  dismiss  it,  upon  the  ground  that  it 
was  not  docketed  in  due  time. 

The  motion  cannot  be  allowed.  This  appeal  ought  to 
have  been  brought  up  within  the  first  eight  days  of  the  last 
October  Term  of  this  Court,  but  that  it  was  not,  is  not  ground 
for  dismissing  it — this  only  worked  a  continuance.  As  it 
was  not  docketed  as  required  by  Rule  2,  par.  7,  within  the 
first  eight  days  of  the  Term,  the  appellees  might,  after  the 
perusal  of  the  docket,  have  moved  to  docket  and  dismiss  the 
appeal,  as  allowed  by  Rule  2,  par.  8,  but  they  did  not  choose 
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to  do  this,  and  so  lost  their  opportunity  to  do  so ;  it  was  too 
late  after  the  appeal  was  docketed.  Barbee  v.  Green,  91  N. 
C,  158 ;  Cro88  v.  V/illiams,  Ibid.,  496. 

As  a  second  ground  of  the  motion  to  dismiss  the  appeal, 
it  was  insisted  that  the  undertaking  upon  appeal  was  insuffi- 
cient. This  we  cannot  consider,  because  the  statute,  (Acts 
1887,  ch.  121,)  require  that  twenty  days'  notice  of  a  motion 
to  dismiss  an  appeal  upon  such  ground  must  be  given  the 
appellant  as  therein  prescribed,  and  such  notice  has  not 
been  given.  It  applies  by  its  terms  to  appeals  pending  at 
the  time  of  its  passage.  This  statutory  regulation  is  one 
that  simply  affects  the  course  of  procedure,  that  the  Legis- 
lature might  have  made  applicable  to  appeals  before  this 
appeal  was  taken,  and  as  it  is  merely  such  a  regulation,  it 
does  not  destroy  or  impair  any  vested  right  of  the  appellees. 

Obviously,  the  judgment  against  the  intestate  of  the 
appellant,  of  which  he  complains  in  his  answer  to  the  rule 
upon  him  to  show  cause,  Ac,  was  not  vacated  as  to  him,  by 
the  appeal  of  his  co-defendant  Henry,  and  it  does  not  appear 
that  he  appealed,  as  it  should  do  if  he  did,  and  as  it  does 
not,  the  presumption  is  he  did  not.  So  that  the  judgment, 
certainly  so  far  as  appears,  was  rendered  against  him  in  his 
life-time,  and  remained  operative  and  effectual  against  him  j^j 
at  the  time  of  his  death. 

Nor  can  we  see  how  in  any  aspect  of  the  case,  the  statute 
of  limitation  was  a  bar  to  the  motion  of  the  appellees,  if  it 
were  a  proper  one  to  be  made,  as  to  the  judgment. 

It  seems  that  the  appellant  made  no  question  as  to  the 
propriety  and  competency  of  the  motion  of  the  appellees,  in 
the  absence  of  valid  objections  to  the  judgment,  and  we  are 
not  called  upon  to  exi)ress  any  oi)inion,  nor  do  we,  in  that 
respect.  The  alleged  mental  incapacity  of  the  intestate  to 
execute  the  undertaking  and  thereby  bind  himself,  upon 
which  the  appellees  recovered  judgment,  was  not  pertinent 
or  material  in  opposition  to  their  motion,  because,  the  judg- 
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ment  was  upon  its  face  regular  and  valid,  and  its  integrity 
could  not  be  thus  attacked. 

Such  incapacity  was  ground  upon  which  the  appellant 
might  have  attacked  the  judgment  directly  in  that  action  by 
a  proper  proceeding,  as  it  is  still  pending,  or  by  independent 
action,  if  it  were  ended.  Williams  v.  Hartmariy  92  N.  C.  236 ; 
Fowler  v.  Poor,  93  N.  C,  466. 

It  was  insisted  on  the  argument  before  us,  that  the  Court 
might — ought — to  have  treated   the  answer  to  the  rule  to 
show  cause  as  a  motion  or  petition  in  the  action,  directed 
against  the  judgment.    Perhaps  the  Court  might  have  done 
so  upon  proper  application,  and  after  proper  and  necessary 
amendments  to  the  answ^er.    But  the  motion  and  matters 
pertinent  to  it  were  before  the  Court — to  these  the  attention 
of  the  parties  and  Court  were  directed,  and  moreover,  the 
appellant  did  not  ask  the  Court  to  so  treat  his  answer.     In 
case  he  had  done  so^  upon  such  application,  the  allegations 
ought  to^iiave  been  made  more  specific,  and  the  appellees 
shouj^have  had  reasonable  opportunity  to  answer  them,  and 
i^nus  in  an  orderly  way,  have  raised  issues  of  law  and  fact,  the 
appellant  being  the  actor  and  so  treated.    Thus  the  proceed- 
ing would  have  been  substantially  a  different  one  from  that 
before  the  Court.     Ordinarily,  it  is  the  office  of  counsel — not 
that  of  the  Court — to  advise  and  direct  litigants  as  to  the 
proper  methods  of  demanding  and  seeking  redress  through 
the  Courts.     It  may  be,  that  the  appellant  can  yet  attack  the 
judgment  directly,  in  the  way  indicated,  but  as  to  that,  no 
question  is  before  us,  and  we  express  no  opinion  in  that 

respect. 

In  our  judgment  the  assignment  of  error  in  tlie  record  is 

not  well  founded,  and  the  judgment  must  be  affirmed. 

To  the  end  that  further  proceedings  may  be  had  in  the 
action,  let  this  opinion  be  certified  to  the  Superior  Court. 

No  error.  Affirmed. 
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J.  N.  SHEARIN  V.  A.  J.  RIGGSBEE. 

Conversion — Tenants  in  Common  of  Chattels. 

1.  One  tenant  in  common  of  chattels  cannot  maintain  trover  against 

his  co-tenant  upon  a  mere  demand  and  refusal  to  deliver  to  him  his 
share  of  the  common  proi>erty.  but  the  act  of  withholding  must  be 
tortious,  having  the  effect  so  far  as  the  plaintiff  is  concerned  of  an 
actual  destruction  of  the  property. 

2.  Where  a  contract  of  renting  was  that  the  landlord  should  have  a  part 

of  the  crop,  and  after  it  was  gathered  the  landlord  took  it  into  his 
sole  possession,  and  refused  to  divide  when  it  was  demanded,  on  the 
ground  that  the  crop  was  not  then  in  condition  for  a  division,  but 
he  did  not  deny  the  tenant's  right  to  a  division,  and  while  in  his 
possession  the  crop  was  destroyed  by  fire;  It  ivas  heldj  that  this  did 
not  amount  to  a  conversion,  and  an  action  in  the  nature  of  trover 
could  not  be  maintained,  the  landlord  and  tenant  being  tenants  in 
common  of  the  crop. 

{Pitt  V.  Petway,  12  Ired.,  69;  Hill  v.  Robinson,  3  Jones,  501;  Jones  v. 
Morris,  7  Ired.,  370;  Powell  v.  Hill,  64  N.  C,  169;  Rookax^Moare, 
Busb. ,  1 :  cited  and  approved). 


Civil  action,  tried  before  Connor,  Judge,  at  February 
Civil  Terra,  1886,  of  Wake  Superior  Court. 

During  the  year  1884  the  plaintiflF  cultivated  land  belong- 
ing to  the  defendant,  under  an  agreement  for  an  equal  parti- 
tion of  the  crops  of  wheat,  corn  and  tobacco  grown  on  the 
cleared  portion,  and  for  the  retention  of  two  thirds  by  the  V 
plaintiff,  of  such  as  were  raised  upon  the  land  he  might  clear  1 
and  in  the  same  proportion  they  were  to  pay  for  the  fertili- 
zers used.  Inhere  is  no  controversy  as  to  much  of  the  contract, 
but  in  the  answer,  the  defendant  says,  that  the  crop  of  tobacco, 
alone  involved  in  the  j)reseut  suit,  was  to  be  stripped  and 
assorted,  or  culled  and  separated,  before  a  division. 

The  tobacco  after  maturing,  was  gathered  by  the  plaintiff 
and  placed  in  a  house  on  the  defendant's  land,  occupied  as  a 
place  of  residence  by  his  son  Thomas  his  general  manager 
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on  the  farm.  After  five  days'  notice  of  demand,  the  plaintiff 
on  November  3d,  went  to  the  house  and  found  that  the  lock 
with  two  keys,  one  of  which  he,  and  the  other  the  said 
Thomas  kept,  had  been  removed,  and  the  door  fastened  with 
an  additional  lock.  The  defendant  and  his  son  were  present, 
and  were  told  that  the  plaintiff  had  come  to  have  a  division. 

The  defendant  objected  to  doing  this  until  the  tobacco  was 
stripped,  alleging  such  to  be  the  contract,  which  the  plaintiff 
denied. 

The  defendant  testified  to  his  having  objected  to  a  division 
at  that  time,  because  the  tobacco  was  in  too  drv  a  condition, 
and  offered  to  allow  it  to  be  done,  if  tlie  plaintiff  would  pay 
for  the  stripping  and  packing,  which  was  refused.  The  house 
with  what  was  in  it  was  burned  about  four  weeks  afterwards, 
during  which  interval  the  weather  continued  too  dry  to  per- 
mit its  being  handled  for  a  division.  Upon  the  issues  sub- 
mitt^  to  the  jury  they  find  as  follows: 

1.  The  defendant  did  wrongfully  convert  the  tobacco  of 
plaintiffs,  to  his  damage  $434.38. 

2.  The  plaintiff  has  performed  his  contract  with  the  de- 
fendant. 

3.  The  plaintiff  is  not  indebted  to  defendant  for  advances. 

The  defendant  requested  an  instruction  that  upon  the  evi- 
dence there  was  shown  no  conversion,  instead  of  which  the 
Court  charged  the  jury  as  follows : 

"That  if  they  believed  upon  the  whole  evidence,  that  on 
the  3d  of  November,  1885,  the  plaintiff  having  given  five 
days'  notice  of  his  intention  to  divide  the  crop,  the  plaintiff 
had  in  all  respects  complied  with,  and  performed  all  of  the 
stipulations  of  his  agreement  with  the  defendant,  and  had 
satisfied  all  of  the  liens  of  the  defendant  on  the  crop,  and 
that  the  tobacco  had  been,  up  to  the  time  of  giving  said 
notice,  in  the  joint  possession  of  the  plaintiff  and  the  defend- 
ant, and  that  upon  the  receipt  of  such  notice  the  defendant 
took  the  tobacco  into  his  exclusive  control  and  ])Ossession, 
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by  placing  another  lock  on  the  door  of  the  house  and  taking 
the  key  thereto,  and  that  upon  the  demand  of  the  plaintiff, 
the  defendant  refused  to  divide  the  said  tobacco  or  permit 
the  plaintiff  to  go  into  the  barn,  and  that  the  said  tobacco 
was  in  a  condition  to  be  divided  without  injury,  that  such 
facts  would  constitute  in  law  a  conversion,  and  that  they 
would  find  the  first  issue  in  the  affirmative.  That  it  was  in- 
cumbent upon  the  plaintiff  to  show  the  existence  of  such  facts 
by  a  preponderance  of  the  evidence,  and  unless  he  had  done 
so,  they  would  find  the  first  issue  in  the  negative.  That  if 
they  found  the  first  issue  in  the  negative,  they  need  not  con- 
sider the  second  issue,  but  that  if  they  found  the  first  issue 
in  the  affirmative,  the  measure  of  damages  would  be  the 
value  of  the  plaintiff's  share  of  the  tobacco,  it  being  admit- 
ted that  the  same  had  been  destroyed.  That  there  was  no 
evidence  to  sustain  the  third  issue,  and  they  need  not  con- 
sider the  fourth.  That  their  finding  upon  the  sixth  and 
seventh  issues  was  involved  in  the  first  issue.  The  third 
issue  was  an  inquiry  as  to  whether  the  burning  was  from 
defendant's  negligence." 

There  was  a  judgment  for  the  plaintiff  and  the  defendant 
appealed. 

Mr.  T,  M,  ArgOy  for  the  plaintiff. 

Messrs,  J.  S.  Manning  and  E.  C,  Smith,  for  the  defendant. 

-—4 

Smith,  C.  J.,  (after  stating  the  facts).     The  sole  question^ 
to  be  determined  is,  whether  upon  the  facts,  the  plaintiff's < 
share  of  the  tobacco  has  been  converted  bv  the  defendant  to  ^ 
his  own  use,  so  that  he  has  become  answerable  for  the  loss, 
whatever  care  he  may  liave  bestowed  upon  the  property  in 
preserving  it  for  the  common  benefit  of  both. 

Assuming  a  tenancy  in  common  to  exist,  and  a  bona  fide 
controversy  between  them  as  to  some  of  its  terms  preceding  the 
division,  and  as  to  the  fitness  of  the  article  in  its  then  dry 
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condition  to  undergo  the  handling  necessary  thereto,  was, 
the  present  retention  and  refusal  to  divide,  an  appropriation 
of  the  plaintiff's  share,  or  such  an  exercise  of  dominion  or 
tortious  withholding,  as  subjects  him  to  a  responsibility  for 
the  entire  loss  ? 

Judge  CooLEY,  in  his  work  on  Torts,  455,  in  reference  to 
irreconcilable  rulings  as  to  what  constitutes  a  conversion  by 
one  tenant  in  common  of  the  share  of  another,  says :  "  The 
rule  in  England  is,  that  neither  a  claim  to  exclusive  owner- 
ship by  one,  nor  the  exclusion  of  the  other  from  possession, 
nor  even  a  sale  of  the  whole,  can  be  treated  in  law,  as  the 
equivalent  of  loss  or  destruction,  or  be  considered  a  conver- 
sion; and  this  rule  is  adopted  in  some  cases  in  Vermont, 
and  in  North  Carolina  it  is  also  followed,  but  with  this  qual- 
ification, that  a  sale  of  the  property  out  of  the  State  may  be 
treated  as  a  loss  or  destruction," — referring  to  Pitt  v.  Petwayy 
12Ired.,  69-  But  he  adds  that  the  rule  "can  have  no  rea- 
sonable application  to  such  commodities  as  are  readily  devi- 
sable by  tale  or  measure,  into  portions  absolutely  alike  in 
quality,  such  as  grain  or  money.  Thus,  if  one  is  entitled 
io  a  half  of  a  certain  number  of  bushels  of  wheat,  he  is 
entitled  to  the  half  in  severalty ;  and  if  his  co-tenant  in  actual 
possession  refuses  to  surrender  the  half  on  demand  and  deny 
his  right  J  this  is  a  conversion,  because  it  deprives  him  of  his 
right  as  effectually  as  would  a  sale ;"  455,  450. 

The  act  of  withholding,  to  warrant  the  action  of  the  plain- 
tiff tenant  in  common  against  his  co-tenant,  must  be  tort- 
ious,  "having  the  effect,  so  far  as  the  plaintiff  is  concerned, 
of  a  total  destruction  of  the  property  "  at  the  time.  2  (Ireen- 
leaf  Evidence,  §640. 

Our  own  rulings  do  not  to  the  same  extent  recognize  the  dis- 
tinctions made  by  Judge  Cooley  in  reference  to  the  subject- 
matters  of  the  tenancy.  Thus,  in  Hill  v.  Robinson,  3  Jones, 
501,  Xash,  C.  J.,  says:  "The  fifteen  sacks  of  salt  were  jmr- 
chased  with  the  joint  funds  of  the  plaintiffs  and  of  Howell — 
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five  for  the  latter  and  ten  for  the  former;  but  no  specific 
bags  were  set  apart,  either  by  Howell  or  Robinson,  as  the 
property  of  the  plaintiffs;  and  until  that  was  done,  an  ac- 
tion of  trover  could  not  be  sustained  by  the  plaintiffs  for 
any  portion  of  the  salt." 

'*  If  A  sell  to  B  all  the  corn  in  a  particular  barn,  and  after- 
wards refuses  to  deliver  it.  B  may  maintain  an  action  of 
trover  for  the  conversion.  But  if  the  contract  is  for  a  por- 
tion less  than  the  whole,  then  B  could  maintain  an  action 
for  a  violation  of  the  contract  in  the  refusal  to  deliver,  but 
not  an  action  of  trover;"  citing  Jones  v.  MorrisSy  7  Ired.,  370. 
In  this  case  there  had  been  a  demand  and  refusal. 

But  the  more  recent  case  of  Potvell  v.  Hilly  64  N.  C,  169, 
has  the  essential  features  of  that  before  us.  The  plaintitt* 
was  employed  by  one  Brodie  to  work  on  a  farm  the  latter 
had  rented,  for  a  share  of  the  crop.  The  crop  was  measured 
and  the  plaintiff's  part  ascertained  but  not  separated  from 
the  bulk.  Tlie  defendant,  an  incoming  tenant,  bought  from 
Brodie  the  whole  crop  except  the  plaintiff's  share,  and  took 
possession  of  the  whole.  Rodman,  J.,  delivering  the  opin- 
ion, says:  "On  the  proof,  he  (the  plaintiff)  is  a  tenant  in 
common  with  tlie  defendant,  and  the  Court  could  not  order 
the  sheriff  to  put  him  in  possession  of  any  distinct  and 
specific  quantity  of  corn  or  fodder  out  of  the  common  mass. 
Neither  is  he  entitled  to  damages  for  the  conversion  of  his 
share  of  the  common  property.  It  is  well  settled,  that  one 
tenant  in  common  cannot  recover  in  trover  upon  a  mere 
demand  and  refusal  to  deliver  to  him  his  share." 

In  Books  V.  Moore,  Busb.,  1,  it  was  held,  that  one  who  was 
to  receive  a  share  of  the  crop,  could  not  maintain  a  trover 
before  a  division. 

Had  a  portion  of  the  common  property  been  accidentally 
destroyed,  would  not  loss  have  fallen  on  the  parties  in  pro- 
portion to  their  respective  interests? 
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The  authorities  referred  to  in  the  argument  for  the  phxin- 
tiff,  apply  when  the  tenant  not  only  withholds  from  the  co- 
tenant,  but  exercises  a  dominion  over  the  common  property, 
in  denial  of,  and  inconsistent  with  the  rights  of  the  latter, 
and  not  in  the  mere  assertion  of  his  own. 

Nowhere  in  the  action  of  the  defendant,  is  found  anv 
appropriation  of  the  tobacco  to  his  sole  use.  Where  is  the 
exertion  of  any  dominion  incompatible  with  the  recognition 
of  the  equal  claim  of  the  plaintiff  thereto?  He  refuses  to 
permit  partition,  because,  according  to  his  understandings 
something  more  was  to  be  done  before,  and  an  injury  would 
corae  to  the  article  in  the  attempt  to  make  it  at  the  time. 
He  sets  up  no  claim  to  the  plaintiff's  undivided  share,  but 
keeps  possession,  only  postponing  the  separation.  Upon  the 
verdict,  this  was  wrongful,  but  it  is  not  a  conversion  to  the 
defendant's  use.  The  plaintiff  could  have  recovered  his 
share  under  §1755  of  The  Code,  had  the  tobacco  not  been 
destroyed,  and  it  was  destroyed  by  no  fault  or  negligence  of 
the  defendant.  The  mere  fact  that  the  plaintiff  was  debarred 
access  to  the  house  in  order  to  force  a  division,  and  the  crop 
was  retained  for  a  division  afterwards,  does  not  amount  to  a 
conversion,  nor  warrant  an  inference  of  an  exclusive  appro- 
priation to  his  own  use. 

But  while  not  a  conversion,  it  was  a  wrongful  resistance 
to  the  plaintiff's  demand  of  a  right  to  an  immediate  division, 
which  entitles  him  to  some,  if  no  more  than  nominal  dam- 
ages, but  not  to  the  full  extent  of  the  value  of  his  share,  which 
can  only  be  maintained  by  deeming  the  retention  a  conver- 
sion. 

For  the  errors  mentioned  the  verdict  must  be  set  aside  and 
a  new  trial  ordered.     Let  this  be  certified. 

Error.  Reversed. 
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J.  B.  BRIDGERS  v.  M.  T.  DILL  et  al. 
Damages — Evidence — Judge^n  Charge — Landlord  and  Tenant. 

1.  Even  if  improper  evidence  is  admitted  in  evidence,  the  error  is  cured 

if  the  Judge  in  his  charge  instructs  the  jury  not  to  consider  it. 

2.  Where  the  defendant  by  rei)eated  and  continuing  trespasses  pulls 

down  the  fence  around  the  cultivated  field  of  the  plaintiff,  wliereby 
the  growing  crop  of  the  plaintiff  is  ruined,  the  measure  of  damages 
is  not  limited  to  tlie  expense  of  repairing  and  repla<.'ing  the  fence, 
but  he  may  recover  the  value  of  the  damage  done  to  the  crop. 

8.  Railroad  corporations  are  liable  for  any  damage  caused  by  any  im- 
proper or  wrongful  act  done  by  them  while  building  their  roads. 

4.  The  provisions  of  §1943  of  The  Code,  only  apply  to  the  mode  of  ac- 

quiring title  to  real  estate  and  getting  a  right  of  way,  but  it  has 
no  application  to  trespasses  committed  outside  of  the  right  of  way 
in  building  the  road,  and  for  such  trespasses  the  corporations  are 
liable  in  a  civil  action. 

5.  While  it  is  true  that  untler  the  provisions  of  ^1754  of  The  Code,  the 

crops  shall  be  deemed  to  be  vested  in  the  landlord,  this  is  only  for 
his  protection,  and  as  against  third  parties  the  tenant  is  entitled  to 
the  possession  l)oth  of  the  land  and  crop  while  it  is  being  cultivated, 
and  he  may  maintain  an  action  in  his  own  name  for  any  injury 
thereto. 

{Meares  v.  Wilmington.  9  Ired.,  73;  cited  and  approved.  Roberts  v. 
Cole,  82  N.  C,  292:  Sledge  v.  Reid,  73  N.  C,  440;  Holloxcay  v.  The 
Railroad,  85  N.  C,  4,^2:  Railroad  Co.  v.  Wicker,  74  N.  C,  220; 
distinguished). 

This  was  a  civil  action,  tried  before  Shepherd^  Judge,  at 
Spring  Term,  188(),  of  Northampton  Superior  Court. 

In  1882,  the  plaintiff  cultivated  a  farm  in  Northampton 
county,  rented  by  him  of  Dr.  R.  H.  Stancil,  adm'r  of  S.  T. 
Stancil,  dec'd,  and  this  action  is  brought  to  recover  damages 
alleged  to  have  been  sustained  by  the  wrongful  acts  of  the 
defendants  in  unlawfully  entering  upon  said  land  and  pull- 
ing down  the  inclosure  around  his  cultivated  field,  at  differ- 
ent times  and  from  day  to  day,  and  continuing  to  pull  it 


FEBRUARY  TERM,  1887.  223 


Bridgers  v.  Dill. 


down  as  the  plaintiff  would  put  it  up,  by  reason  whereof 
cattle  entered  and  destroyed  his  crop,  and  prevented  him 
from  cultivating  the  land  as  he  otherwise  would  have  done. 
The  defendants  denied  the  allegations  of  the  complaint,  and 
for  a  second  ground  of  defence,  insisted  that  the  Court  had 
no  jurisdiction  of  the  subject-matter,  so  far  as  it  applied  to 
the  Meherrin  A'^allev  Railroad  Co.  and  those  who  entered 
upon  said  land  as  its  agents ;  that  there  was  a  misjoinder  of 
parties,  and  a  misjoinder  of  two  causes  of  action. 

This  second  ground  of  defence  was  not  relied  upon  in  this 
Court. 

Issues  were  submitted  and  the  jury,  in  response  thereto, 
found  that  the  plaintiff  was  entitled  to  the  possession  of  the 
land,  as  alleged  in  the  complaint;  that  the  defendants,  M.  T. 
Dill  and  the  Meherrin  \"alley  Railroad  Co.,  trespassed 
thereon,  and  that  the  damage  sustained  by  reason  of  such 
trespass  was  $650.00. 

A  summarj'  statement  of  the  evidence  is  necessary  to  a 
proper  consideration  of  the  defendants'  exceptions. 

J.  B.  Bridgers,  the  plaintiff,  testified  that  in  1882,  he  was 
in  possession  of  the  land,  which  he  had  rented  of  Dr.  Stancil 
for  seven  bales  of  cotton ;  that  when  he  rented  it,  he  did  not 
know  that  a  railroad  was  going  to  be  built  through  it;  that 
he  had  75,  80,  or  90  acres  of  land  in  cotton,  and  50  acres  in 
corn;  that  up  to  the  1st  of  July,  he  had  a  very  good  crop; 
the  defendants  did  not  take  the  fence  down  till  June ;  *  *  ♦ 
that  he  would  put  up  the  fence  and  they  would  pull  it  down 
again,  and  this  at  places  outside  of  the  right  of  way ;  the 
road  ran  through  the  corn  and  cotton  field,  and  that  the 
stock  were  turned  in  from  both  ways,  and  the  hands  would 
go  over  the  fence  anywhere;  that  stock,  horses,  cows  and 
hogs  commenced  getting  in  in  June,  and  continued  to  in- 
crease in  number  through  July,  August,  &c.;  that  cotton  was 
so  trampled  that  he  could  not  get  hands  to  pick  it  out,  and 
he  only  saved  six  bales ;  that  they  put  in  no  cattle  guard  till 
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in  November;  Dill  would  pull  the  fence  down  outside  of  the 
right  of  way,  and  leave  it  down  or  partially  down;  that  he. 
witness,  objected  and  forbade  their  coming  from  the  first. 
Dill  was  the  general  superintendent.  Witness  said :  "  They 
destroN'ed  all  but  six  bales  of  cotton.  The  damages  were 
about  twentv  bales — 15  anyhow — fiftv  acres  where  I  never 
picked  out  a  pound :  value  $50  per  bale.  They  damaged  me 
seventy-five  barrels  of  corn:  value  S4  per  barrel."  This 
damage  was  done  off  the  right  of  way  by  trampling  down 
the  crops  and  eating  them  up.  They  had  a  passway  to  Mar- 
garettsville  over  the  field  all  the  time — not  over  the  right  of 
way — kept  the  fence  open  and  cattle  came  in:  *  *  *  l)ad 
hogs  and  shee[)  in  the  pasture ;  could  have  put  a  cow  pit 
there  with  one  hand  in  not  a  great  while,  four  sills  would 
have  done ;  they  were  hauling  over  there  and  a  pit  would 
not  have  done,  but  they  could  have  put  a  gate  there.  Cow 
pits  at  all  those  places  would  have  cost  about  $50.  When 
this  suit  was  brought,  the  rent  was  not  due,  and  had  not 
been  paid;  paid  Stancil  six  bales  and  he  released  the  re- 
mainder; saw  cattle,  hogs  and  sheep  coming  through  the 
fence  at  other  places  than  the  right  of  way.  To  that  portion 
of  the  foregoing  evidence  embraced  in  quotation  marks,  the 
defendant  objected.  Objections  overruled  and  defendant 
excepted. 

Dr.  Stancil,  for  the  plaintiff,  testified,  that  he  knew  the 
farm;  he  (plaintiff )  has  paid  me  six  bales  of  cotton;  saw 
the  crop  at  times  from  July  to  September;  saw  stock  and 
sheep  there. 

Plaintiff  said  Dill  would  pull  the  fence  down  as  fast  as 
he  could  i)ut  it  up.  *  *  *  Dill  came  to  witness  for  per- 
mission ;  told  him  that  Bridgers  had  rented  the  farm  for  a 
year,  and  that  he,  witness,  did  not  consider  that  he  had  any 
right,  and  that  he  had  no  objection  to  his  (DilFs)  entering 
and  building  the  road,  if  he  could  arrange  with  Bridgers 
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thinks  Bridgers  never  paid  all  the  rent;  never  released  any 
of  it,  though  never  expects  to  get  it. 

J.  R.  Johnson  and  Thomas  Mason,  witnesses  for  the  plain- 
tiff, testified  as  to  stock,  &c.,  in  the  field. 

The  defendant  asked  the  Court  to  instruct  the  jurj^: 

I.  That  upon  the  evidence,  the  plaintiff  cannot  recover. 
This  was  refused,  and  the  defendant  excepted. 

II.  That  if  the  jury  believed  that  Bridgers  rented  the 
land  from  Dr.  R.  H.  Stancil,  and  has  not  paid  all  the  rent, 
then  the  plaintiff  cannot  recover. 

This  was  refused,  and  the  defendant  excepted. 

The  Court  in  its  charge  as  to  the  damages,  told  the  jury, 
that  they  should  not  consider  what  the  plaintiff  might  have 
raised  upon  the  land  but  for  the  alleged  trespass,  and  that 
such  evidence  was  excluded ;  that  they  should  give  damages 
onl)'  for  the  injury  to  the  crops  as  they  then  stood,  and  then 
only  from  the  time  of  the  pulling  down  of  the  fence  up  to 
the  time  when  he  could,  by  reasonable  diligence,  have  re- 
placed the  fence  and  erected  sufficient  cattle  guards. 

There  was  a  judgment  for  the  plaintiff,  and  the  defend- 
ants appealed. 

Mr.  IF.  i/.  Day,  for  the  plaintiff. 
Mr.  R.  B.  Peebles,  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  The  exception  to  the 
evidence  of  Bridgers,  objected  to  by  defendants,  cannot  be 
sustained.  The  trespass  was  repeated  as  often  as  the  plain- 
tiff would  put  up  his  fence;  it  was  a  continued  trespass,  and 
the  case  is  unlike  that  of  Roberts  v.  Cole,  82  N.  C,  292,  where 
the  damages  were  i)roperly  limited  to  sucli  sum  as  w^ould 
repair  and  put  the  fence  in  order,  and  cover  the  injury 
done  to  the  crop,  before  the  plaintiff  knew  of  the  tresi)ass. 
But  if  the  evidence  excepted  to  was  at  all  amenable  to  the 
objection  that  it  was  speculative  and  too  remote,  it  w^as  cured 
15* 
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by  the  charge  of  the  Court.  The  case  of  Sledge  v.  Reid,  73 
N.  C,  440,  rehed  u[)on  by  counsel  for  defendants,  is  distin- 
guishable from  this.  In  that  case,  which  was  an  action  to 
recover  damages  for  the  killing  of  two  mules,  it  was  held 
that  the  proximate  damage  to  the  plaintiff,  was  the  loss  of 
the  mules,  and  his  failure  to  make  a  crop  was  the  secondary 
consecjuence,  resulting  from  the  damage,  and  was  too  remote 
and  uncertain;  but  in  this  case,  the  injury  to  the  crop  was 
the  direct  and  proximate  damage  resulting  from  the  wrong 
of  the  defendants  in  repeatedly  pulling  down  the  fence  and 
exposing  the  crop  to  the  prey  of  cattle. 

It  is  insisted  that  the  public  have  an  interest  in  railroads, 
and  the  grants  of  power  by  the  State  to  build  them  are  for  the 
public  benefit,  and  the  right  to  acquire  real  estate  and  rights 
of  way  is  secured  to  them  by  law.  This  is  true,  and  for 
all  damages  necessarily  incident  to  their  construction,  the 
statute  provides,  but  they  are  liable  for  any  damages  that 
may  occur  to  individuals  by  reason  of  any  improper  or 
wrongful  acts  done  by  them.  Meares  v.  The  Commissioners 
of  Wilmingtoiiy  9  Ired.,  73,  and  the  section  of  The  Code,  1943, 
et  seq.,  relied  on  by  defendants,  relate  to  the  mode  of  acquir- 
ing title  to  real  estate,  right  of  way,  Ac,  by  railroad  corpo- 
rations, and  have  no  application  to  this  action,  which  is  to 
recover  damages  for  injury  to  crops  outside  and  off  the  right 
of  way;  and  besides,  it  is  not  alleged,  nor  do  the  pleadings 
disclose  the  fact,  that  am^  title  or  right  of  way  was  ever 
acquired  by  the  defendant,  as  provided  by  sections  of  The 
Code  referred  to,  and  the  case  of  Holloway  v.  University  Rail- 
road, 85  N.  C,  452,  and  R.  &  A.  Air-Line  R.  R.  Co.  v.  Wicko', 
74  N.  C,  220,  are  not  applicable. 

The  second  prayer  for  instructions  to  the  jury  was  also 
properly  refused. 

In  this  action.  Dr.  Stancil  was  not  a  necessary  party,  and 
the  relation  between  him  and  the  plaintiff  did  not  affect  the 
rights  of  the  plaintiff  as  against  the  defendants.     While  it 
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is  true  that  under  §1754  of  The  Code,  the  crops  shall  be 
deemed  and  held  to  be  vested  in  possession  of  the  lessor, 
this  is  only  for  the  lessor's  protection,  and,  as  against  any  one 
except  him,  the  tenant  is  entitled  to  the  possession  of  the 
land  and  of  the  crop  while  it  is  being  cultivated,  and  may 
maintain,  in  his  own  name,  an  action  for  any  injury  thereto, 
and  for  this  purpose  he  is  the  **  real  party  in  interest"  within 
the  spirit  and  meaning  of  §177  of  The  Code.  The  remedy 
given  to  the  landlord  by  §1754,  and  the  subsequent  section 
providing  for  the  protection  of  the  tenant's  rights,  make  it 
quite  clear  that  it  was  intended  only  by  those  sections  to  adjust 
the  rights  of  the  landlord  and  tenant  as  between  themselves. 
In  this  case,  the  defendants  were  told  by  the  landlord,  Dr. 
Standi,  that  he  claimed  no  interest  in  the  matter,  and  they 
must  look  to  Bridgers,  the  plaintiff,  for  any  arrangements 
they  might  wish  to  make. 

There  is  no  error.  The  judgment  of  the  Superior  Court 
is  affirmed. 

No  error.  Affirmed. 


JAMES  K.  WOOD,  in  behalf  of  himself,  &c.,  v.  THE  TOWN  OF 

OXFORD  et  al 


Taxation —  Constitutional  Law —  Qualified   \ ^oiers — Municipal 

Corporations. 

1.  Municipal  corporations  are  instrumentalities  of  the  State  government, 

are  public  in  their  nature,  and  the  Legislature  has  control  over  them 
and  may  enlarge  or  modify  their  powei*s  as  it  deems  proper,  within 
the  limits  of  the  Constitution. 

2.  The  Legislature  may  authorize  municipal  corporations  to  apply  their 

revenue  and  credit  to  any  legitimate  public  purpose  within  the  scope 
of  its  organization,  unless  prohibited  by  the  Constitution,  and  such 
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purposes  as  tend  to  the  general  good  of  the  community,  although 
the  advantage  does  not  reach  every  individual  tax  payer  residing 
there,  is  such  public  purpose. 

3.  The  Legislature  may  authorize  municiiial  corporations  to  sul:>scribe 

to  the  capital  stock  of  railroad  corporations  or  other  like  public  en- 
terprises, or  even  to  donate  its  money  or  credit  to  such  coqwration, 
while  it  cannot  authorize  any  subscription  or  donation  to  a  merely 
private  enterprise. 

4.  The  ruling  made  in  Markham  v.  Manning,  96 N.  C,  132,  and  McDow- 

ell V.  The  Construction  Co.,  96  N.  C,  514,  as  to  the  meaning  of  the 
term  *' qualified  voters"  as  used  in  the  Constitution,  and  the  effect 
of  the  provisions  of  Art.  7,  g7,  affirmed. 

5.  Where  the  act  allowing  a  municipal  corporation  to  contract  a  debt 

for  other  than  necessary  expenses,  provided  that  such  debt  should 
be  authorized  by  a  vote  of  a  majority  of  those  voting  and  not  by  a 
majority  of  the  qualified  voters,  but  in  fact  a  majority  of  the  quali- 
fied voters  did  vote  in  favor  of  contracting  the  debt;  It  was  held, 
that  this  cured  the  defect  in  the  law,  and  that  the  vote  authorized 
the  corporation  to  contract  the  debt. 

(Taylor  v.  Coinrs,  2  Jones  Eq.,  141:  Caldioell  v.  Justice,  4  Jones  Eiq., 
323;  Markham  v.  Manning,  96 'S.  C,  132;  McDotcelly.  Construction 
Co.,  96  N.  C,  514;  cited  and  approved). 

Motion  to  continue  an  injunction  to  the  hearing,  in  a 
cause  pending  in  Granville  Superior  Court,  heard  before 
Merrimoii,  Judge,  at  Chambers,  in  Henderson,  February  26th^ 

1887. 

The  defendant,  the  "  Oxford  and  Clarksville  Railroad  Com- 
pany," is  a  corporation  organized  under  and  in  pursuance  of 
the  statute,  (Acts  1885,  ch.  11(>,)  and  its  prescribed  purpose 
is  to  construct  a  railroad  to  be  devoted  to  the  transportation 
of  i)assengers  and  freight,  its  terminal  points  to  be  the  town 
of  Oxford,  in  the  county  of  Granville,  and  a  point  on  the 
Virginia  State  line,  to  be  fixed  by  its  directors,  within  a  com- 
pass prescribed.  Its  railroad  maj'  be  extended  to  other  like 
roads  designated,  and  it  may  construct  branch  roads  not  ex- 
ceeding thirty  miles  in  length.  Counties,  townships,  incor- 
porated cities  and  towns,  through  which  its  road  is  to  be  con- 
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structed  and  located,  are  authorized,  in  the  way  and  man- 
ner prescribed,  to  subscribe  for  the  capital  stock  of  that 
company,  and  to  make  "donations"  to  it;  and  to  raise 
money  for  this  purpose,  they  are  respectively  authorized  to 
issue  their  bonds,  with  interest  coupons  attached,  in  the  man- 
ner prescribed.  But  such  subscriptions  or  donations  cannot 
be  made  until  a  definite  proposition  to  make  the  same  shall 
have  been  submitted  to  the  "  qualified  voters  "  of  the  town- 
ship or  town  which  it  is  proposed  shall  make  the  same.  In 
case  a  "  majority  of  the  votes  cast"  shall  be  "for  subscrip- 
tion," or  "  for  donation,"  as  is  said  in  one  section  of  the  stat- 
ute cited,  or  as  to  towns,  as  is  said  in  another  section,  in 
case  "  a  majority  shall  have  voted  for  subscription,"  or  "  for 
donation,"  the  same  shall  be  made,  &c. 

The  grounds  and  purpose  of  the  action,  and  the  relief 
sought  by  it,  sufficiently  appear  from  the  eighth  paragraph 
of  the  complaint,  of  which  the  following  is  a  copy  : 

"  8.  Your  petitioner,  who  sues  in  this  behalf,  for  himself 
and  other  tax  payers  of  said  town,  alleges  that  the  acts  of  the 
said  commissioners,  in  issuing  said  bonds,  and  making  said 
donation,  will  entail  a  heavy  burden  and  debt  upon  liim  and 
them  ;  and  that  he  is  advised  that  the  act  incorporating  the 
said  railroad  company  is  not  constitutional,  and  that  the 
bonds  about  to  be  issued  by  virtue  of  said  act,  are  illegal  and 
void,  for  that,  (1.)  The  General  Assembly  had  no  authority 
to  authorize  the  voters  of  said  town  to  donate  public  money 
for  the  purpose  set  forth  in  the  said  act ;  (2.)  That  the  power 
attempted  to  be  conferred  by  said  act  does  not  come  within 
the  spirit  or  letter  of  the  Constitution  of  the  State  ;  (3.)  That 
in  the  canvass  of  the  votes,  as  is  required  in  section  8  of 
said  charter,  a  majority  only  of  the  votes  cast  is  required, 
whereas  the  affiant  is  informed  that  said  act  should  have 
required  a  canvass  of  all  the  qualified  votes,  and  that  while 
the  provision  is  not  inserted  in  section  12  of  said  charter, 
nevertheless  said  section,  referring  to  and  adopting  the  Ian- 
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guage  of  section  8,  must  have  and  bear  the  same  meaning 
and  interpretation.  Wherefore,  affiant  prays  that  a  restrain- 
ing order  may  issue  to  said  defendants,  to  show  cause,  before 
his  Honor,  Fred.  Philips,  at  Chambers,  at  Greensboro,  why 
an  injunction  shall  not  be  granted  forever  enjoining  them 
from  the  issue  and  donation  of  said  bonds  and  the  lew  and 
collection  of  said  taxes,  to  pay  the  same  as  aforesaid,  and  as 
in  duty  bound,  he  will  ever  pray." 

A  restraining  order  was  granted,  and  also  a  rule  upon  the 
defendants  to  show  cause  at  Chambers  why  an  injunction 
until  the  hearing  upon  the  merits  should  not  be  granted. 

At  the  hearing  of  the  motion  for  such  injunction,  it  was 
denied,  and  from  the  order  in  that  respect,  the  plaintiff  ap- 
pealed to  this  Court. 

Mr.  John  W.  Hays  filed  a  brief,  for  the  plaintiff. 
Messrs.    Thos.  B.  Venahle  and   R.  W.  WiyistaUy  for  the  de- 
fendants. 

Merrimon,  J.,  (after  stating  the  facts).  Municipal  corpo- 
rations, such  as  counties  and  incorporated  cities  and  towns, 
are  instrumentalities  of  the  State  government.  They  serve 
its  political  and  civil  purposes,  more  or  less  general  in  their 
nature  and  extent,  and  more  particularly,  where  they  are 
located.  They  are  public  in  their  nature,  and  the  Legisla- 
ture has  control  over  them.  It  may  determine  and  establish 
their  purpose,  and  enlarge  or  modify  their  powers  and 
authority  from  time  to  time ;  and  it  may  create  new  ones,  pre- 
scribing their  powers  and  authority,  as  public  necessity  and 
convenience  may  require.  It  may  confer  upon  them  power 
to  raise  revenue  by  levying  taxes  and  otherwise,  and  to  use 
and  apply  the  same  for  all  legitimate  public  purposes,  and 
likewise  to  create  debts  and  issue  their  obligations  to  pay 
money  for  the  like  public  jnirposes,  except  as  its  powei's  may 
be  restrained  by  constitutional  limitations.  Such  powers  of 
the  Legislature  are  to  some  extent,  of  its  nature,  and  essen- 
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tial  in  the  exercise  of  legislative  authority,  and  in  other 
respects,  they  are  conferred  upon  it  by  the  express  provisions 
of  the  Constitution,  or  by  necessary  implication.  They  are 
freely  exercised  at  every  session  of  the  General  Assembly  in 
effectuating  the  purposes  of  government  by  legislation. 

It  may  be  said  in  general  terms,  that  the  Legislature  can 
authorize  a  county,  city  or  town  to  use  its  revenues  and 
credit  for  any  legitimate  public  purpose  within  the  scope  of 
its  organization,  unless  prohibited  by  the  Constitution.  This 
is  necessarily  so,  because  the  ends  to  be  attained  by  such 
municipalities  cannot  generally  be  accompHshed  without 
pubHc  expenditures.  It  may  not  always  bo  easy  to  apply 
the  rule  of  law  to  determine  what  is  a  legitimate  object  of 
such  expenditures.  It  is  clear,  however,  that  they  may  be 
made  for  such  public  improvements  and  advantages  as  tend 
directly  to  provide  for  and  promote  the  general  good,  con- 
venience and  safety  of  the  county  or  town  making  them,  as 
an  organized  community,  although  the  advantage  derived 
may  not  reach  every  individual  citizen  or  tax  payer  residing 
there.  Hence,  it  has  been  held  that  the  Legislature  could 
authorize  a  town  to  subscribe  and  raise  money  to  pay  for 
capital  stock  of  a  navigation  company  operating  in  its 
neighborhood.  Taylor  v.  Commi8sionei%  2  Jones  Ec].,  141. 
It  has  also  been  held  that  a  county  could  subscribe  and  issue 
its  bonds  to  raise  money  to  pay  for  capital  stock  of  a  railroad 
company,  whose  road  was  located  through  it.  Caldivell  v. 
Justicey  4  Jones  Eq.,  323. 

Indeed,  the  principles  applied  in  the  cases  just  cited,  have 
been  recognized  and  acted  upon  uniformly  in  a  great  num- 
ber of  cases  decided  by  this  Court. 

And  upon  the  same  principle,  a  county  or  town  may  be 
authorized  by  the  Legislature,  for  like  public  purposes,  to 
donate  its  money,  its  credit,  or  other  approj)riate  thing,  to  an 
individual  or  corporation. 


] 


232  IN  THE  SUPREME  COURT. 


Wood  v.  Oxford. 


Such  "donations"  are  not  strictly  such — thej'  are  not  mere 
gratuities — they  are  made  in  consideration  of  the  advantage, 
or  suj)posed  advantage,  that  the  municipality,  its  business 
— its  people,  collectively  and  individually — and  the  public 
generally,  directly  and  indirectly,  derive  from  the  public 
work,  thus  encouraged  and  helped.  It  may  be  conceded,  a 
municipality  could  not  have  power  to  donate  its  revenues  or 
credit  to  individuals  or  corj)orations  in  aid  of  a  merely 
private  enterprise  or  industry,  because,  in  that  case,  the 
object  is  simply  private  gain — it  does  not  in  its  nature  and 
purpose,  tend  to  afford  public  advantage.  But  it  is  other- 
wise when  the  enterprise  or  industry  is  public  in  its  nature 
and  purpose,  and  intended  to  confer  public  benefit,  as  well 
as  secure  private  gain  to  its  owners,  as  in  case  of  a  projected 
railroad.  Although  the  road  may  belong  to  a  private  cor- 
poration, still  its  purj)ose  and  use  are  directly  for  the  public 
use  and  advantage. 

A  chief  purpose  of  counties,  cities,  and  towns,  is  to  secure 
public  advantage  and  convenience,  and  thus  public  pros- 
perity, by  means  of  public  works  and  enterprises,  set  on  foot 
and  prosecuted  by  themselves,  or  through  individuals  or  cor- 
porations, and  it  can  make  no  difference  whether  such  works 
are  encouraged  by  the  county  or  town  by  taking  the  capital 
stock  of  a  corporation,  or  by  a  "donation"  of  money  or  credit 
to  it.  In  this  case,  the  public  benefit,  or  supposed  benefit, 
is  in  substance  paid  for.  This  view  seems  to  us  just  and 
reasonable,  and  substantially,  it  has  been  upheld  by  the 
highest  Courts  of  many  of  the  States  of  the  Union,  as 
well  as  by  the  Supreme  Court  of  the  United  States.  Toimi  of 
Queenshxmj  v.  Cvlvcr,  10  Wall.,  83;  1  Dill.  Mun.  Corp.,  ^508. 

It  is  not  our  province  to  decide  upon  the  wisdom  or  ex- 
pediency of  the  provisions  of  the  statute  under  consideration. 
It  was  the  office  of  the  Legislature  to  do  that,  and  as  these 
provisions  do  not  contravene  the  Constitution,  it  is  our  duty 
to  uphold  and  give  them  effect. 
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We  are  also  of  opinion,  that  the  election  as  to  the  propo- 
sition to  make  the  donation  in  question,  was  held,  and  the 
result  ascertained,  in  substantial  compliance  with  the  statute 
and  the  provisions  of  the  Constitution  affecting  it.  It  has 
been  settled  by  repeated  decisions  at  the  present  Term,  that 
*' qualified  voters  "are  such  only  as  are  eligible,  and  have 
been  registered  according  to  law,  and  that  a  majority  of  the 
qualified  voters  means  a  majority  of  the  voters  lawfully  reg- 
istered. Markham  v.  Manning,  90  N.  C,  132;  McDowell 
V.  Cmstmction  Company,  06  N.  C,  514. 

Now,  it  is  clearly  one  of  the  declared  pur[)oses  of  the 
statute,  (Acts  1885,  ch.  110,)  to  authorize  certain  incorporated 
towns  to  make  "donations"  in  the  w^y  prescribed,  to  the 
railroad  company,  the  defendant,  the  Oxford  and  Clarks- 
ville  Railroad  Company,  organized  under  and  in'  pursuance 
of  its  provisions.  And  it  plainly  requires  a  proposition  to 
make  such  a  donation,  to  be  submitted  to  the  "(jualified 
voters"  of  the  town  which  it  was  proposed  should  make  tlie 
same.  It  may  be,  that  the  statute  contemplates  that  if  a 
simple  majority  of  **  the  qualified  voters  "  voting,  shall  be  in 
favor  of  such  donation,  this  shall  be  sufficient  to  authorize 
it  to  be  made.  This  is  questionable,  but  we  need  not  decide 
whether  it  so  provides  or  not,  because  the  purpose  to  allow 
such  donations  to  be  made  is  manifest,  and  it  appears  in 
the  case  before  us,  that  a  clear  majority  of  all  the  qualified 
voters  of  the  town  of  Oxford  voted  in  favor  of  the  proi)Osed 
donation  of  forty  thousand  dollars  in  question,  thus  cer- 
tainly meeting  the  essential  prerequisites  provided  by  the 
statute  and  observing  the  provision  of  the  Constitution  (Art. 
VII,  §7),  forbidding  towns  and  other  municipal  corporations 
to  make  a  debt,  except,  &c.,  '*  unless  by  a  vote  of  a  majority 
of  the  qualified  voters  therein,"  and  likewise  observing  the 
requirements  of  the  charter  of  that  town,  (Acts  1885 — Pr. 
Acts,  ch.  21,  §30).  As  the  purpose  of  the  Legislature  to 
allow  such  donations  to  be  made  is  clear  and  express,  it  is 
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sufficient,  if  the  condition  upon  which  it  might  be  made, 
has  certainly  in  the  most  adverse  view  of  the  proposition  as 
to  the  vote,  happened. 

Unquestionably,  the  Constitution  allows  a  county,  city,  or 
town  to  contract,  pledge  its  faith,  or  loan  its  credit,  for  a 
proper  purpose,  if  authorized  to  do  so  by  the  Legislature, 
when,  and  if  a  majority  of  the  qualified  voters  therein  shall 
vote  in  favor  of  the  same. 

In  this  case,  the  purpose,  as  we  have  seen,  was  lawful — 
the  Legislature  authorized  the  donation  to  be  made,  and  a 
debt  to  that  end  to  be  contracted,  and  a  majority  of  all  the 
qualified  voters  in  the  town  of  Oxford  voted  in  favor  of  the 
donation,  and  thus  in  favor  of  the  debt  to  be  made.  Thus 
the  statute  and  the  Constitution  allow,  and  sanction  it,  and 
it  must  be  uphold  as  valid  and  lawful. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Superior  Court  according  to  law. 

Smith,  C.  J.,  (concurring).  If  the  matter  of  the  present 
action  were  res  integra^  and  the  question  involved  in  the  appeal 
an  open  one,  I  should  be  reluctant  to  give  assent  to  the  prop- 
osition that  a  municipal  corporation,  even  under  legislative 
sanction  and  with  an  approving  popular  vote,  may  make 
a  donation  of  its  bonds  to  a  railroad  company  in  aid  of  its 
work,  and  impose  taxes  for  their  payment.  It  certainly  can- 
not do  this  to  advance  any  mere  business  enterprise  not  of  a 
public  nature,  for  the  incidental  and  substantial  benefits  its 
successful  prosecution  may  confer  upon  a  community  in  the 
midst  of  whicli  it  is  carried  on.  In  a  case  recentlv  before 
the  Supreme  Court  of  tlie  United  States,  was  drawn  in  ques- 
tion the  validity  of  an  act  of  the  General  Assembly  of  Kan- 
sas, under  which  bonds  of  the  city  of  Topeka  were  issued 
as  a  gratuity  to  the  King  Wrought  Iron  Bridge  Manufac- 
turing and  Iron  Works,  to  aid  the  company  in  erecting  and 
operating  bridge  shops  in  that  city,  in  expectation  of  the 
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advantages  to  be  conferred  upon  the  business  interest  of  the 
community.  In  an  elaborate  opinion,  citing  many  adjudi- 
cations in  its  support,  the  act  was  held  to  be  unconstitutional 
and  the  securities  void,  the  Court,  declaring,  through  Mr. 
Justice  Miller,  *'  that  there  can  be  no  lawful  tax  which  is 
not  laid  for  a  public  purpose."  In  reference  to  extending 
the  debt — creating  and  taxing  power  beyond  this  limit,  he 
thus  speaks:  "To  lay  with  one  hand  the  power  of  the  gov- 
ernment on  the  property  of  the  citizen,  and  with  the  other 
to  bestow  it  upon  favored  individuals  to  aid  private  enter- 
prises, and  build  up  private  fortunes,  is  none  the  less  rob- 
bery because  done  under  the  forms  of  law,  and  is  called 
taxation."     Loan  Association  v.  Topeka,  20  Wall.,  055-664. 

More  especially  would  I  hesitate,  in  view  of  the  heavy 
indebtedness  pressing  upon  the  State,  which  caused  a  pro- 
vision to  be  inserted,  §4  of  Art.  VII,  in  the  Constitution  of 
1868,  which  forbade  the  State  to  lend  its  credit  to  any  per- 
son, association,  or  corporation,  unless  in  completing  unfin- 
ished roads,  or  in  which  the  State  has  a  direct  pecuniary 
interest,  unless  the  subject  is  submitted  to  the  vote  of  the 
people  of  the  whole  State,  and  be  approved  by  a  majority  of 
those  who  shall  vote  thereon. 

The  same  popular  sanction  is  required  when  a  municipal 
corporation  proposes  to  create  a  debt,  pledge  its  faith,  or  lend 
its  credit,  or  to  levy  a  tax,  except  for  necessary  expenses,  and 
this  restraint  is  put  upon  legitimate  improvements  contem- 
plated, and  taxation  therefor;  Art.  IV,  §7.  But  this  does 
not  extend  to  such  as  are  not  of  a  public  nature. 

But  the  authorities  are  numerous,  that  the  aid  rendered 
railroads,  canals,  and  the  like,  which  are  both  private  under- 
takings and  also  pid)lici  jures^  in  the  form  of  stock-subscrip- 
tions or  in  donations,  is  for  a  public  purpose,  and  within  the 
competency  of  the  law-making  power  of  the  State,  when 
not  forbidden  by  .the  organic  law,  to  bestow  upon  subordi- 
nate municipal  bodies. 
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Yielding  to  the  precedents  and  the  practice,  I  concur  in 
the  opinion  of  the  other  members  of  the  Court,  and  sustain 
the  enactment,  not  being  at  liberty  to  do  more  than  ascer- 
tain the  legislative  will,  and  when  not  in  conflict  with  the 
fundamental  law,  give  it  effect. 

No  error.  Affirmed. 


JANE  C.  YORKLY  v.  MARY  A.  STINSON  et  als. 

Wills — Election —  Widows. 

1 .  The  fact  that  a  widow  enters  a  caveat  t-o  a  will  and  contests  its  validity. 

does  not  prevent  her  from  accepting  any  benefit  given  her  by  the 
will,  if  its  validity  is  established,  or  from  entering  her  dissent  thereto 
in  the  proper  time. 

2.  Where  a  widow  agrees  to  adhere  to  the  provisions  of  a  will,  and  in 

consequence  thereof  the  executor  proceeds  to  pay  legacies  and 
assuuie  obligations  which  would  cause  loss  to  him  if  the  widow 
were  to  dissent,  she  will  be  estopi)ed  by  her  agreement,  and  will  not 
be  allowed  to  dissent,  but  where  in  such  case  she  offers  to  put  the 
estate  in  statu  quo,  and  the  executor  has  not  acted  under  her  agree- 
ment so  as  to  cause  him  any  loss  whatever,  she  is  not  estopped. 

S.  Where  a  widow  is  appointed  executrix  and  proves  the  will  and  quali- 
fies, she  cannot  afterwards  renounce  and  dissent,  but  must  carry 
out  tlie  will  in  all  of  its  provisions. 

(Rainsour  v.  Rainsoiir,  63  N.  C,  231 :  Hinton  v.  Hinton,  Phil.,  410 ;  cited 
and  approved ;  Mendenhdll  v.  Mendenhally  8  Jones,  287 ;  Syme  v. 
Badger,  92  N.  C,  706 ;  cited  and  approved). 

Petition  for  dower,  heard  by  MacRaey  Judge,  on  appeal 
from  a  judgment  of  the  clerk,  at  March  Term,  1886,  of 
Davidson  Superior  Court. 

Samuel  Yorkly  died  in  July,  1881,  leaving  a  will,  wh-erein 
he  appoints  the  defendant  William  F.  Henderson  executor 
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and  testamentary  guardian  to  his  infant  son,  the  defendant 
Samuel  Hill  Yorkly.  He  left  also  a  daughter,  the  defendant 
Mary  A.  Stinson,  and  the  plaintiff,  his  surviving  widow.  At 
the  time  of  his  death  the  testator  possessed  over  500  acres  of 
land,  of  which  he  devises  one  half  to  his  wife  for  life  or 
widowhood,  and  the  residue  to  his  son  in  fee.  Of  his  per- 
sonal estate  he  bequeaths  certain  articles  of  the  estimated 
value  of  8600,  and  a  like  sum  in  money.  The  will  makes 
some  provision  for  the  daughter,  but  it  is  impossible  to  state 
more  specifically  the  testator's  dispositions  of  the  estate,  as 
no  copy  of  the  will,  though  declared  in  the  complaint  to  be 
annexed  thereto  as  a  part,  is  found  in  the  transcript,  and 
only  such  information  of  its  contents  is  furnished  as  is  set 
out  in  the  case  agreed. 

The  will  was  proved  in  common  form  before  the  clerk  on 
August  1st,  1881,  and  the  executor  and  testamentary  guardian 
assumed  the  trusts  conferred,  and  undertook  their  due  dis- 
charge. On  the  next  day,  after  being  advised  of  her  right 
to  dissent,  the  plaintiff  gave  her  assent  in  writing  to  the  will. 

Afterwards,  upon  being  more  fully  informed  of  her  rights, 
and,  as  we  suppose,  with  knowledge  of  the  condition  of  the 
testator's  estate,  she  entered  her  dissent  thereto,  on  January 
27tb,  1882,  in  the  manner  and  within  the  time  limited  by  law. 

On  the  same  day,  the  plaintiff  and  the  two  children,  she 
acting  in  the  capacity  of  next  friend  to  the  infants,  entered 
a  caveat  to  the  probate,  and  the  issue  thus  made  up  and 
transferred  to  the  Superior  Court  and  afterwards  removed 
from  Davidson  to  Rowan  county,  was  tried,  and  a  verdict 
rendered  in  favor  of  the  script. 

During  the  interval  between  the  giving  tlie  assent  and  its 
recall  by  an  entry  of  dissent  on  the  record,  the  plaintiff 
received  the  legacies  given  her  by  the  testator,  and  has  taken 
possession  of  and  appropriated  the  use  and  profits  of  the 
devised  real  estate  to  her  own  benefit. 


L 
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The  present  suit  is  for  dower,  and  is  accompanied  with  an 
offer  to  account  for  whatever  of  the  personal  estate  has  come 
into  the  plaintiff's  hands. 

It  is  stated  that  the  defendant  Mary  A.  has  been  advanced 
in  the  testator's  life-time,  about  the  vear  1848  or  1850,  in 
personal  property  of  tlie  value  of  §2,050,  of  which  there  were 
six  slaves  that  were  sold  at  5>400  for  each,  at  the  time  when 
so  advanced,  and  the  plaintiff  avers  that  this  advancement 
being  accounted  for,  she  lias  had  but  little,  if  any  more  than 
a  child's  part. 

The  only  answer  put  in,  is  tliat  of  the  executor  and  testa- 
mentary guardian,  and  it  sets  up  as  a  defence  to  the  action 
the  adversary  and  unsuccessful  proceedings  in  opposition  to 
the  probate  of  the  script,  and  the  written  adherence  to  the 
instrument,  when  proved  ex  parte,  and  the  acceptance  of  the 
legacies  and  devises  given  her  under  it.  It  does  not  appear 
that  any  disposition  of  the  personal  assets,  in  the  payment 
of  debts  or  otherwise,  will  be  disturbed  by  giving  effect  to 
the  dissent,  nor,  if  the  funds  are  restored,  that  the  estate  can- 
not be  administered  as  effectually  and  justly  as  if  the  dissent 
had  not  been  given  at  the  earliest  moment.  No  complica- 
tions are  suggested,  rendering  it  inequitable  to  remit  the 
plaintiff  to  the  share  to  which  she  would  have  succeeded  in 
case  her  husband  had  died  without  making  a  will. 

There  was  a  judgment  for  the  defendants  and  the  plain- 
tiff appealed. 

Mr.  Prank  Robbiyts,  for  the  plaintiff. 
Mr.  Dan' I  G.  Fowk,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  We  attach  no  special 
significance  to  the  fact  that  the  plaintiff,  with  othei's,  availed 
themselves  of  a  clear  legal  right,  possessed  by  every  person 
interested  in  the  result,  to  have  the  alleged  testamentary 
paper  propounded  anew  and  proved  per  testes.    The  right  to 
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require  this  in  a  i)roper  manner,  is  conferred  by  law,  and 
its  exercise  cannot  be  attended  with  the  deprivation  or  im- 
pairment of  other  rights,  because  of  an  unsuccessful  opposi- 
tion to  the  script.  It  remains  as  if  no  resistance  had  been 
offered  to  the  probate,  for  the  plaintiff  to  assert  any  just 
claim  accruing  to  her  under  the  will,  when  established,  as  to 
accept  the  provisions  made  for  her  by  law  upon  her  recorded 
dissent  thereto. 

The  ruling  of  the  Court  below,  adverse  to  the  object  sought 
in  the  action,  is  based  upon  the  inconsistency  of  her  taking 
and  using  property  given  her  by  the  testator,  and  her  present 
attempt  to  annul  and  render  the  will  inoperative,  so  far  as 
affects  herself.  It  assumes  that  she  has  made  an  election, 
and  cannot  now  be  heard  to  reverse  it.  There  would  be 
much  force  in  this  reasoning,  if  the  administration  had  been 
conducted  upon  the  faith  of  her  adhesion  to  her  declared 
purpose,  to  abide  by  the  instrument,  supported  by  her  re- 
ceiving the  benefits  it  gives  her,  and  dispositions  made  of  the 
funds  or  obligations  assumed,  incompatible  with  the  present 
claim,  and  which  could  not  now  be  disturbed  without  loss 
or  detriment  to  the  executor,  who  relied  upon  her  good  faith 
in  what  was  afterwards  done.  Such  a  case  might  furnish 
ground  for  an  equitable  estopi)el  against  the  right  of  dissent, 
and  deny  to  her  the  statutory  relief.  But  no  such  difficul- 
ties are  suggested,  and  so  far  as  appears,  the  return  of  the 
legacies  and  of  rents  for  which  the  plaintiff  may  be  liable, 
would  restore  the  state  of  things  existing  at  the  original  pro- 
bate, and  leave  open  the  pathway  to  a  due  administration 
of  the  estate,  without  interfering  with  intermediate  rights  or 
interests  of  the  personal  representative  or  of  others. 

The  statute  (The  Cocfe,  §2108,)  allows  six  months  from 
probate  within  which  a  widow  may  make  an  election  to 
take  under  the  will,  or  against  it  under  the  law,  and  this 
period  is  given  in  order  that  she  may  fully  learn  the  condi- 
tion of  the  estate  and  the  advantages  to  be  derived  under 
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the  provisions  made  for  her.  as  compared  with  those  accru- 
ing, as  in  case  of  an  intestacy,  and  thus  to  considerately  and 
intelligently  exercise  her  right  to  dissent.  We  do  not 
find  in  the  facts  any  just  ground  for  depriving  her  of  the 
statutory  provision  in  her  behalf,  of  which  she  has  under- 
taken to  avail  herself  within  the  time  limited  bv  law. 

The  opinion  of  the  Court  was  governed,  we  presume,  by 
the  decisions  in  Mendenhnll  v.  Mendenhall^  8  Jones,  287,  and 
Syme  v.  Badger,  92  N.  C,  700,  supposed  to  involve  the  same 
principle.  But  in  those  cases  the  estoppel  was  held  to  apply 
to  a  widow,  who  was  appointed  to  execute  the  will,  and  of 
course  in  all  of  its  provisions,  and  who  accepted  the  office  and 
undertook  to  carry  out  its  directions,  with  which  the  legal 
effect  of  a  dissent  was  wholly  inconsistent.  The  subject  is 
considered  in  the  last  cited  case,  and  leaves  nothing  now  to 
be  added. 

But  the  case  of  Ramsour  v.  Batmour,  03  N.  C,  231,  if  not 
an  authoritv,  is  in  the  line  of  the  views  we  have  taken  of 
the  present  application. 

In  that  case  the  plaintiff,  who  demanded  dower  in  the 
action,  had  in  May,  18()8,  conveyed  part  of  the  land  claimed 
to  be  subject  to  dower  to  one  Baxter  in  payment  of  her  indi- 
vidual debts;  and  in  August  following  caused  her  dissent  to 
the  will  to  be  entered,  under  the  extension  of  the  time  for 
doing  so  allowed  by  the  act  of  February  22d,  1860,  (see 
Hinto)i  V.  Hinton,  Phil.,  410).  The  Court  below  ordered  the 
writ  of  dower  to  issue,  and  this  ruling  was  affirmed  on  ap- 
peal. 

We  have  not  adverted  to  the  haste  with  which  the  assent  was 
given,  nor  to  tlie  unusual-promptness  with  which  the  lega- 
cies were  paid  over,  apparently  to  confirm  and  conclude  her 
election,  as  tending  to  deprive  the  plaintiff  of  the  time  given 
by  law  for  an  examination  of  an  estate,  its  resources  and 
liabilities,  and  an  intelligent  and  careful  reflection  as  to  the 
course  to  be  pursued  under  the  circumstances.     They  cer- 
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tainly  do  not  indicate  that  deliberation  in  action  which 
should  conclude  and  estop  her  from  the  subsequent  exercise 
of  a  legal  right  to  make  a  different  choice.  At  least  we 
cannot,  per  se,  give  such  force  and  effect  to  the  simple  facts 
set  forth  in  the  case  before  us. 

It  must  be  declared  there  is  error  in  the  ruling,  and  the 
judgment  must  be  reversed,  and  judgment  rendered  for  the 
plaintiff;  and  to  this  end,  and  for  further  proceedings  in  the 
Court  below,  let  this  be  certified. 

Error.  Reversed. 


GIDEON  B.  THREADOILL  v.  JAMES  M.  REDWINE. 

Execution  Sale — Tenants  in  Common, 

1.  A  sale  under  execution  transmits  only  the  debtor's  estate,  in  the  same 
plight  and  subject  to  all*  the  equities  under  which  he  held  it. 

1  Where  two  claimants  of  the  same  land  covenanted  with  each  other  to 
become  tenants  in  common  in  the  land  and  to  sell  the  common 
property,  and  after  adjusting  an  inequality  existing  in  the  amount 
paid  by  each  to  divide  the  proceeds,  and  the  interest  of  one  was  sold 
under  execution;  It  was  held,  that  by  purchasing  the  interest  of  his 
co-tenant  at  execution  sale  the  other  tenant  in  common  did  not 
acquire  the  land  discharged  of  all  claim  by  his  co-tenant,  and  that 
the  equity  for  a  division  under  the  covenant  did  not  pass  by  the 
sheriff 's  deed. 

3.  Where  in  such  case,  the  defendant  expended  money  after  his  pur- 
chase at  the  sheriff 's  sale  in  removing  encumbrances  from  the  com- 
mon property,  he  is  entitled  to  be  re-imbursed  upon  a  sale  before  any 
of  the  proceeds  go  to  his  co-tenant. 

{Tally  V.  Reidy  74  N.  C,  463;  Love  v.  Smatfiers,  82  N.  C,  369;  Flynn  v. 
WiUiamSy  1  Ired.,  509;  Giles  v.  Palmer ,  4  Jones,  386;  Smith  v. 
Smith,  72  N.  C,  228;  Lewis  v.  McDowell,  88  N.  C,  261;  cited  and 
approved). 
16* 
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Civil  action,  tried  upon  exceptions  to  a  referee's  report, 
before  MacRae,  Judge,  at  Spring  Term,  188(),  of  Stanly 
Superior  Court. 

The  plaintiff  and  defendant  having  conflicting  claims  of 
title  to  certain  lands  previously  belonging  to  one  D.  A. 
Underwood  — the  plaintiff  through  a  sheriff's  sale  under 
execution — the  defendant  also  through  a  coroner's  sale 
under  fieri  faciaSy  and  also  a  deed  from  the  assignee  of  Tn- 
derwood — entered  into  the  following  agreement: 

"  The  said  Threadgill,  for  the  sum  of  §100  to  him  in  hand 
paid,  has  sold  by  deed  of  bargain  and  sale  to  said  Redwine, 
one  half  of  his  interest  in  said  land,  the  said  Redwine  hav- 
ing sold  by  deed  of  bargain  and  sale  one  half  of  his  interest 
in  said  land.  It  is  mutually  understood  and  agreed  by  and 
between  the  parties  aforesaid,  that  they  are  to  own  said  lands 
jointly,  each  owning  one  individual  half 

"It  is  further  understood  and  agreed  by  and  between  the 
parties  aforesaid,  that  they  are  to  sell  the^  lands,  and  upon  a 
sale  thereof,  the  proceeds  are  to  be  divided  between  them,  as 
follows:  Said  Threadgill  having  paid  out  the  sum  of  §389 
for  said  land,  and  Redwine  having  paid  out  $55,  each  party, 
in  the  first  place,  is  to  have  out  of  the  proceeds  of  said  land, 
the  amounts  they  have  paid  out :  And  whereas,  the  said  Red- 
wnne,  as  the  surety  of  said  Underwood, has  received  $500  back 
of  the  amount  which  the  sureties  of  the  said  Underw(X)d 
have  paid  for  him  to  Thomas  K.  Kendall,  said  Threadgill 
is  to  have  $500  more  of  the  proceeds  of  the  said  lands  than 
said  Redwine. 

"  It  is  further  agreed  between  the  parties,  that  they  will 
jointly  pay  a  judgment  due  to  Daniel  Freeman  from  said 
Underwood,  each  to  pay  one  half." 

The  moiety  of  the  plaintiff  in  the  land  was  afterwards 
levied  on  by  the  sheriff  of  Stanly  county  under  execution, 
and  sold  and  conveyed  for  •$750  to  S.  J.  Pemberton,  who 
made  a  deed  therefor  to  the  defendant,  and  the  latter  exon- 
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erated  the  land  from  a  claim  of  dower,  by  paying  the  sum 
of  $650  therefor. 

The  value  of  the  rents  while  in  occupancy  of  the  defend- 
ant, measures  that  due  for  his  services  and  improvements, 
and  the  judgment  due  Freeman  was  paid  out  of  the  sum 
of  12,600  for  which  the  defendant,  after  acquiring  the  plain- 
tiff's interest,  sold  the  whole  estate  in  the  land. 

These  facts  are  admitted  or  found  by  the  referee  upon  a 
compulsory  order  of  reference  and  reported  to  the  Court, 
and  to  his  finding  no  exception  is  taken. 

His  rulings  upon  matters  of  law  are : 

"  1.  That  the  deeds  and  contract  having  been  made  at  the 
same  time  as  parts  of  one  and  the  same  transaction,  are  to 
be  construed  as  one  instrument. 

"2.  That  plaintiff  had  an  interest  in  the  land  to  the 
amount  of  S889,  less  the  sum  of  $55  in  excess  of  the  interest 
which  defendant  had  in  the  land,  which  was  to  be  paid  to 
him  upon  a  sale  of  the  land. 

"3.  That  the  said  interest  which  accrued  under  the  con- 
tract, as  distinguished  from  the  deeds,  was  not  subject  to  sale 
under  execution. 

"  4.  That  the  sheriff,  by  his  deed  to  S.  J.  Pemberton,  only 
conveyed  one  half  interest  in  the  land. 

"5.  That  the  sum  of  $650  paid  for  the  dower,  the  sum  of 
$1,000  paid  to  redeem  the  land  sold  under  execution,  and 
the  sum  of  $300  expended  for  repairs,  should  be  deducted 
from  the  sum  for  which  the  land  was  sold  by  defendant. 

"6.  That  the  action  is  not  barred  by  the  statute  of  lim- 
itation." 

The  defendant,  J.  M.  Redwine,  excepts  to  the  report  of  the 
referee,  as  follows : 

"1.  That  in  his  3d  conclusion  of  law,  the  referee  finds 
"that  the  interest  of  plaintiff,  Threadgill,  which  accrued 
under  contract,  as  distinguished  from  the  deeds,  was  not 
subject  to  sale  under  execution,"  when  under  the  proofs,  he 
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should  have  found  that  the  entire  interest  of  the  plaintiff 
was  subject  to  sale  under  execution,  was  in  fact  sold  by  the 
sheriff,  and  passed  by  the  sheriff  ^s  deed  to  Pemberton,  and 
from  Pemberton  to  defendant,  by  the  deed  from  the  former 
to  the  latter,  thus  extinguishing  the  plaintiff's  interest  in 
the  subject-matter  in  controversy  in  this  action. 

"  2.  That  the  referee,  in  his  4th  conclusion  of  law,  finds 
"  that  the  sheriff,  by  his  deed  to  S.  J.  Pemberton,  only  con- 
veyed one  half  interest  in  the  land,"  whereas  he  should  have 
found  instead  thereof,  that  by  said  deed  the  plaintiff's  entire 
interest  was  conveyed  to  Pemberton. 

^*  8.  That  instead  of  finding  as  be  has  done,  that  defendant 
is  liable  to  plaintiff  in  any  sum,  he  should  have  found  that 
defendant  had  become  the  owner  of  all  plaintiff's  interest 
in  the  subject-matter  of  the  controversy  by  reason  of  the 
sheriff's  deed  to  Pemberton,  and  Pemberton's  deed  to  de- 
fendant, and  that  defendant  was  not  liable  to  plaintiff  for 
anything." 

Upon  these  findings,  adopted  by  the  Court,  the  defendant's 
exceptions  were  sustained ;  and  judgment  being  rendered 
against  the  plaintiff,  he  appeals. 

Mr.  J.  A.  Lockhartf  for  the  plaintiff. 

Messrs,  Jos,  B,  Batchdor  and  John  Devereux,  Jr,,  for  the  de- 
fendant. 

Smith,  C.  J.,  (after  stating  the  facts).  Now,  while  the 
transfer  under  the  deed  of  the  sheriff  of  the  plaintiff's  undi- 
vided moiety  to  the  purchaser,  could  not  and  did  not  carry 
the  plaintiff's  equities,  and  rights  springing  out  of  their 
mutual  covenants,  as  the  numerous  authorities  cited  in  the 
argument  for  the  appellant  show,  Tally  v.  Reedy  74  N.  C, 
463;  Love  v.  Smothers,  82  N.  C,  369,  and  others,  it  is  never- 
theless true,  that  the  estate  passes,  subject  to  and  charged 
with  the  equities  of  the  defendant  attaching  thereto,  for  such 
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is  the  effect  of  a  sale  under  execution,  and  it  transmits  only 
the  debtor's  estate,  in  the  plight  and  condition  in  which  he 
held  it.  Flynn  v.  Williams,  1  Ired.,  509;  Giles  v.  Palmer^ 
4  Jones,  386 ;  Smith  v.  Smith,  72  N.  C,  228 ;  Lewis y,  McDowell, 
88N.  C,  261, 

The  covenants  as  to  the  disposition  of  the  proceeds  of  sale, 
so  far  as  they  inure  to  the  advantage  of  the  plaintiff,  did  not 
therefore  pass  to  the  purchaser  at  the  execution  sale,  nor 
were  they  extinguished,  through  any  supposed  union  with 
the  legal  estate,  when  he  conveyed  it  to  the  defendant.  The 
execution  of  the  agreement  in  its  literal  terms  became  im- 
practicable by  the  divesting  of  the  moiety  of  the  property 
out  of  the  plaintiff,  but  this  difficulty  was  removed,  and  the 
ability  to  give  it  effect  restored,  by  the  defendant's  acquire- 
ment of  that  moiety,  whereby  he  became  sole  owner.  The 
several  equities  have  been  reunited  with  the  legal  estate, 
and  the  effect  of  the  dissociation  no  longer  remains  as  an  im- 
pediment in  their  recognition  and  enforcement.  But  the 
expense  incurred  by  the  defendant  is  a  paramount  charge 
on  the  interest  acquired,  and  it  must  be  paid  before  the 
agreed  mode  of  apportionment  of  the  fund  received  upon 
the  sale  to  the  last  purchaser,  out  of  the  plaintiff's  share  as 
well  as  the  amount  paid  in  removing  an  incumbrance  com- 
mon to  the  whole  property. 

We  therefore  declare  that  there  is  error  in  the  rulings 
upon  the  exceptions,  and  in  the  rendition  of  judgment 
against  the  plaintiff.  The  cause  will  be  remanded,  to  the 
end  that  the  judgment  be  reversed,  and  such  further  pro- 
ceedings had  therein  as  are  in  accord  with  the  law  declared 
in  this  opinion. 

Error.  Reversed. 
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S.  H.  REEVES  V.  PINCKNEY  WINN. 

Slander — Evidence —  Vindictive  Damages. 

1.  In  an  action  for  slander,  evidence  of  the  pecuniary  condition  of  the 

defendant  is  competent  to  increase  the  damages,  when  the  plaintiff 
is  entitled  to  vindictive  or  punitory  damages,  but  the  pecuniary 
condition  of  the  plaintiff  is  not  competent  for  such  purpose,  while 
it  may  be  to  show  actual  damage. 

2.  Vindictive  or  punitory  damages  are  allowed  when  the  misconduct  is 

marked  by  malice,  oppression,  or  gross  and  wilful  wrong,  and  the 
law  allows  these  damages,  not  simply  to  compensate  the  party  in- 
jured, but  to  punish  the  wrong-doer. 

8.  It  aeemSy  that  where  the  action  is  for  a  personal  injury,  as  where  by 
assault  and  battery  or  by  the  negligence  of  the  defendant  the  plain- 
tiff has  been  crippled  so  that  he  is  unable  to  work,  he  may  show 
the  nature  of  his  business  and  the  value  of  his  personal  services,  the 
loss  of  which  may  be  more  disastrous  to  a  poor  man  than  to  one  of 
wealth,  but  this  is  only  for  the  purpose  of  showing  actual  damage. 

(Adxiock  V.  Marshy  8  Ired.,  360;  cited  and  approved). 

This  was  a  civil  action  to  recover  damages  for  slander- 
ous words  spoken  by  the  defendant  of  the  plaintiff,  tried 
before  Shepherd^  Judge,  at  January  Term,  1887,  of  Wayne 
Superior  Court. 

The  slanderous  words  complained  of  are  fully  charged  in 
second,  third,  and  fourth  allegations  of  the  complaint.  The 
answer  of  the  defendant  admits  that  the  words  charged  were 
spoken  by  him,  but  denies  that  they  were  false  and  malicious, 
or  slanderous,  and  sets  out  in  detail  and  at  considerable 
length,  alleged  facts  and  circumstances  in  justification  of 
their  use. 

Issues  were  submitted  to  a  jury,  and  in  response  they 
found  that  the  defendant,  in  using  the  words  set  forth  in 
the  second  and  third  allegations  of  the  complaint,  intended 
to  charge  that  the  plaintiff  did  wilfully,  wantonly  and  felo- 
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niously  burn  the  houses  mentioned  in  the  complaint,  and 
that  this  charge  was  false  and  malicious. 

The  defendant  relied  on  his  plea  of  justification,  and  in 
support  of  it.  introduced  much  testimony  tending  to  show 
that  J.  H.  Hollo  well  and  the  plaintiff  conspired  to  burn  the 
houses  mentioned  in  the  pleadings,  and  also  testimony  to 
show  that  J.  H.  Hollowell  procured  the  plaintiff  to  burn, 
and  that  the  plaintiff  did  burn  them. 

Upon  the  trial,  the  plaintiff  offered  himself  as  a  witness 
in  his  own  behalf,  and,  for  the  purpose  of  assessing  vindic- 
tive damages,  was  asked  the  following  question:  "What  was 
your  pecuniary  condition  at  the  time  of  the  using  of  said 
words?"  This  was  objected  to  by  the  defendant.  The  ob- 
jection was  overruled,  and  the  plaintiff  answered :  "  I  have 
nothing,  except  what  is  necessary  to  get  along  with.  I  have 
no  property."    The  defendant  excepted. 

The  plaintiff  introduced  one  Henry  Lee,  and  asked  him 
if  he  knew  the  general  character  of  J.  H.  Hollowell.  This 
was  objected  to  by  the  defendant.  The  objection  was  over- 
ruled, and  the  witness  was  permitted  to  testify  that  the 
character  of  J.  H.  Hollowell  was  good.  The  defendant  ex- 
cepted. 

Said  Hollowell  was  not  introduced  as  a  witness,  but  the 
defendant  offered  evidence  tending  to  establish  the  truth  of 
all  the  matter  alleged  in  the  answer,  in  justification  and 
mitigation,  and  that  the  plaintiff  was  employed  as  a  clerk 
bv  J.  H.  Hollowell  about  a  week  before  the  fire. 

The  pleadings  were  not  offered  in  evidence,  but  defend- 
ant's counsel  argued  in  support  of  justification  as  well  as  in 
mitigation.  The  Court,  among  other  things,  charged  the 
jurj',  "that  they  must  be  satisfied  that  defendant,  in  speak- 
ing the  words,  intended  to  charge  the  plaintiff  as  stated  in 
the  innv^ndoeSf  and  that  if  they  so  found,  and  that  said  charges 
were  false,  the  law  presumed  malice,  and  that  plaintiff  would 
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at  least  be  entitled  to  nominal  damages.  That  if  there  was 
actual  malice  they  might  give  vindictive  damages." 

In  telling  the  jury  what  circumstances  they  might  con- 
sider on  the  question  of  vindictive  damages  if  they  found 
actual  malice,  the  Court  said:  "  If  the  jury  believe  from  the 
evidence,  and  from  the  facts  and  circumstances  proved  on 
the  trial,  that  when  the  defendant  filed  his  plea  of  justifica- 
tion he  had  no  reasonable  hope  or  expectation  of  proving 
the  truth  of  it,  and  if  the  jury  believed  from  the  evidence 
that  the  defendant  is  guilty  of  the  slander  charged  in  the 
complaint,  they  may,  in  fixing  the  amount  of  the  plaintiflF's 
damages,  consider  this  fact  as  a  circumstance.  That  although 
they  should  find  from  the  evidence,  that  the  defendant  has 
not  sustained  his  plea  of  justification,  still  the  fact  that  he 
has  filed  such  plea,  should  not  of  itself  be  regarded  by  the 
jury  as  an  aggravation  of  the  original  offence,  if  they  be- 
lieve from  the  evidence  that  it  was  filed  in  good  faith  and 
with  an  honest  belief  on  the  part  of  the  defendant  that  he 
would  be  able  to  sustain  the  plea  by  evidence. 

There  was  a  verdict  for  the  plaintiff*. 

Motion  for  a  new  trial  by  the  defendant  for  error  in  re- 
ceiving testimony  as  to  the  pecuniary  condition  of  the 
plaintiff"  and  as  to  the  character  of  J.  H.  Hollowell,  and  for 
error  in  the  charge  of  the  Court  upon  the  effect  of  the  plea 
of  justification.  Motion  overruled.  Judgment  for  plaintiff^. 
Appeal  by  defendant. 

Messrs,  E.  R.  Stamps  and  C.  B.  Aycock,  for  the  plaintiff. 
Mr.  W,  R.  Allen,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  We  think  there  was 
error  in  admitting  testimony  as  to  the  pecuniary  condition 
of  the  plaintiflF  for  the  purpose  of  showing  vindictive 
damages. 
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In  a  certain  class  of  cases,  slander  among  them,  when  the 
oflfence  is  marked  by  malice,  oppression,  or  gross  and  wilful - 
wrong,  the  jury  may  give  damages,  not  simply  to  compen- 
sate the  party  injured,  but  vindictive  damages  to  punish  the 
wrong  doer,  and  to  that  end,  it  may  be  competent  to  show 
the  pecuniary  condition  of  the  defendant,  as  was  held  in 
Adcock  V.  Marsh,  8  Iredell,  360.  If  the  purpose  is  to  punish 
the  defendant,  it  will  at  once  occur  to  every  intelligent  mind, 
that  his  pecuniary  condition  is  a  matter  properly  to  be  con- 
sidered by  the  jury  in  determining  the  punishment.  A  ver- 
dict for  a  large  sum,  rendered  against  a  man  of  large  wealth, 
would  be  a  less  punishment  than  a  verdict  for  a  small  sum 
against  a  poor  man,  but  we  are  unable  to  see  how  the  punish- 
mejU  of  the  defendant  can  be  determined  by  the  pecuniary 
condition  of  the  plaintiff.  The  plaintiff  is  entitled  to  a  ver- 
dict for  all  the  dduai  damages  sustained  by  him,  without 
reference  to  the  pecuniary  condition  of  himself  or  of  the  de- 
fendant, and  if  the  conduct  of  the  defendant  has  been  such 
as  to  warrant  vindictive  damages,  the  jury  may  add  to  the 
actual  damages,  by  giving  such  additional  sum  by  way  of 
punishment  to  the  defendant,  as  they  may  deem  just;  and  for 
the  purpose  of  ascertaining  this,  there  is  good  reason  why 
they  should  know  the  pecuniary  condition  of  the  defendant, 
but  none  why  they  should  know  or  consider  the  pecuniary 
condition  of  the  plaintiff,  unless  it  can  be  made  to  appear 
that  an  equal  amount  of  damages,  if  paid  to  one  man,  would 
•be  a  greater  or  less  punishment  than  if  paid  to  another. 
There  was  a  time  when  the  slander  of  the  great  and  rich, 
was  held  to  be  a  more  aggravated  offence  and  meriting 
greater  punishment  than  the  slander  of  the  humble  and 
the  poor,  but  in  this  day  and  country  there  is  no  such  thing 
as  ^^Scandalum  Magnatwrn"  on  the  one  side,  nor  is  there 
on  the  other,  any  law  that  discriminates  in  favor  of  or 
against  the  poor  man,  simply  because  he  is  poor.  In  meting 
out  punishment,  whether  in   imposing  fines  and   penal- 
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ties  on  the  criminal  side  of  the  docket,  or  giving  punitive 
and  exemplary  damages  for  malicious  wrongs  to  individuals 
in  civil  actions,  it  is  necessary  to  know  the  pecuniary  circum- 
stances of  the  defendant,  because  a  small  fine  or  slight 
damages  might  be  heavier  punishment  to  a  man  of  small 
means,  than  a  heavy  fine  or  damages  would  be  to  a  man  of 
wealth,  but  whether  the  fine  or  damages  go  to  a  poor  man 
or  to  a  rich  man,  the  punishment  is  the  same  to  the  party 
who  has  it  to  pay.  Odgers  on  Libel  and  Slander,  292,  says, 
"  in  fact,  although  in  theory  it  is  the  duty  of  the  jury  to  give 
such  damages  as  will  fairly  compensate  the  plaintiff  for  the 
injury  he  has  sustained,  yet  in  justice,  juries  frequently, 
especially  when  the  defendant  has  acted  with  clear  and  ex- 
press malice,  give  vindictive  damages,  which  are  clearly 
meant,  not  so  much  as  a  compensation  to  the  plaintiff  for  his 
loss,  as  a  punishment  to  the  defendant  for  his  misconduct." 
The  question  is  discussed  at  great  length  in  the.  notes  to  the 
case  of  Rome  v.  Moses,  67  American  Decisions,  560,  cited  by 
counsel  for  plaintiff,  and  while  the  decisions  are  both  ways, 
it  seems  pretty  well  settled,  by  the  weight  of  authority  and 
by  reason,  that  in  proper  cases  for  vindictive  damages,  the 
pecuniary  condition  of  the  defendant  may  be  given  in  evi- 
dence, but  it  is  there  said  :  *'  The  pecuniary  circumstances  of 
the  plaintiff  are  admitted  in  evidence  much  less  often  than 
those  of  the  defendant,"  and  the  cases  relied  on  are  nearly, 
if  not  all,  for  injuries  to  persons,  and  it  is  said  that  the  evi- 
dence "  is  usually  admitted,  if  at  all,  on  the  ground  that  the 
pecuniary  circumstances  of  the  plaintiff  are  directly  invol- 
ved in  estimating  the  damages  caused  by  the  tortious  act, 
the  poverty  of  the  plaintiff  making  the  injury  the  greater,'* 
as  for  instance,  where,  by  an  assault  or  battery,  or  the  gross 
negligence  of  the  defendant,  the  plaintiff  has  been  so  crip- 
pled and  disabled  as  to  be  unable  to  w^ork,  and  in  such  cases, 
he  may  show  the  nature  of  his  business,  and  the  value  of 
his  personal  services,  the  loss  of  which  may  be  more  disas- 
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trous  to  a  poor  man  than  to  one  of  wealth,  and  these  may 
properly  come  under  the  head  of  actual  or  special  damages,, 
and  nearly  all  the  cases  cited  by  the  counsel  for  the  plaintiff, 
and  which  are  referred  to  in  Rome  v.  Moses,  supra,  are  of  this 
class. 

In  Ware  v.  CarUedge,  60  Am.  Dec,  489,  the  pecuniary  cir- 
cumstances of  the  plaintiff  were  held  to  be  inadmissible  in 
an  action  for  slander,  while  in  Clements  v.  Mahoney,  55  Mo., 
352,  and  Sheets  v.  Ban^etSy  7  Pick.,  82,  referred  to  in  note  to 
Bx)rae  v.  Moses,  it  was  held  differently. 

The  question,  so  far  as  our  researches  go,  is  an  open  one 
in  this  State,  for  the  pecuniary  condition  of  the  defendant, 
not  the  plaintiff,  was  the  point  decided  in  Adcock  v.  Marsh, 
supra,  and  we  think  the  better  reason  would  exclude  evi- 
dence as  to  his  pecuniary  condition,  where  the  only  purpose 
of  it  is  to  increase  vindictive  damages,  as  in  this  case.  We 
say  only  purpose,  because  there  may  be  cases  in  which  it 
may  be  proper,  in  determining  his  actual  damages.  There 
was  error  in  admitting  testimony  as  to  the  pecuniary  con- 
dition of  the  plaintiff,  and  the  defendant  is  entitled  to  a  new 
trial. 

This  renders  it  unnecessary  for  us  to  consider  the  other 
exception  presented  in  the  record. 

There  is  error.     Let  this  be  certified. 

Error.  Reversed. 
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STATE  ex  rel.  JACOB  C.  SETZER  v.  DANIEL  SETZER  et  al. 

Marriage^— Jurisdiction — Idiocy. 

1.  The  Courts  of  this  State,  both  as  succeeding  to  the  jurisdiction  of  the 
Ecclesiastical  Courts,  and  under  our  statutes,  have  jurisdiction  to 
declare  a  marriage  void  ab  initio  and  to  grant  a  divorce  for  that 
reason,  but  a  judgment  declaring  the  marriage  to  have  been  void 
ah  initio,  will  not  have  the  effect  of  bastardizing  the  issue. 

5.  The  question  of  whether  or  not  a  marriage  was  void  ah  initio,  there 
having  been  a  marriage  de  facto,  must  be  tried  between  the  parties 
to  the  marriage,  and  this  question  cannot  be  raised  in  an  action  by 
the  children  of  such  marriage,  claiming  as  next  of  kin  or  heirs  at 
law,  in  order  to  bastardize  them. 

3.  So,  where  the  plaintiff  brought  an  action  as  next  of  kin  of  his  father, 

and  the  jury  found  that  when  the  marriage  was  consummated  the 
father  was  an  idiot  and  did  not  have  capacity  to  enter  into  the  con- 
tract ;  It  was  held,  that  the  issue  was  immaterial,  and  if  this  was 
the  only  defence  the  plaintiff  would  be  entitled  to  a  judgment  non 
obstante  veredicto. 

4.  Where  two  defences  are  pleaded,  and  the  Court  below  gives  judg- 

ment for  the  defendant  on  one  of  them  without  trying  the  other, 
which  judgment  is  reversed  on  appeal,  the  case  wiU  be  remanded 
in  order  that  the  other  defence  may  be  tried. 

{Johnson  v.  Kincade,  2  Ired.  Eq.,  470;  Crump  v.  Morgan,  3  Ired.,  91; 
Williamson  Y.  Williams,  8  Jones Ek].,  446;  Brooks  v.  Brooks,  8  Ired., 
389;  Baity  v.  CranJUl,  91  N.  C,  293;  cited  and  approved). 

Civil  action,  tried  before  Shipp,  Jvdge,  and  a  jury,  at 
Fall  Term,  1885,  of  Catawba  Superior  Court. 

There  was  a  judgment  for  the  defendant,  and  the  plaintiflF's 
relator  appealed. 

The  facts  appear  in  the  opinion. 

No  counsel  for  the  plaintiffs. 

Mr.  M.  L.  McCorkUj  for  the  defendants. 
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Smith,  C.  J.  In  the  month  of  August,  1859,  Reuben 
Setzer  was  married  to  Soplironia  Morcus  by  a  justice  of  the 
peace,  upon  a  due  observance  of  all  the  formalities  prescribed 
by  law  for  entering  into  that  relation.  They  lived  together 
as  husband  and  wife  until  the  spring  of  1862,  when,  having 
entered  the  military  service  of  the  Confederate  States,  the 
said  Reuben  lost  his  life  at  the  battle  of  New  Berne,  in  this 
State.  The  only  offspring  of  the  union  was  the  plaintiff^ 
who  brings  this  action  as  relator  upon  the  bond  executed  by 
the  defendant,  Daniel  Setzer,  who  administered  on  the  estate 
of  the  deceased,  and  the  other  defendant,  one  of  his  sureties^ 
to  recover  his  distributive  share  of  the  personal  estate  in  the 
hands  of  the  administrator.  The  action  was  begun  by  suing 
out  a  summons  on  the  13th  day  of  August,  1883. 

The  answer  sets  up  as  a  defence,  (and  this  is  the  only 
matter  necessary  to  be  considered,)  that  the  intestate  was  of 
imbecile  mind  from  his  youth  up,  and  had  not  capacity  to 
understand  and  enter  into  the  marriage  contract,  and  that, 
this  being  absolutely  void,  the  plaintiff,  their  only  child,  was 
not  born  in  lawful  wedlock,  and  could  not  claim  any  part  of 
the  estate. 

The  only  issue  passed  on  by  the  jury,  was  as  to  the  intes- 
tate's mental  capacity  to  make  an  effectual  marriage  con- 
tract at  the  time  of  its  solemnization,  and  the  response  was 
that  he  did  not  have  such  capacity. 

We  do  not  propose  to  examine  the  exceptions  to'the  evi- 
dence offered,  among  which  was  an  inquisition  taken  in 
1855,  finding  the  intestate  to  be  a  lunatic,  and  an  order  ap- 
pointing a  guardian,  since  the  appeal  must  be  disposed  of 
upon  the  single  finding  of  the  intestate's  mental  incompe- 
tency, and  its  effect  upon  the  relator's  right  as  a  distributee. 

In  Johnson  v.  KincadCy  2  Ired.  Eq.,  470,  a  bill  in  equity 
was  filed,  upon  facts  very  much  like  those  before  us,  to  have 
declared  a  nullity  a  marriage  entered  into  by  the  plaintiff, 
on  the  ground  of  his  idiocy,  and  it  was  suggested,  that  as 
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the  marriage  was  void  db  initio^  it  was  so  to  be  considered 
whenever  the  question  came  up,  and  the  present  suit  could 
not  be  maintained.  Ruffin,  C.  J  ,  asserted  the  jurisdiction, 
not  only  because  the  Courts  of  Equity  in  this  country  had 
succeeded  to  the  functions  of  the  Ecclesiastical  Courts  of 
England,  in  which  this  jurisdiction  was  exercised,  but  be- 
cause it  was  expressly  conferred  upon  the  Superior  Courts  of 
Law  and  the  Courts  of  Equity  by  law ;  Rev.  Stat.,  ch.  39. 
^'  The  act,"  he  remarks,  "  creates  and  confers  a  jurisdiction 
over  all  matrimonial  causes,  and  includes,  necessarily,  we 
think,  the  jurisdiction  to  pronounce  the  nullity  of  a  mar- 
riage de  facto  for  want  of  capacity."  The  Court  thereupon 
in  this  suit  between  the  parties,  proceeded  to  pronounce  the 
marriage  *'  in  law  null  and  void  for  the  want  at  the  time  of 
solemnizing  the  same  of  mental  capacity  on  the  part  of  said 
Reese,  sufficient  to  understand  the  nature  of,  and  assent  to 
such  a  contract,  and  that  the  said  Reese  ought  to  be  and  is, 
set  free  and  divorced  from  the  said  Ann." 

The  same  doctrine  is  re-affirmed  in  Ch-ump  v.  Morgan,  3 
Ired.  Eq.,  91,  by  the  same  eminent  Judge,  in  a  similar  case. 

In  WUliaTrison  v.  WilliaiiiSj  3  Jones  Eq.,  44G,  a  bill  was 
filed  for  an  account  against  the  guardian  of  the  plaintiff, 
and  the  answer  set  up  the  plaintiff's  marriage  with  one 
Cashion  as  a  defence.  The  plaintiff,  anticipating  the  objec- 
tion, alleged  the  marriage  to  be  void,  because  of  the  fenie^s 
youth,  (she  was  thirteen  years  of  age,)  the  practice  of  fraud 
and  artifice,  with  the  use  of  some  force  in  bringing  it  about, 
and  her  want  of  sufficient  underetanding  to  enter  into  the 
contract. 

The  Court  declined  to  try  the  issue  thus  made,  and  re- 
tained the  cause  "  for  further  directions,  to  the  end  that  the 
plaintiff,  if  so  advised,  may  institute  proceedings  in  the 
proper  Court  to  obtain  a  decree  of  nullity  of  marriage,  after 
which  they  will  be  at  liberty  to  move  in  this  cause." 
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Delivering  the  opinion,  Pearson,  J.,  after  quoting  and 
approving  the  language  used  in  Johnson  v.  Kincade^  that  it  was 
'*  convenient  and  fit  in  respect  to  the  decent  order  of  society, 
the  condition  of  parties^  and  the  ^iccession  of  estates^  that  the 
validity  of  such  a  marriage  should  be  directly  the  Subject  of 
judicial  sentence,  says :  "  And  as  the  Legislature  has  con- 
ferred sole  original  jurisdiction  in  all  applications  for  divorce 
upon  the  Superior  Courts  of  Law  and  Courts  of  Equity — 
(Rev.  Code,  ch.  39,  §1) — and  pointed  out  the  mode  of  pro- 
ceeding and  the  rules  and  regulations  to  be  observed  (§5), 
and  required  that  the  material  facts  charged  in  the  bill  or 
libel  shall  be  submitted  <o  a  j^xry,  upon  whose  verdict  and 
710^  othenuisej  the  Court  shall  decree,  (§G,)  and  authorize  a 
decree  from  the  bonds  of  matrimony,  or  that  the  marriage  is 

m 

mdl  and  void"  (the  italics  in  the  above  are  in  the  opinion,) 
and  after  a  sentence  nullifying  or  dissolving  the  marriage, 
all  and  every,  the  duties,  &c.,  in  virtue  of  such  marriage, 
shall  cease  and  determine,  with  a  proviso  as  to  the  legiti- 
macy of  the  children,  (§11),  we  do  not  feel  at  liberty  to  de- 
cide a  question  of  such  grave  importance,  as  a  thing  collat- 
eral or  incidental  to  an  ordinary  bill  for  an  account,  where 
the  trial  will  be  made,  without  the  intervention  of  a  jury, 
upon  depositions  which  are  usually  taken  in  a  defective  and 
unsatisfactory  manner."  He  adds :  "  The  propriety  of  re- 
quiring that  fact  to  be  established  by  the  judgment  or  sen- 
tence of  a  tribunal  having  sole  original  jurisdiction,  is  too 
manifest  to  require  any  further  observation."  See  Brooks  v. 
Brooks,  3  Ired.,  389. 

Now  it  is  expressly  provided  in  the  Rev.  Stat.,  ch.  39,  §9, 
where  it  is  decreed  that  "  the  mannage  is  null  and  void," 
or  for  cause  not  aflFecting  its  original  validity,  as  follows : 
^'  That  nothing  herein  contained  shall  be  construed  to  ex- 
tend to,  affect,  or  render  illegitimate,  any  child  or  children 
born  of  the  body  of  the  wife  during  the  coverture." 
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A  proviso  in  words  essentially  the  same  is  found  in  the 
Rev.  Code,  ch.  39,  §11,  and  again  in  Bat.  Rev.,  ch.  37,  §15. 

Now  if  it  is  conceded  that  the  validity  of  a  marriage  can 
be  questioned  in  the  collateral  manner  attempted,  and  when 
neither  of  the  parties  to  it  is  before  the  Court  so  that  it  is 
not  a  judgment  changing  their  status,  it  can  have  no  greater 
effect  upon  the  right  of  offspring  than  such  a  judicial 
sentence,  rendered  in  a  direct  proceeding,  and  as  those  rights 
are  protected  in  the  one  case,  so  must  they  be  in  the  other. 

The  present  law  is  more  explicit  and  clear,  and  as  we  have 
had  occasion  to  inquire  into  its  operation  in  the  recent  case 
of  Baity  v.  Oranfill,  91  N.  C,  293,  we  will  pursue  the  subject 
no  further,  and  content  ourselves  by  declaring  the  result  to 
be,  that  the  present  verdict  cannot  take  from  the  relator  any 
of  his  rights  as  a  son  of  the  intestate,  to  a  share  in  the  lat- 
ter's  estate,  nor  render  his  birth  illegitimate.  The  issue  was 
therefore  immaterial,  and  we  should  direct  judgment  for  an 
account,  but  that  another  defence  set  up  in  the  answer^ 
to-wit :  a  compromise  agreed  upon  in  a  former  suit  by  the 
relator  and  his  mother,  has  not  gone  before  the  jury,  the 
Judge  deciding  that  upon  the  finding  as  to  the  marriage, 
the  relator  could  not  recover. 

There  is  error,  and  there  must  be  a  new  trial  involving 
the  other  matters  of  defence,  and  to  that  end  this  must  be 
certified. 

Error.  Reversed. . 


r 
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J.  H.  N.  BRENDLE  v:  A.  L.  HERREN  et  als. 

I 

Practice — Fvml  Judgment. 

1.  After  final  judgment  disposing  of  the  rights  of  the  parties,  it  is  too 

late  to  introduce  a  new  cause  of  action  into  the  controversy. 

2.  So,  in  an  action  to  have  the  holder  of  the  legal  title  declared  a  trustee, 

it  is  too  late  after  final  judgment  to  ask  for  an  account  of  the  rents 
and  profits. 

{Fisanon  v.  Carr,  ante,  1»4,  cited  and  approved). 

MoTiojTin  the  cause,  heard  by  Gilmer ,  Judge,  at  Spring 
Tenn,  1885,  of  Haywood  Superior  Court. 

In  the  progress  of  the  cause,  and  after  the  admission  of 
an  interplea  of  T.  D.  Welch  and  some  changes  in  the  form 
of  the  action,  at  Fall  Term,  1882,  of  the  Superior  Court  of 
Haywood  county,  an  issue  in  this  form  was  submitted  to  and 
a  response  returned  by  the  jury : 

What  estate  did  the  deed  from  T.  D.  Welch,  dated  Octo- 
ber 1st,  1870,  convey  to  Newton  Brendle?     Absolute? 

Answer,  yes ;  not  absolute. 

Thereupon  it  was  adjudged  by  the  Court: 

I.  "  That  the  defendant  A.  L.  Herren  has  a  charge  and 
lien  upon  the  land  sued  for,  for  the  sum  of  $300.00,  with  in- 
terest on  the  same  from  the  12th  October,  1870,  and  that  he 
hold  said  land  until  the  same  is  satisfied  and  paid. 

IL  "That  upon  payment  of  said  sum  with  interest  as 
above  provided,  the  said  defendant  A.  L.  Herren  is  hereby 
declared  a  trustee  for  the  plaintiff  in  respect  to  said  land^ 
for  and  during  the  life  of  T.  D.  Welch. 

III.  "That  upon  his  death,  and  subject  to  the  right  of 

dower  of  Selina  Welch  therein,  of  the  land  which  the  said 

defendant  acquired  by  the  deed  of  October  12th,  1870,  he  is 

hereby  declared  to  be  trustee  for  the  plaintiff  of  an  absolute 

17* 
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estate  in  fee  simple  in  the  remainder,  and  that  he  convey 
the  same  bv  sufficient  deed. 

IV.  " That  the  plaintiff  recover  the  costs  of  the  action; 
and  that  this  judgment  be  enrolled." 

From  this  judgment  the  defendants  appealed,  and  upon 
the  hearing  in  this  Court  it  was  affirmed.  Brendle  v.  Hei^ren, 
88  N.  C,  383,  where  the  nature  and  object  of  the  action  are 
set  out  in  the  opinion. 

Upon  the  return  of  the  certificate  of  the  clerk  of  this  Court, 
at  Fall  Term,  1884,  a  motion  of  plaintiff  was  entered  for  an 
order  of  reference  and  the  framing  of  an  issue  to  ascertain 
if  anything  be  due  him  on  account  of  rents  and  profits  re- 
ceived by  the  defendant  in  possession. 

The  motion  was  supported  by  an  affidavit  of  an  agent  of  the 
plaintiff,  in  which  are  set  out  what  occurred  at  the  trial,  and 
the  action  of  the  Judge  in  reference  to  the  demand  of  plain- 
tiff's counsel  for  rents,  and  flie  ruling  thereon.  At  the  same 
time,  the  plaintiff  filed  his  petition  for  an  amendment  or 
modification  of  the  previous  judgment,  so  as  to  let  in  an  in- 
quiry into  the  liability  of  the  defendant  for  rents  and  profits 
during  his  occupation.  The  application  and  the  facts  stated 
in  the  affidavit,  were  controverted  in  an  opposing  verified 
answer  of  the  defendants. 

At  Fall  Term,  1884,  the  following  judgment  was  entered: 

**The  plaintiff  moved  that  the  case  be  referred  to  the 
clerk  to  take  an  account  of  the  rents  and  profits,  and  for  a 
writ  of  assistance  upon  the  coming  in  of  said  report,  which 
motion,  being  debated  by  counsel  and  heard  by  the  Court, 
upon  the  pleading  in  the  cause  and  the  judgment  heretofore 
rendered,  is  refused.     From  this  ruling  plaintift'  appeals." 

Mr.  T.  R  Davidson,  for  the  plaintiff. 
Jl/r.  Annistead  Jones,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  The  application  is 
not  merely  for  rents  accruing  since  the  rendering  upon  its 
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merits,  but  to  change  the  judgment  itself,  and  open  up  the 
general  inquiry  as  to  rents,  including  those  with  which 
the  defendant  is  chargeable  before.  The  appropriate  time 
to  institute  the  inquiry  was  after  verdict  and  before  judg- 
ment. The  orderly  and  usual  mode  of  proceeding,  is  to  have 
all  the  facts  ascertained,  and  before  the  Court  where  the 
action  is  to  be  disposed  of,  and  the  rights  of  the  parties  set- 
tled by  the  final  adjudication.  This  was  not  done,  but  the 
rights  of  the  contestants  declared,  the  plaintiff  being  entitled 
to  a  conveyance  of  the  legal  estate  on  payment  of  the  sum 
due  the  defendant  and  subject  to  the  contingent  claim  of 
dower.  The  payment  to  the  defendant  must  precede  the 
transfer  of  title,  and  now  it  is  proposed  to  extinguish  the 
debt  by  proof  of  the  reception  of  rents  sufficient  to  dis- 
charge it. 

We  concur  with  the  Court,  that  the  judgment  ought  not,  if 
the  power  was  possessjed  to  do  so,  to  be  disturbed  after  so  long 
an  interval,  and  after  its  affirmation  in  the  appellate  Court. 

It  is  manifestly  too  late  after  such  action,  to  re-open  the 
controversy  by  introducing  a  new  element  of  strife,  after  a 
final  adjudication. 

In  Pearson  v.  Carr,  at  this  Term,  we  have  so  ruled. 

This  does  not  deprive  the  plaintiff  of  seeking  compensa- 
tion for  rents  accruing  since  the  judgment^  inasmuch  as  they 
were  not  recoverable  in  this  action,  and  are  not  concluded 
in  its  rendition. 

In  our  examination  of  the  voluminous  transcript  sent  up, 
much  of  it  wholly  needless,  in  order  to  a  full  understanding 
of  the  matter  of  appeal,  we  may  have  overlooked  some  part 
in  the  case,  but  the  summary  rehearsal  of  the  proceedings 
we  have  given,  is  enough  to  explain  the  grounds  upon  which 
the  ruling  below  is  sustained.  There  is  no  error,  and  the 
judgment  is  affirmed. 

No  error.  Affirmed. 
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W.  W.  HUDSON  et  al.,  Adm'ra,  v.  JOHN  A.  COBLE. 

New  Action — Motion  in  the  Cause — Sale  of  Land  for  Assets — 
Parties — Judicial  Sales — Statute  of  Frauds. 

1.  A  prcxjeeding  to  sell  land  for  assets  is  essentially  equitable,  and  the 

Court  has  all  the  powers  of  a  Court  of  Equity  to  accomplish  its  pur- 
pose. 

2.  Where  relief  may  be  had  in  a  pending  action,  it  must  be  sought  by  a 

motion  in  that  cause,  and  if  a  new  action  is  brought  it  will  be  dis- 
missed  by  the  Court  ex  mero  motu,  if  the  objection  is  not  taken  by 
the  defendant. 

3.  Before  a  purchaser  at  a  judicial  sale  can  be  held  to  his  bid,  the  sale 

must  be  confirmed  by  the  Court  which  ordered  it  to  be  made. 

4.  If  a  purchaser  at  a  judicial  sale  fails  to  comply  with  his  bid,  the 

Court  may  either  decree;  1st,  that  he  specifically  perform  his  con- 
tract; or  2d,  that  the  land  be  resold  and  the  purchaser  released;  or 
8d,  that  without  releasiDg  the  purchaser,  the  land  be  resold,  but  in 
this  case,  the  purchaser  must  undertake  as  a  condition  precedent  to 
the  order  of  sale,  to  pay  all  additional  costs  and  to  make  good  any 
deficiency  in  the  price. 

5.  Where  a  purchaser  at  a  sale  to  make  assets  failed  to  comply  with  his 

bid,  and  the  land  was  resold  for  a  less  price,  he  cannot  be  made  lia- 
ble in  a  new  action  for  such  deficiency,  but  the  remedy  is  by  a  mo- 
tion in  the  cause. 

6.  Qiujere,  whether  in  such  case,'  the  administrator  or  the  heir  at  law  is 

the  proper  party  to  move,  it  not  appearing  that  the  excess  of  the 
first  bid  is  needed  to  pay  debts. 

7.  The  statute  of  frauds  has  no  application  to  judicial  sales. 

(Trice  v.  Pratt,  1  Dev.  &  Bat.  Eq.,  626;  MurrUl  v.  MurriU,  84  N.  C, 
182;  Rogers  v.  Holt,  Phil.  Eq.,  108;  Singeltary  v.  Whitaker,  Ibid., 
77;  Cotton,  ex  parte,  Ibid.,  79;  Council  v.  Rivera,  66  N.  C,  54;  cited 
and  approved). 

Civil  action,  tried  before  Clark,  Judge,  at  February 
Term,  1886,  of  Guilford  Superior  Court. 

The  plaintiffs,  administrators  of  William  Hudson,  finding 
the  personal  estate  of  the  deceased  insuflBcient,  instituted,  in 
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association  with  his  heirs  at  law,  a  proceeding  against  the 
widow  in  the  Superior  Court  before  the  clerk,  for  a  decree  of 
sale  of  a  tract  of  land  of  about  90  acres,  owned  by  him  at 
the  time  of  his  decease,  and  its  conversion  into  assets  to  pay 
his  debts  and  the  charges  of  administration. 

The  widow,  at  first  demanding  that  her  dower  be  assigned 
to  her  therein,  came  to  an  agreement  with  the  petitioners, 
whereby  she  gave  consent  to  a  sale  of  the  land  free  from  any 
claim  of  her  own  on  condition  of  receiving  in  lieu  thereof 
$650,  the  first  proceeds  of  the  purchase  money.  A  judg- 
ment was  accordingly  entered,  authorizing  and  directing  the 
administrator  to  make  the  sale,  on  the  terms  that  $700  be 
paid  at  once,  and  the  residue  in  equal  parts,  with  interest, 
at  six  and  nine  months  from  the  day  of  sale. 

The  sale  was  made  on  March  5th,  1885,  on  the  premises, 
and  the  present  defendant  being  the  last  and  highest  bidder, 
became  and  was  declared  the  purchaser  at  the  price  of 
12,009.99. 

The  defendant  did  not  comply  with  the  terms,  and  after- 
wards repudiated  his  purchase  altogether. 

On  March  10th,  the  administrators  made  report  of  the 
facts,  and  asked  for  another  order  of  sale,  which  was  made  the 
day  following.  At  the  second  sale  the  land  brought  $1,635, 
and  this  bid,  the  terms  being  complied  with,  was  reported 
and  confirmed  on  May  18th,  and  the  title  directed  to  be 
made  when  all  of  the  purchase  money  was  paid. 

The  administrators  alone  bring  the  present  action  against 
the  first  bidder,  the  defendant,  to  recover  in  damages  the 
sum  of  $374.99,  the  difference  in  the  bids,  lost  by  the  de- 
fendant's refusal  to  take  the  land  at  his  own  bid. 

The  defendant  demurs  to  the  complaint,  as  follows: 

"The  defendant,  without  waiving  the  many  inaccuracies 
in  the  statement  of  the  facts,  and  the  omission  to  state  others, 
demurs  to  the  complaint,  for  that  it  does  not  show  a  cause 
of  action  against  the  defendant,  in  this: 
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1st.  If  they  were  entitled  to  any  relief,  it  should  have 
been  asked  in  the  proceeding  to  sell  the  land  for  assets,  and 
they  cannot  institute  a  new  action  for  the  same. 

2d.  According  to  their  own  showing,  the  alleged  sale  to 
defendant  was  not  confirmed  and  ratified  by  the  Court  and 
defendant's  bid  accepted. 

3d.  They  do  not  allege  that  any  rule  or  notice  was  served 
upon  defendant  to  show  cause  why  he  should  not  comply 
with  the  alleged  terms  of  sale,  or  in  any  other  way  give  him 
a  day  in  Court. 

4th.  That  the  alleged  sale,  according  to  plaintiffs'  own 
showing,  was  not  in  such  manner  and  form  as  to  bind  him 
under  the  statute  of  frauds. 

Wherefore  defendant  demands  judgment  whether  he 
shall  be  compelled  to  answer  the  facts  alleged  in  the  com- 
plaint, and  that  plaintiffs'  action  be  dismissed  and  defendant 
recover  his  costs." 

Upon  the  hearing,  the  Court  sustained  the  demurrer,  dis- 
missed the  action,  and  adjudged  costs  to  the  defendant,  and 
the  plaintiffs  appealed  to  this  Court. 

3Ir.  L.  M.  ScoUy  for  the  plaintiffs. 
No  counsel  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  We  concur  w^ith 
the  Judge  in  the  opinion  that  the  action  cannot  be  main- 
tained, and  that  if  the  plaintiffs,  (if  they,  instead  of  the  heirs, 
are  entitled  to  recover  the  loss,)  have  misconceived  the  mode 
of  reaching  the  fund,  in  resorting  to  an  independent  action, 
the  proper  remedy  must  be  sought  in  a  proceeding  in  the 
cause,. and  to  this  end  the  first  bid  should  have  been  ac- 
cepted by  the  Court,  and  the  contract  thus  consummated. 
That  this  is  the  course  to  be  pursued  in  equity  is  not  dis- 
puted by  appellants'  counsel,  and  is  fortified  fully  by  prece- 
dents.    Nor  has  the  statute  of  frauds  any  application  to 
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judicial  sales,  as  is  held  in  case  of  Trice  v.  Prait,  1  D.  &  B. 
Eq.,  626. 

Numerous  adjudications  have  established  the  general 
proposition,  that  where  relief  can  be  had  in  a  pending  cause, 
it  must  be  there  sought.  MurriU  v.  MurrUly  84  N.  C,  182, 
and  many  other  cases. 

In  Rogers  v.  HoU,  Phil.  Eq.,  108,  Battle,  J.,  cites  Singel- 
tary  v.  WhUaker,  and  Cotton^  Ex  parte,  in  the  same  volume, 
at  pages  77  and  79,  and  asserts  the  proper  practice  in  this 
language:  "These  cases  assert  the  power  of  the  Court  of 
Equity,  upon  petition  for  the  sale  of  land  for  the  benefit  of 
infants,  to  compel  the  purchaser  by  orders  made  in  the  cause, 
to  perform  specifically  his  contract  of  purchase"  &c. 

Even  if  a  bond  had  been  given  for  the  purchase  money, 
it  is  held  in  Council  v.  Rivers,  65  N.  C,  54,  that  a  separate 
action  cannot  be  prosecuted  to  enforce  payment,  but  that  the 
remedy  is  in  an  order  in  the  pending  cause,  and  that  this 
objection  to  jurisdiction  may  be  taken  on  appeal,  or  the 
Court  may  act  ex  mero  motu 

The  method  of  procedure  is  particularly  pointed  out  by 
the  late  Chief  Justice  in  these  words :  "  The  orderlv  mode 
of  proceeding  was  for  the  Court  to  accqH  the  hid  of  Coffield 
and  Barnhill,  by  confirming  the  contract  of  sale,  and  then 
upon  the  matter  set  out  in  the  rej)ort,  to  enter  a  rule  against 
them,  to  show  cause  why  they  should  not  be  required  to 
comply  with  the  terms  of  sale."  He  then  proceeds  to  sug- 
gest that  the  purchasers  may  be  decreed,  (1),  to  specifically 
perform  their  contract;  or  (2),  the  land  may  be  ordered  to 
be  sold  and  the  purchaser  released ;  or  (3),  without  releasing 
the  purchaser,  such  second  sale  may  be  directed,  the  pur- 
chasers undertaking,  as  a  condition  precedent  to  such  order, 
to  pay  the  additional  costs,  and  make  good  any  deficiency 
produced  thereby.  The  ruling  appealed  from  in  that  case, 
was  that  without  the  confirmation  the  land  be  resold  and 
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Ihe  purchasers  pay  the  difference,  if  any,  in  the  sales,  and 
the  order  was  set  aside  and  the  ruling  reversed. 

The  form  of  the  present  proceedings  is  essentially  equita- 
ble, and  must  involve,  when  necessary  to  accomplish  its 
purposes,  the  exercise  of  similar  powers.  It  could  never 
have  been  intended  by  the  Legislature  to  confer  the  juris- 
diction, and  leave  the  Court  without  the  means  of  making 
it  effectual  and  complete.  The  application  is  in  the  Supe- 
rior Court,  the  clerk  exercises  jurisdiction,  and  any  question 
of  law  or  fact  may  be  referred  to  the  Judge  or  jury.  There 
is  no  impediment  suggested  in  the  way  of  the  exercise  of 
all  the  functions  pertinent  to  the  case,  and  to  a  full  and 
final  determination. 

There  is  no  error.    Judgment  affirmed. 

No  error.  Affirmed. 


SAM'L  ALBERTSON,  Adm'r,  v.  HARPER  WILLIAMS  et  al. 

Res  Judicata — Motion  in  the  Cause, 

Where  the  subject-matter  of  an  action  has  been  once  determined  by  the 
Court,  a  new  action  will  not  be  entertained  in  regard  to  it.  If  for 
any  reason  the  former  judgment  ought  to  be  set  aside,  it  can  only 
be  done  by  a  motion  in  the  cause  for  that  purpose  if  the  action  is 
still  pending,  and  if  it  has  been  determined  and  come  to  an  end, 
then  by  a  new  action  to  directly  attack  it. 

{Miller  v.  Frezor.  82  N.  C,  192;  Qay  v.  StancUl,  76  N.  C,  369:  Long  v. 
Jarrattf  94  N.  C,  443;  cited  and  approved). 

Civil  action,  tried  before  Clarkj  Jvdge,  at  November 
Term,  1886,  of  Duplin  Superior  Court. 

The  defendant  Thomas  J.  Carr,  sheriff  of  Duplin  county, 
and  having  in  his  hands  executions  against  Samuel  Houston, 
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the  intestate  of  the  plaintiff,  on  the  4th  Monday  of  Septem- 
ber, 1862,  by  virtue  thereof,  sold  at  public  sale  according  to 
law,  a  tract  of  land  belonging  to  the  judgment  debtor  to  the 
defendant  Harper  Williams  at  the  price  of  $5,000,  bid  by 
him.  The  purchaser  paid  of  his  bid  to  the  sheriff  $809.09, 
a  sum  suflScient  to  satisfy  the  executions  and  costs  and  no 
more,  retaining  the  remainder  in  his  hands,  $4,190.91,  to 
be  accounted  for  with  the  said  Houston,  as  appears  from  the 
return  made  on  the  said  executions.  The  deed  conveying 
the  land  to  the  purchaser  was  made  in  1869,  the  debtor  in 
the  meantime  remaining  in  the  occupation  of  the  land, 
represented  by  the  present  plaintiff  to  contain  730  acres,  and 
to  be  of  the  value,  in  good  money,  of  the  sum  at  which  it 
was  bid  off.  At  the  time  of  executing  the  deed,  the  said 
Williams  gave  him  a  bond  of  indemnity  against  any  liability 
he  might  incur  to  the  said  Houston  by  reason  of  his  convey- 
ing the  title.  The  present  suit  was  commenced  on  Novem- 
ber 5th,  1884,  against  the  defendants  by  the  plaintiff,  as  ad- 
ministrator of  Houston,  to  recover  the  amount  of  the  unpaid 
purchase  money  thus  alleged  in  the  complaint  to  be  unlaw- 
fully withheld  from  him  by  combination  between  them. 

The  answer  does  not  controvert  the  material  allegations 
of  fact  made  in  the  complaint,  but  sets  up  as  a  defence,  the 
institution  in  1871,  of  a  suit  by  Williams  against  Houston 
for  the  recovery  of  possession  of  the  premises,  averring  him- 
self to  be  the  owner  in  fee,  pending  which,  a  reference  under 
a  rule  of  Court  was  made  to  arbitrators,  who  made  their 
award  and  returned  it  to  Court,  where  it  was  confirmed,  and 
the  controversy  between  the  parties  in  regard  to  the  matters 
involved  in  the  present  suit  settled  and  finally  adjudicated. 

Upon  the  present  trial  it  appeared  that  a  motion  was 
entered  by  Houston,  for  reasons  set  out  in  affidavits  by  him- 
self and  one  Peter  H.  Albertson,  and  resisted  in  counter 
aflSdavit  of  Williams,  to  recall  and  set  aside  the  interlocutory 
order  of  reference  and  the  report  and  its  confirmation,  upon 
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which  it  does  not  appear  what,  if  any,  action  was  taken  by 
the  Court.  To  sustain  the  bar  of  a  former  adjudication,  the 
defendant  exhibited  a  record  of  the  suit  in  ejectment,  in 
which  appears  this  entry  at  Fall  Term,  1871 : 

"  This  cause  is  referred  to  James  M.  Sprunt  and  A.  6. 
Moseley,  with  power  to  choose  an  umpire  in  case  of  disagree- 
ment, and  their  award,  or  that  of  their  umpire,  is  to  be  the 
judgment  of  this  Court." 

The  referees,  not  controlled  by  the  pleadings  usual  in  an 
action  of  the  kind,  but  in  order  to  a  settlement  of  the  con- 
flicting demands  of  the  parties  as  to  the  subject-matter  in 
controversy,  and  the  title  acquired  at  the  sheriff's  sale,  re- 
turned their  award  to  this  effect: 

"  That  there  is  due  from  Houston  to  Williams,  $874.09, 
(paid  by  the  latter  to  the  sheriff')  with  interest,  secured  by 
the  land  conveyed  by  the  sheriff,  and  if  said  sum  be  not 
paid  in  90  days,  the  clerk  to  be  required  to  sell  the  land  for 
cash,  and  satisfy  it,  and  if  paid  within  the  time  specified,  the 
said  Williams  is  to  reconvey  to  Houston  by  a  quitclaim 
deed."  The  record  stops  with  an  order  of  confirmation, 
there  having  been  no  exceptions  to  the  report,  entered  at 
Fall  Term,  1872;  for  what  reason  the  cause  was  discontinued 
from  the  docket  does  not  appear. 

The  plaintiff  further  offered  to  show,  that  after  confirma- 
tion of  the  referees'  award,  Williams  brought  another  action 
against  Houston,  in  which  he  had  judgment,  and  was*  put 
in  possession  of  the  land. 

The  Court  being  of  opinion  that  the  former  action  could 
not  be  impeached  collaterally  in  the  way  proposed,  excluded 
the  proof  and  the  plaintiff  excepted. 

The  plaintiff  then  asked  to  have  the  former  cause  re-in- 
stated on  the  docket,  to  be  proceeded  with  as  if  no  discon- 
tinuance had  intervened,  and  this  was  refused  as  not  consti- 
tuting any  part  of  the  present  action,  and  for  that  no  notice 
-of  the  motion  had  been  given. 
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TheCk)urt  thereupon  intimated  an  opinion  that  the  plain- 
tiflF  could  not  maintain  his  action  until  the  confirming 
decree  or  order  was  put  out  of  the  way,  by  motion  in  the 
cause,  or  an  independent  action  assisting  it;  in  submission 
to  which  the  plaintiff  suffered  a  nonsuit  and  appealed. 

Thereupon  the  defendants  proposed  to  supply  the  defect 
in  the  record,  by  showing  a  sale  by  the  clerk,  in  pursuance- 
of  the  decree,  of  said  land — ^a  report  and  confirmation,  and 
to  prove  the  final  decree  by  affidavit.  The  proposal  was  not 
entertained  and  the  evidence  not  received,  forasmuch  as- 
the  cause  had  come  to  an  end  by  the  judgment  of  nonsuit. 

Mr.  H.  R.  Komegayy  for  the  plaintiff. 

Messrs,  H.  E,  Faison  and  A,  W.  Haywood,  for  the  defendants.. 

Smith,  C.  J.,  (after  stating  the  facts).  In  all  these  trans- 
actions growing  out  of  the  sale  of  the  intestate's  large  and 
valuable  tract  of  land,  it  is  nowhere  suggested  that  any  part 
of  the  purchase  money,  beyond  that  used  in  payment  of  the 
executions,  has  been  paid  by  the  defendant  Williams  to- 
any  one,  and  yet  he  claims  the  entire  property  as  his  own. 
It  may  be,  that  the  clerk  sold  and  he  purchased  for  a  sum 
only  suflBcient  to  pay  his  own  claim  and  the  costs  attending 
the  action.  But  of  this  there  was  no  proof  received  or  pre- 
ferred at  the  trial.  Williams  may  have  acquired  the  legal 
title  and  extinguished  the  plaintiff's  claim  to  any  of  the 
large  surplus  produced  by  the  sheriff's  sale. 

Assuming  that  the  record  concludes  with  the  confirming 
decree  and  contingent  order  of  resale  upon  the  default  of  the 
intestate,  the  action  is  incomplete,  and  should,  even  after 
such  lapse  of  time,  be  re-instated  on  the  docket  and  proceeded 
with,  as  if  no  such  interruption  had  taken  place,  by  executing 
the  order  of  sale,  as  was  done  in  Millet-  v.  Frezor,  82  N.  C.,. 
192.  If  the  cause,  however,  has  been  carried  on  to  its  final 
consummation,  then,  as  suggested  by  the  Court,  the  only  re- 
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dress  for  wrong  done  the  intestate^s  estate,  would  be  found  in 
a  new  action  impeaching  the  decree  or  judgment,  if  sufficient 
grounds  therefor  exist.  But  whether  any,  or  what  remedies 
remain,  it  is  manifest  the  present  suit  cannot  be  sustained, 
because  the  subject-matter  of  it  has  been  passed  upon  and 
adjudged,  and  the  rights  of  the  parties  determined  in  the 
prior  suit.  This  is  so  upon  principle,  and  is  so  emphatically 
declared  in  Gay  v.  Staiicill,  76  N.  C,  369,  and  more  recently 
in  L(y)ig  v.  Jarratt,  94  N.  C,  443,  in  affirmance  of  the  maxim, 
nemo  debet  bis  vexari  pro  una  ei  eadem  causa,  as  to  need  no 
further  remark. 

The  affidavits  used  upon  the  motion  to  vacate  the  refer- 
ence and  judgment,  were  wholly  irrelevant  to  the  present 
trial  to  affect  the  rights  of  the  parties,  and  would  be  only 
competent  as  admissions  upon  some  disputed  matter  of 
inquiry. 

Nor  was  there  any  error  in  rejecting  the  record  evidence 
of  the  second  ejectment  suit,  offered  to  impeach  the  action 
of  the  Court  in  the  first,  since  it  is  not  competent  to  do  so 
in  the  present  action;  nor,  for  a  like  reason,  in  denying  the 
motion  to  bring  forward  that  unfinished  suit,  and  thus  in- 
troduce in  this,  matter  foreign  to  its  purpose. 

These  rulings  are  correct,  and  the  judgment  of  nonsuit 
must  stand.     It  is  so  adjudged. 

No  error.  Affirmed. 


JOHN  A.  BOGGAN  v.  CALVIN  HORNE. 

Evidetxce — Jxidge^s  Charge. 

1.  Where  the  question  in  issue  is  the  value  of  a  horse,  the  plaintiff  may 
testify  what  he  gave  for  the  horse,  as  the  actual  purchase  at  the 
price  is  an  act  done  in  pursuance  of  an  opinion,  and  gives  greater 
force  to  it. 
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3.  Where  a  book  containing  entries  not  in  the  plaintiff's  handwriting  is 
offered  by  the  defendant,  the  evidence  is  competent  when  the 
defendant  testifies  that  the  entries  were  made  by  persons  from 
whom  he  got  the  merchandise,  under  instructions  from  the  plain- 
tiff, and  when  he  further  testifies  that  the  book  contains  everything 
he  got  from  the  plaintiff. 

3.  Where  any  part  of  the  Judge's  charge  is  excepted  to,  the  exception 
should  point  out  specifically  wherein  the  error  consists. 

{MePetera  v.  Ray,  85  N.  C,  462;  Boat  v.  Boat,  87  N.  C,  477;  cited  and 
approved). 

Civil  action,  tried  before  MacRae,  Judge,  and  a  jury,  at 
Spring  Term,  1885,  of  Anson  Superior  Court. 

There  was  a  judgment  for  the  defendant  and  the  plaintiff 
appealed. 

Mr.  A.  W.  Haywood,  for  the  plaintiff. 
Mr.  John  D.  Shaw,  for  the  defendant. 

Smith,  C.  J.  This  action  is  to  recover  possession  of  a  bale 
of  cotton,  a  horse,  and  a  wagon,  claimed  under  a  chattel 
mortgage  made  by  the  defendant  to  the  plaintiff,  in  Jan- 
ary,  1882,  to  secure  a  note  of  $75,  due  on  the  1st  day  of 
October  thereafter.  The  property  is  described  in  the  deed 
as  a  "one-horse  wagon,  one  gray  horse,  and  all  my  crops  of 
every  kind,  raised  by  me  during  the  year  1882,"  of  which 
the  bale  claimed  formed  a  part.  Under  the  auxiliary  pro- 
cess of  claim  and  delivery,  provided  in  The  Code,  §331  and 
following,  the  articles  were  seized  by  the  sheriff  and  delivered 
to  the  plaintiff,  who  sold  them  and  appropriated  the  pro- 
ceeds to  his  own  use. 

It  is  unnecessary  to  advert  to  the  pleadings,  further  than 
to  say  that  the  defendant  alleged  that  he  had  paid  the  se- 
cured debt  and  discharged  the  mortgage.  The  jury  upon 
issues  submitted  to  them  say :  (1)  That  the  plaintiff  is  not 
entitled  to  any  of  the  goods  seized ;  (2)  that  the  defendant 
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did  not  wrongfully  detain  them;  and  (3),  that  the  value  of 
the  cotton  is  $42.50,  of  the  horse  $25,  of  the  wagon  $22.50 ; 
and  that,  (4),  the  compromise  and  settlement  set  out  in  the 
complaint,  as  entered  into  since  the  commencement  of  the 
action,  was  not  made. 

Upon  the  trial  the  plaintiff  took  two  exceptions  to  evi- 
dence offered  and  admitted  against  his  objection. 

1  Ex.  The  defendant  in  his  testimony  said:  "The  horse 
was  worth  about  $75,"  and  that  he  "gave  that  for  him." 
The  exception  is  to  the  latter  part  of  the  statement. 

If  authority  were  necessary,  our  own  ruling  upon  the 
-competency  of  such  evidence  in  the  case  of  McPeters  v.  Ray, 
85  N.  C,  462,  disposes  of  the  question,  and  we  may  consider 
that  as  an  estimate  of  value,  and  not  an  opinion  expressed. 
The  actual  purchase  at  the  price  is  an  act  done  in  pursuance 
of  an  opinion  and  imparts  greater  force  to  it.  In  SmaU  v. 
Pool,  8  Ired.,  47,  it  was  held  competent  to  prove  what  the 
plaintiff  gave,  and  what  he  sold  an  alleged  unsound  slave 
for,  in  estimating  damages  in  an  action  of  deceit. 

2.  In  the  course  of  the  defendant's  examination  on  his  own 
behalf,  a  book  was  produced  and  identified  as  belonging  to 
the  defendant,  (who  could  not  read),  in  which  were  entered 
advances  made  to  the  defendant,  some  of  them  in  the  plain- 
tiff's own  handwriting.  The  items  in  the  book  were  read, 
the  plaintiff  objecting  to  any  of  them  going  to  the  jury  not 
written  down  by  himself  This  was  during  the  examination 
of  the  defendant,  a  witness  for  himself,  and  he  testified  that 
he  "  kept  this  book  for  the  law.  Some  things  plaintiff  put 
down  on  it  himself  As  to  the  others,  plaintiff  gave  defend- 
ant orders,  and  told  him  to  tell  the  clerk  to  put  the  things 
down  when  defendant  got  them,  a7id  Hie  clerk  did  put  them 
dotvii  when  the  defendant  got  them,  and  this  book  contains  all  that 
defendant  gotJ^ 

Again  he  repeats,  "this  book  contains  everything  defend- 
ant got  from  plaintiff,"  reiterating  the  manner  in  which  the 
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entries  were  made  by  merchants  who  filled  the  orders. 
Certainly  this  meets  the  objection,  for  the  fact  of  the  receiv- 
ing these  advances  by  the  defendant  and  that  they  are  all 
that  were  made  by  the  plaintiff,  of  which  the  entries  were 
menKyranda  to  preserve  their  accuracy,  is  sworn  to  and  proved 
independently;  such  evidence  is  clearly  proper,  and  the 
exception  to  the  ruling  untenable. 

The  error  assigned  in  the  motion  for  a  new  trial  *'  in  in- 
structions to  the  jury  "  is  in  terms  too  vague  to  be  entertained. 
The  assignment  should  specifically  point  out  wherein  the 
erroneous  charge  consists;  and  this  rule  of  practice  has  been 
often  asserted  and  its  observance  required.  Bost  v.  Bost,  87 
X.  C,  477. 

There  is  no  error  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


D.  S.  CAGLE  V.  W.  N.  PARKER. 

Easement — License — Issue — Jvdge^s  Charge. 

1.  An  easement  can  only  be  created  by  a  conveyance  under  seal,  or  by 

long  user,  from  which  such  conveyance  is  presumed. 

2.  Owners  of  land  grant  a  license  to  other  persons  "  to  build  a  mill  and 

back  water  on  us,  so  they  don't  back  on  our  bottoms;"  Held,  1. 
That  the  license  is  exceeded  when  the  dam  is  raised  to  such  height 
that  the  water  is  ponded  back  so  as  to  sob  the  '*  bottom  "  and  render 
its  drainage  impossible,  and  make  it  unfit  for  cultivation,  although 
it  is  not  actually  overflowed.  8.  That  it  is  erroneous  for  the  Court 
to  instruct  the  jury  **  that  damages  would  be  recoverable  only  when 
the  grant  contained  in  the  license  was  exceeded  by  ix>nding  water 
on  the  *  bottoms.'" 

3.  That  the  plaintiff  is  entitled  to  liave  an  issue  submitted  to  the  jury 
as  to  the  amount  of  annual  damages  caused  by  raising  the  dam 
above  its  original  height. 
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This  was  a  civil  action,  tried  before  BoyHii,  Judge,  at 
the  Fall  Term,  1880,  of  Stanly  Superior  Court. 

There  was  a  verdict  and  judgment  for  the  defendants,  from 
which  the  plaintiff  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

Mr,  J.  A.  LockhaHy  for  the  plaintiff. 

Messrs,  Batchelor  (t  Devereiix  and  M.  S.  RobbiiiSy  for  the 
defendants. 

Davis,  J.  This  was  a  civil  action  tried  before  Boykin^ 
Judge,  at  Fall  Term,  1886,  of  Stanly  Superior  Court. 

The  plaintiff  alleges  that  he  is  the  owner  of  valuable  land 
on  Rocky  river,  in  Stanly  county ;  that  the  defendants  owa 
a  mill  about  half  a  mile  below  this  land,  with  a  dam  across- 
the  river;  that  for  two  years  previous  to  the  bringing  of  thia 
action  the  said  dam  has  caused  the  water  to  pond  back  on  the 
plaintiff's  land,  rendering  it  sobby  and  unfit  for  cultivation,, 
and  rendering  valueless  two  springs  on  his  land  that  were 
valuable  to  it,  and  causing  other  damage  to  his  land. 

The  defendants  answer  and  say  that  as  to  the  allegation 
that  the  plaintiff  owns  the  land  mentioned  in  his  complaint^ 
they  have  not  sufficient  knowledge  or  information  to  form 
a  belief;  that  they  are  the  owners  of  a  mill  on  Rocky  river,, 
but  whether  it  is  a  half  a  mile  below  plaintiff's  land  they  do 
not  know,  nor  do  they  know  that  the  plaintiff  has  any  land 
on  Rocky  river.  The  other  allegations  of  the  complaint  they 
deny.  This  action  was  commenced  at  Spring  Term,  1880^ 
and  at  Spring  Term,  1885,  by  leave  of  the  Court,  the  de- 
fendants amended  their  answer,  setting  forth  therein  the 
following  license,  to-wit : 

"  October  6th  day.  1860.  Know  all  men  by  these  presents^ 
that  we,  the  undersigned,  Temperance  Austin  and  C.  S. 
Austin,  do  give  to  Sidney  Parker  and  W.  N.  Parker  full 
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privilege  to  build  a  mill  and  back  water  on  us,  so  that  they 
don't  back  on  our  bottoms,  for  we  are  the  owners  of  the 
land  above :  if  they  put  the  dam  down  near  the  mouth  of 
the  race,  where  they  say  they  will  put  it,  for  we  claim  no 
damages  on  them. 

[Signed,]  TEMPERANCE  AUSTIN. 

[Signed,]  C.  S.  AUSTIN. 

Signed,  sealed  in  the  presence  of 
W.  N.  Parker." 

"The  plaintiff  contended  that  the  instrument  pleaded  as 
a  license,  does  not,  in  law,  convey  an  easement,  and  that  as 
a  contract  there  is  no  consideration  to  support  it ;  that  the 
same  is  not  binding  on  the  plaintiff,  and  does  not  operate 
against  him,  and  he  also  denied  the  execution  of  the  writing 
by  Temperance  and  C.  S.  Austin.  These  contentions  were 
overruled  and  the  plaintiff  excepted."  It  is  conceded  that 
the  plaintiff  derived  title  through  the  Austins,  by  deeds 
dated  respectively  January  18th,  1874  and  Febuary  2d, 
1875,  and  took  possession  about  the  date  of  the  execution  of 
the  deeds. 

It  was  conceded  that  there  was  a  dam  in  existence  at  the 
mill  for  some  years  prior  to  the  plaintiff's  purchase,  and  of 
which  he  had  knowledge,  "and  there  was  evidence  tending 
to  show  that  after  he  became  the  owner  of  the  land,  the  de- 
fendants repaired  the  dam  and  erected  it  to  a  greater  height 
than  it  formerly  was." 

The  plaintiff  insisted  that  he  was  entitled  to  recover  dam- 
ages by  reason  of  this  increased  height  of  the  dam,  and  asked 
the  Court  to  submit  the  following  issue: 

What  is  the  amount  of  annual  damages  sustained  by 
plaintiff  by  reason  of  the  erection  and  raising  of  the  new 
dam  higher  than  the  one  erected  and  in  existence  at  the 
time  of  the  plaintiff's  entering  into  possession  of  the  land 
claimed  by  him  ?" 
18* 
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The  Court  declined  to  submit  this  issue,  and  stated  that  it 
was  covered  by  the  second  issue  submitted.  The  following 
issues  were  submitted  by  the  Court: 

1.  Did  Temperance  and  C.  S.  Austin  both  execute  the 
license  dated  October  6th,  1860? 

2.  If  so,  have  the  defendants  exceeded  their  license  by 
ponding  water  on  the  bottom  lands  of  plaintiflF? 

3.  What  is  the  amount  of  annual  damage  to  the  plaintiff 
bv  reason  of  the  erection  of  defendants*  dam  ? 

The  plaintiff  excepted  to  the  1st  and  2d  issues. 

The  record  does  not  set  out  the  evidence  in  regard  to  the 
execution  of  the  instalment  relied  on  as  a  license,  and  we 
must  assume  that  its  execution  was  duly  proved.  It  is  clear 
that  it  does  not  convey  an  easement,  for  an  easement  can 
only  be  created  by  a  conveyance  under  seal,  or  by  long  user, 
from  which  such  a  conveyance  is  presumed  to  have  been 
made.  Whether  the  instrument  executed  by  Temperance 
and  C.  S.  Austin  operated  as  an  irrevocable  license,  and,  if 
so,  whether  the  rights  of  the  defendants  under  it  are  limited 
to  the  extent  of  its  use  by  them  under  the  dam  as  originally 
erected  and  kept  up  prior  to  the  act  complained  of  by  the 
plaintiff  in  raising  it  higher,  are  questions  which  we  need 
not  consider,  as  the  plaintiff  is  entitled  to  a  new  trial  on 
account  of  the  refusal  of  his  Honor  to  submit  the  issue  re- 
quested, and  for  improper  instructions  to  the  jury  on  the 
second  issue,  as  submitted.  *'  The  Court  instructed  the  jury 
that  under  the  license,  the  defendants  were  authorized  to 
erect  the  dam  to  any  height,  provided  it  did  not,  when  so 
erected,  in  any  manner  overflow  the  "  bottoms "  mentioned 
therein,  and  that  the  increased  height  to  which  the  dam  was 
built  by  the  defendants,  after  the  plaintiff  purchased  the 
land,  did  not,  of  itself,  entitle  the  plaintiff  to  a  verdict  assess- 
ing damages,  and  that  damages  would  be  recoverable,  only 
when  the  grant  contained  in  the  license  was  exceeded  by 
ponding  water  on  the  "  bottoms,"  upon  the  aspect  of  the 
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case  presented  to  the  Court,  and  whether  such  '^bottoms"  had 
been  overflowed,  was  a  question  for  the  jury." 

Even  conceding,  (and  upon  that  point  we  express  no 
opinion),  that  the  instrument  relied  on  is  an  irrevocable 
license,  it  does  not  permit  the  defendants  "  to  back  water  on 
the  bottoms  "  of  the  plaintiff.  The  complaint  is,  that  by  the 
increased  height  of  the  dam,  made  seventeen  years  after  the 
alleged  license,  the  water  is  ponded  "  back  on  the  plaintiff's 
land,  rendering  it  sobby  and  unfit  for  cultivation  "  and  de- 
stroying valuable  springs.  A  fair  and  reasonable  construction 
of  the  instrument,  if  capable  of  a  sensible  construction,  would 
not  permit  the  dam  to  be  erected  to  such  a  height  as  to  de- 
stroy by  sobbing,  the  bottoms  of  the  plaintiff.  The  language 
is, "  privilege  to  build  a  mill  and  back  water  on  us  so  they 
don't  back  on  our  bottoms."  Is  it  not  clear  that  it  was  the 
purpose  of  the  parties  to  limit  the  privilege,  so  that  the  bot- 
toms should  not  be  damaged  or  destroyed  in  value  ?  It  ap- 
pears that  the  privilege  was  so  used,  from  the  time  the  dam 
was  originally  erected  down  to  a  short  period  before  the 
bringing  of  this  action  in  1880,  as  not  to  cause  any  com- 
plaint of  injury  to  the  bottoms.  If,  by  the  increased  height 
of  the  dam,  injury  resulted  to  the  plaintiff's  land,  by  sob- 
bing and  destroying  its  value,  though  not  actually  over- 
flowed, he  was  entitled  to  damages.  It  was  not  necessary 
that  the  land  should  be  actually  overflowed  and  covered  by 
the  water.  If  so  ponded  back  as  to  sob  the  soil  and  render 
its  drainage  impossible,  the  plaintiff  has  a  right  to  damages 
for  the  injury  sustained,  and  he  was  entitled  to  the  issue 
which  was  refused,  without  deddiiig  that  the  instrument  set 
out  in  the  answer  was  in  any  way  binding  upon  the  plaintiff. 
We  are  of  opinion  that  the  Court  erred  in  refusing  to  submit 
the  issue  requested  by  the  plaintiff,  and  also  in  the  instruc- 
tions given  to  the  jury  as  to  the  extent  of  the  defendants' 
rights  under  the  alleged  license. 

The  plaintiff  is  entitled  to  a  new  trial.  Let  this  be  certified. 

Error.  Venire  de  novo. 
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E.  J.  LILLY  V.  JOHN  E.  WEST,  Ex'r. 

Statute  of  Limitation — Lien  of  Judgment. 

1.  The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally  a 

bar  to  an  action,  on  such  judgment,  and  to  a  motion  to  revive  it, 
being  dormant,  so  that  execution  may  issue  on  it. 

2.  The  lien  of  a  judgment  expires  at  the  end  of  ten  years  from  the  time 

it  is  docketed.    The  only  provision  which  extends  this  time  is  that 
contained  in  C.  C.  P.,  ^254;  The  Code,  S435. 

(Murchison  v.  Williams^  71  N.  C,  135;  Mauney  v.  Holmes^  87  N.  C, 
428;  Sawyer  v.  Saioyer,  83  N.  C,  321;  McDonald  v.  Dixon ,  85  N. 
C,  248,  and  87  N.  C,  404;  Lytle  v.  Lytle,  94  N.  C,  688;  cited  and 
approved). 

This  was  a  civil  action,  tried  before  Clark,  JmigCj  at  Oc- 
tober Term,  1886,  of  Sampson  Superior  Court. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  from 
which  the  defendants  appealed.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  Court. 

Messrs.  Ernest  Haywood  and  H.  E.  Faisoiiy  for  the  plaintiflF. 
Mr.  J.  S.  Stewart,  for  the  defendant. 

Smith,  C.  J.  The  partnership  firm  of  H.  &  E.  Lilly,  in  an 
action  instituted  upon  a  promissory  note  executed  by  R.  C. 
Lee  &  Co.  and  W.  P.  Beaman  for  $1,452.99,  dated  March 
27, 1861,  and  due  at  two  months,  recovered  judgment  which 
was  docketed  on  November  1, 1789,  against  the  defendants 
R.  C.  Lee,  W.  P.  Beaman,  Noel  Jones  and  Blackman  Lee, 
the  members  constituting  R.  C.  Lee  &  Co.,  and  the  said  W. 
P.  Beaman,  personally.  Blackman  Lee  died  on  August  30th, 
1877,  and  the  defendants  in  this  action  became  by  appoint- 
ment under  his  will  his  executors,  and  qualified  as  such.  On 
October  31st,  1879,  the  plaintiffs  caused  notice  to  issue  to 
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William  Daughtry,  administrator  of  said  R.  C.Lee,  who  had 
meanwhile  died  intestate,  W.  P.  Beaman,  Noel  Jones  and 
the  said  John  E.  West  and  J.  Williams,  executors  of  Black- 
man  Lee,  to  show  cause  before  the  clerk  why  leave  to  issue 
execution  in  enforcement  of  their  judgment  should  not  be 
given.  The  motion  for  leave  was  heard  on  December  29, 
1871),  the  executors  making  no  resistance  thereto,  and  the 
clerk  allowed  execution  to  issue  within  three  vears  there- 
after,  against  all  except  the  said  Noel  Jones,  who  pleaded  his 
discharge  in  bankruptcy,  and  as  to  him  it  was  refused. 

On  May  12th,  1881,  the  present  suit  was  commenced  by 
the  plaintiff  (during  the  progress  of  which  the  name  of  Henry 
Lilly  as  a  co-plaintiff  was  stricken  out)  against  the  defend- 
ants, said  executors,  and  the  devisees  and  heirs  at  law  of  the 
testator  Blackman  Lee,  to  whom,  it  is  alleged,  real  estate  has 
come,  subject  to  the  lien  of  the  judgment,  and  to  enforce  the 
same  according  to  C.  C.  P.,  Title  XIV,  chap.  2,  §§318  to  324 
then  in  force  but  not  brought  forward  in  The  Code. 

A  series  of  answers  were  put  in,  in  all  of  which,  among 
other  defences,  specially  relied  on  by  some  of  the  defendants 
also,  they  rely  upon  a  lapse  of  ten  years  as  a  bar  to  the  ac- 
tion, and, except  one  answer,  the  extinction  of  the  judgment 
lien  by  expiration  of  time  during  w^hich  it  continues  in 
force.  It  does  not  appear  that  any  execution  did  issue  within 
the  three  years  next  after  the  order  of  the  clerk,  nor  indeed 
at  any  time  before  the  bringing  of  the  present  suit,  whose 
manifest  purpose  is  to  uphold  the  judgment  lien  by  the 
issue  of  process  to  sell  the  testator's  land  ;  and  so  the  judg- 
ment rendered  directs  the  issue  of  execution  ^^  against  the 
real  and  personal  estate  of  Blackrtian  Lee,  at  the  date  of  docket- 
ing the  said  jxidgmeiity  Was  the  judgment,  overriding  both 
defences  arising  out  of  the  lapse  of  time,  regular  and  right 
upon  the  facts  stated  ?  This  is  the  inquirj'  presented  in  the 
defendants'  appeal.  The  argument  in  support  of  the  ruling 
attempts  to  eliminate  from  the  count  of  time  the  three  vears 
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from  the  grant  of  letters  testamentary  or  of  administration 
before  which  an  action  could  not  be  begun  insisting  that 
this  suspending  interval  interrupted  the  running  of  the  stat- 
ute as  well  to  the  lien  as  to  the  remedy.  C.  C.  P.,  §319. 
The  only  provision,  which  occurs  to  us,  as  having  the  effect 
of  prolonging  the  lien,  is  found  in  section  254  of  C.  C.  P., 
which  declares  that^ "  the  time  during  which  the  party  re- 
covering or  owning  such  judgment  shall  be,  or  shall  have 
been,  restrained  from  proceeding  thereon  by  an  order  of  in- 
junction or  other  order,  or  by  the  operation  of  any  appeal, 
shall  not  constitute  any  part  of  the  ten  years  aforesaid  as 
against,  &c. ;  and  further,  that  w^hen  on  such  an  appeal,  un- 
dertaking is  given,  as  is  requisite  to  stay  execution,  and  an 
entry  on  the  docket  of  such  judgment  made,  the  lien  "  shall 
cease,  during  the  pendency  of  such  appeal,  to  be  a  lien  on  the 
real  property  of  the  judgment  debtor  as  against  purchasers 
and  mortgagees  in  good  faith."  §254.  None  of  these  cir- 
cumstances interpose  in  the  present  case,  and  we  by  no 
means  concur  in  the  suggestion  that  the  vitality  of  the  lien 
is  extended  by  the  limitations  in  the  section  authorizing  this 
proceeding.  The  creditor  is  not  deprived  of  his  remedy  and 
compelled  to  wait.  He  has  direct  access  to  the  personal  rep- 
resentative and  the  estate  in  his  hands,  and  if,  by  reason  of 
the  insufficiency  of  the  personal  assets,  resort  must  be  had 
to  the  land,  the  lien  will  be  recognized  and  the  creditor  ^vill 
be  first  entitled  to  have  his  judgment  satisfied  out  of  the 
proceeds  of  the  land  to  which  the  lien  adheres.  Murchison 
V.  Williaiiis,  81  N.  C,  185 ;  Maivney  v.  Holmes,  87  N.  C,  428  ; 
Sawyer  v.  Sawyer ,  83  N.  C,  321. 

The  repeal  of  the  act  giving  a  direct  remedy  against  a  de- 
ceased debtor's  land  transmitted  with  the  encumbrance,  in- 
dicates an  intention  to  leave  the  administration  entirely  in 
the  hand  of  the  representative,  and  the  repealed  provisions 
merely  added  to  the  creditor's  remedies  in  case  of  delay,  and 
even  then  the  representative  is  before  the  Court,  so  that  if 
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he  has  applicable  and  unappropriated  assets,  he  may  be 
compelled  to  pay  the  debt  and  jyro  tanto  exonerate  the  de- 
scended and  devised  lands. 

The  ten  years  from  the  docketing  of  the  judgment  expired, 
even  if  the  reckoning  excludes  the  interval  from  that  period 
to  the  first  day  of  January,  1870,  which  result  we  do  not 
mean  to  admit  is  produced  by  the  suspension  of  the  running 
of  the  statute  of  limitations,  before  the  summons  issued  in 
the  present  case,  and  this  is  lost  by  the  efflux  of  time. 

But  not  less  fatal  is  the  objection  founded  on  the  limita- 
tion put  upon  the  remedy.  The  bar  is  as  effectual  when  it 
can  be  interposed  by  plea  or  answer  to  a  motion  to  revive  a 
dormant  judgment  that  execution  may  issue,  as  to  an  inde- 
pendent action  upon  the  judgment  itself  McDonald  v.  DixoUy 
85  X.  C,  248,  reheard  and  reported  in  87  N.  C,  404.  Nor  is 
it  suggested  that  its  running  is  arrested  upon  any  of  the 
grounds  mentioned  in  C.  C.  P.,  ch.  3,  §§41  to  54  inclusive. 

There  was  error  therefore  in  adjudging  that  process  issue 
to  enforce  the  expired  lien,  or  that  execution  should  issue  at 
all. 

It  is  true  the  validity  of  the  judgment  is  preserved  by 
frequent  issues  of  executions,  and  may  be  sued  out  and  acted 
on  without  regard  to  the  lien,  so  as  to  subject  such  property 
of  the  judgment  debtor  as  was  liable  to  seizure  and  sale,  but 
even  this  is  lost  as  to  the  land  after  the  death  of  the  debtor. 
Sawyer  v.  Sawyer,  83  N.  C,  321 ;  Lytle  v.  Lytle,  94  N.  C,  083. 

The  judgment  must  be  reversed,  and  a  new  trial  awarded, 
to  which  end  this  will  be  certified. 

Error.  Venire  de  novo. 
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ELIZA  A.  YOUNG  v.  LEVI  HERMAN,  AdinY. 

Parent  ami  Child — Implied  Promise — Presumption. 

1.  Wlien  a  child,  after  arrival  at  full  age.  continues  to  reside  with  and 

serve  the  parent,  the  presumption  is  that  such  services  were 
gratuitous. 

2.  But  this  presumption  may  be  rebutted   by  proof  of  facts  and  circum- 

stances which  show  that  such  was  not  the  intention  of  the  parties, 
and  raise  a  promise  by  the  parent  to  pay  as  much  as  the  labor  of  the 
child  is  reasonably  worth. 

( WiUiamJiY.  Barnes,  3  Dev. ,  348;  Hudson  v.  Lutz,  5  Jones.  217;  cited  and 
approved.     Hanger  v.  Sahiy  74  N.  C,  552;  cited). 

This  was  a  civil  action,  tried  before  Clark,  Judge,  at  the 
August  Term,  188G,  of  Catawba  Superior  Court. 

The  plaintiff*  is  the  daughter  of  the  intestate  of  the  de- 
fendant, and  brought  this  action  to  recover  compensation 
for  services  which  she  alleges  she  rendered  her  father  in  his 
life-time  while  she  continued  to  live  with  him  next  after  she 
became  twenty-one  years  of  age,  as  his  daughter.  She  does 
not  allege  an  express  promise  on  the  part  of  her  father  to 
pay  her  compensation,  nor  facts  tending  to  prove  such  an 
implied  promise,  other  than  that  she  was  of  age  at  the  time 
.she  did  the  service  alleged  and  that  the  same  was  very 
burdensome  and  much  of  it  disagreeable. 

The  following  is  so  much  of  the  case  settled  on  appeal  as 
it  is  material  to  set  forth  here: 

"  It  was  in  evidence  by  the  plaintiff  herself,  that  she  was 
the  daughter  of  defendant's  intestate;  that  she  has  never 
been  married ;  that  she  is  now  about  forty  years  of  age,  and 
that  she  lived  continuouslv  from  her  birth  with  her  father 
to  the  date  of  his  death,  in  the  latter  part  of  the  year  1885 ; 
that  her  mother  died  about  four  years  ago;  that  her  father's 
mind  has  been  unsound  since   some  time  soon  after  her 
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mother's  death  ;  that  he  never  made  any  agreement  or  con- 
tract to  pay  her  anything;  that  she  continued  to  live  as  a 
member  of  the  family,  eating  at  the  common  table,  and  that 
at  the  time  of  her  mother's  death  her  father  owned  a  small 

tract  of  land  worth  about  $ ,  some  cattle,  household 

and  kitchen  furniture  and  about  §850  in  money;  that  in  the 
latter  part  of  his  life  her  father  became  feeble  in  body  and 
mind  and  required  a  good  deal  of  attention,  and  had  to  be 
waited  upon  as  a  child ;  that  he  had  to  be  undressed  and 
washed  bv  her,  sometimes  as  often  as  three  or  four  times  a 
day,  and  that  she  had  a  great  deal  of  filthy  and  unpleasant 
work  to  do  for  him,  as  he  was  imbecil ;  that  she  did  all  the 
cooking  and  caring  for  and  waiting  on  the  old  man,  whose 
condition  was  helpless ;  that  her  father  was  born  in  1805 ;  that 
all  the  property  above  mentioned  was  consumed  except  the 
land  and  about  $50  worth  of  personalty ;  that  she  considered 
her  services  worth  $10  per  month.  There  was  also  other 
testimonj^  as  to  the  condition  of  the  intestate's  mind  and 
body,  and  as  to  the  character  of  plaintiff's  services,  some 
tending  to  show  that  he  was  able  to  labor  and  did  some 
labor  up  to  a  short  time  before  his  death,  and  some  tending 
to  show  on  the  contrary  his  total  imbecility ;  that  nothing 
had  occurred  in  the  family  to  interrupt  the  relation  between 
the  father  and  daughter  as  they  had  existed  during  her  in- 
fanev ;  and  that  one  of  his  other  children  assisted  her  on  one 
occasion  when  the  father  was  sick,  though  she  alone  remained 
at  home." 

There  was  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendant  appealed  to  this  Court. 

No  counsel  for  the  plaintiff. 

Mr.  M.  L.  McCorklCj  for  the  defendant. 

Merrimon,  J.,  (aft^r  stating  the  facts).    Generally,  when 
one  person  has  done  labor  or  rendered  valuable  services  for 
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another  at  the  latter's  request,  either  express  or  implied,  the 
law  implies  a  promise  on  his  part  to  pay  the  former  reason- 
able compensation  therefor.  Ordinarily,  in  the  course  of  the 
business  relations  of  men,  they  serve  each  other  for  a  valu- 
able consideration,  and  hence,  in  the  absence  of  an  express 
promise  to  pay  in  such  case,  the  person  doing  the  services 
on  the  part  of  him  receiving  the  benefit,  there  arises  a  pre- 
sumption of  such  a  promise. 

But  such  a  promise  is  not  implied  in  all  cases  where  one 
person  does  service  for  another,  although  the  latter  takes, 
and  intends  to  take  and  have,  benefit  from  it. 

This  presumption  of  fact  may  in  some  cases  be  rebutted, 
and  when  rebutted  no  such  promise  is  implied,  and  no  legal 
obligation  to  pay  arises.  Thus  if  the  services  w^ere  rendered 
as  a  pure  gratuitj'^  or  simply  in  discharge  of  a  moral  obliga- 
tion, no  such  promise  would  be  implied  and  no  such  pre- 
sumption would  arise.  And  so  also,  the  relatione  of  the  parties 
may  be  such  as  to  rebut  such  a  presumption,  as  in  case  of 
parent  and  child.  The  law  of  nature  imposes  on  the  parent 
the  duty  to  love,  cherish,  protect,  help  and  encourage  his 
offspring;  to  afford  his  children  the  benefits  of  family  and 
domestic  ties  and  proper  training.  To  this  end,  he  labors 
for  his  children. 

He  is  not  prompted  by  motives  of  gain  from  them,  nor 
does  he  expect  or  desire  such  compensation — ^the  reward  he 
wishes  and  hopes  for  is  priceless  and  noble — it  is,  that  his  » 
children  shall  fill  the  just  measure  of  their  being,  and  thus 
afford  him  gladness  and  satisfaction. 

And  the  same  law  imposes  on  children  filial  duty,  that  of 
love,  gratitude,  obedience  and  reverence;  and  they  are  bound 
by  the  ties  of  nature,  to  aid,  by  such  labor  and  services  as 
they  can  do,  or  otherwise,  when  need  be,  in  the  support  of 
their  parents,  their  home  and  family.  Indeed,  the  father  is 
entitled  to  the  services  of  his  child  until  he  or  she  shall 
arrive  at  the  age  of  twenty-one  years.     At  that  age  the  child 
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becomes  emancipated,  that  is,  at  liberty  to  leave  the  father's 
home,  be  free  from  parental  control,  and  to  seek  his  own 
fortune  where  and  as  he  will,  but  such  ties  and  x)bligation8 
are  not  then  completely  broken. 

The  child  never  ceases  to  owe  his  parents  honor  and  rev- 
erence, and  also,  help,  support  and  protection,  when  he  or 
she  needs  these  things,  whether  such  wants  be  occasioned  by 
misfortune  or  the  infirmities  of  age.  Such  duties  and  obli- 
gations are  founded  in  nature,  and  it  is  not  to  be  presumed 
that  they  are  abandoned.  Hence,  if  the  child,  though  of 
the  age  mentioned,  shall  continue  to  live  with  the  father  as 
a  member  and  part  of  his  family,  and  shall  labor  for,  or 
render  services  to  the  father,  without  any  agreement  or  un- 
derstanding as  to  pecuniary  compensation  therefor,  the  law 
does  not  raise  the  presumption  of  a  promise  to  pay  for  the 
same,  and  the  child  cannot  maintain  an  action  against  the 
father  in  that  respect. 

In  such  case,  the  presumption  is,  that  the  parties  do  not 
contemplate  or  expect  the  payment  of  wages  on  the  part  of 
the  parent,  or  payment  for  board,  lodging,  apparel  and  the 
like  on  the  part  of  the  son  or  daughter. 

This  is  the  orderly  course  of  the  natural  relation  of  parent 
and  child ;  the  law  favors  and  takes  notice  of  it,  and  does 
not  hasten  to  conclude  that  they  intend  to  treat  each  other 
as  debtor  and  creditor;  it  presumes  the  contrary.  But  such 
presumption  is  not  conclusive ;  it  may  be  rebutted  and  the 
reverse  of  it  established  by  proof  of  an  express  or  implied 
agreement  to  the  contrary.  Such  implied  agreement  may 
appear  from  facts  and  circumstances  which  show  that  both 
parties  at  the  time  the  labor  wjis  done,  or  the  services  were 
rendered,  contemplated  and  intended  that  pecuniary  recom- 
pense should  be  made  for  the  same.  The  mere  fact  that  the 
child  on  attaining  his  majority,  continued  to  labor  for  the 
parent  as  a  member  of  the  family  for  a  long  while,  or  that 
he  did  burdensome  and  disagreeable  labor,  is  not  sufficient 
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evidence  of  itself  to  prove  an  implied  promise  to  pay  wages 
for  it,  although  the  extraordinary  character  of  the  labor 
might  be  pertinent  evidence  in  aid  of  other  competent  evi- 
.dence  to  raise  such  implication.  Such  implied  promise  may 
be  proven  by  pertinent  declarations  of  the  parties  in  the 
presence  of  each  other,  and  facts  and  circumstances  incon- 
sistent with  a  purpose  on  the  part  of  the  parent  and  child 
that  the  latter  should  labor  simply  as  a  member  of  the 
father's  family  without  wages  for  his  labor,  such  as  that  the 
father  had  paid  the  child  wages — had  repeatedlj'  done  so — 
that  the  father  declared  his  obligations  and  purpose  to  pay 
wages,  had  promised  to  do  so;  that  the  child  had  said  in  the 
presence  of  the  father,  that  he  was  working  for  wages  and 
the  father  did  not  dissent;  that  the  child  had  taken  a  part 
of  the  crop,  sold  the  same  on  his  own  account  with  the 
father's  knowledge  and  consent ;  'that  the  child  had  paid  for 
his  own  clothing,  and  the  like  evidence.  Of  course  such 
evidence  would  be  subject  to  proper  explanation,  and  the 
opposing  party  might  produce  countervailing  evidence. 

This  seems  to  us  to  be  a  correct  and  reasonable  statement 
of  the  rule  of  law  applicable  in  this  and  like  cases,  al- 
though it  must  be  conceded  that  there  is  some  diversity  of 
decision  on  the  subject. 

The  great  weight  of  authority  in  this  and  other  States  is 
in  favor  of  the  rule  as  we  have  stated  it  above.  Its  correct- 
ness is  plainly  and  approvingly  recognized  by  Chief  Justice 
RuFFiN,  in  V/illiams  v.  Barnes,  3  Dev.,  34<S ;  and  afterwards, 
by  Chief  Justice  Pearson,  in  Hudson  v.  Lutz,  5  Jones,  217. 
The  case  of  Hamei'  v.  Sain,  74  N.  C,  t552,  however,  seems  to 
be  in  conflict  with  what  is  said  in  the  cases  cited  above,  al- 
though the  learned  Chief  Justice  w^ho  delivered  the  opinion 
of  the  Court  in  that  case,  delivered  that  in  Hudson  v.  Lutz, 
^upra.  See  Schouler  on  Dom.  Rel.,  269,  and  the  numerous 
cases  there  cited. 
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The  Court  below  simply  told  the  jury  "  that  when  one 
person  renders  services  to  another,  the  law  implies  a  promise 
to  pay  for  the  same  what  thej''  are  reasonably  worth,  and 
that  the  jury  in  passing  upon  the  first  issue,  have  the  right 
to  consider  that  the  plaintiff  was  the  daughter  of  the  house,, 
the  manner  in  which  she  was  boarded,  provided  for  and 
treated,  and  if  they  believe  that  such  board,  treatment  and 
provision   w^as   what  her  services  were  reasonably  worth, 
they  should  allow  her  nothing ;  but  if  from  the  old  man's- 
mental  and  physical  condition,  they  find  that  she  rendered 
unusual  and  unpleasant  services,  and  that  these  services- 
were  not  compensated  for  by  her  board,  treatment,  &c.,  they 
could  allow  whatever  such  services  were,  according  to  the 
evidence,  reasonably  worth,  during  the  three  years  before 
suit  brought,  over  and  above  what  received." 

The  Court  thus  in  effect  ignored  the  relation  of  parent  and 
child,  and  passed  by  the  rule  of  law  applicable,  omitting  any 
allusion  to  the  important  and  pertinent  question  whether  or 
not  there  was  an  agreement,  express  or  implied,  between  the 
plaintiff  and  her  father  in  his  life-time,  that  she  should  have 
pecuniary  compensation  for  the  labor  she  did.  In  this  there- 
is  error.  The  jury  should  have  been  instructed  substan- 
tially as  indicated  in  this  opinion.  Indeed,  the  Court  might, 
if  the  whole  of  the  evidence  before  the  jury  was  sent  up  as 
part  of  the  case  on  appeal,  have  told  them  that  accepting 
the  evidence  as  true,  the  plaintiff  could  not  recover,  and 
they  ought  to  render  a  verdict  in  favor  of  the  defendant. 

There  must  therefore  be  a  new  trial.  To  that  end  let  this- 
opinion  be  certified  to  the  Superior  Court  according  to  law.. 
It  is  so  ordered. 

Error.  New  trial. 
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Z.  F.  LONG  V.  B.  F.  HALL  and  OSCAR  PEARSALL,  Copartners,  &c. 

Levy — Jiidge^s  Charge. 

1.  To  constitute  a  levy  a  seizure  is  necessary.  If  from  the  nature  of  the 
property,  an  actual  seizure  is  impossible,  some  act  as  nearly  equiva- 
lent to  a  seizure  as  practicable  must  be  substituted  for  it. 

H.  Where  there  is  conflict  between  the  testimony  of  the  witnesses,  it  is 
error  for  the  Court  to  single  out  one  witness  and  tell  the  jury  '*  if 
you  believe  him  '*  you  must  find  in  accordance  with  his  testimony. 

3.  Where  the  complaint  alleges  the  conversion  of  seed  cotton,  the  Court 
ought  to  charge  the  jury  that  the  plaintiff  must  show,  by  a  prepon- 
derance of  evidence,  the  conversion  of  such  cotton;  the  failure  to 
do  so,  when  requested,  is  error, 

iBrem  v.  Allison^  68  N.  C,  416;  Anderson  A  Young  v.  Steamboat  Co., 
64  N.  C,  899;  Jackson  v.  Commissioners  of  Greene,  76  N.  C.  282; 
Rives  V.  Porter,  7  Ired.,  74:  State  v.  Poor,  4  D.  &  B.,  884;  cited  and 
approved). 

This  was  a  civil  action,  tried  before  Boyki/Hy  Judge,  at 
February  Term,  1880  of  the  Superior  Court  of  Richmond 
countv,  to  recover  the  value  of  certain  cotton  mentioned  in 
the  complaint. 

The  complaint,  among  other  things,  alleges  in  substance, 
that  the  plaintiff  was  the  sheriff  of  Richmond  county,  and 
as  such,  had  in  his  hands  on  the  31st  day  of  August,  1881, 
four  executions,  amounting  in  the  aggregate  to  $693.51, 
issued  from  the  Superior  Court  of  Robeson  county  to  the 
sheriff  of  Richmond  county,  in  pursuance  of  judgments  in 
favor  of  Wisenfield  &  Co.,  against  one  J.  D.  Jowers,  obtained 
before  a  justice  of  the  peace  in  Robeson  county,  and  duly 
docketed  in  the  Superior  Courts  of  Robeson  and  Richmond 
counties. 

That  on  the  2d  day  of  September,  1881,  the  plaintiff  levied 
said  executions  on  "about  9,000  pounds  of  seed  cotton  in 
^in-house  and  crib,  the  property  of  the  said  J.  D.  Jowers,  the 
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defendant  in  the  execution,"  and  on  the  6th  of  September, 
he  levied  *on  all  the  naatured  crop  of  cotton  in  field  at  J. 
D.  Jowers',  in  Richmond  county,  adjoining  the  lands,"  &c  , 
and  "that  by  virtue  of  said  executions,  levies  and  his  office 
of  sheriflF  of  Richmond  county,  he  took  possession  of  said 
property,  and  became  the  legal  owner  thereof,"  &c.,  and  that 
afterwards  the  defendants  wrongfully  converted  to  their  own 
use,  about  7,500  pounds  of  said  seed  cotton,  and  about  2,500 
pounds  of  the  matured  crop  in  the  field. 

All  the  allegations  of  the  complaint  are  denied  by  the  de- 
fendants. 

The  plaintiff  offered  in  evidence  duly  certified  transcripts 
of  the  judgments,  executions  and  levies. 

John  Ijeach,  witness  for  the  plaintiff,  testified  as  follows : 
^  I  was  living  at  Shoe  Heel  in  1881 ;  was  merchandising,  the 
firm  being  McLean  &  Leach.  The  deputy  sheriff  (Morrison) 
went  to  Jowers'  place  and  levied  upon  cotton ;  we  shipped 
the  cotton  to  Hall  &  Pearsall  (defendants),  at  least  a  portion 
of  it — most  of  it  to  them ;  cotton  was  then  worth  9  cents  a 
pound,  lint — seed  cotton  worth  3  cents  a  pound.  To  the 
b^t  of  my  recollection,  we  shipped  it  all  to  them — 45  or  46 
bales.  It  was  in  the  seed  when  we  got  it,  and  we  ginned 
and  shipped  it  to  Hall  &  Pearsall.  This  includes  the  grow- 
ing matured  crop.  I  don't  say  they  received  all,  but  the 
bulk  of  the  9,000  pounds  in  the  gin-house.  We  took  the 
cotton  because  it  belonged  to  us.  We  made  advances  to 
Jowers,  and  took  three  liens  to  secure  us.  We  advanced 
*1,100  or  $1,200  worth  up  to  September  2d,  1881.  Jowers' 
farm  was  one  and  one  half  miles  from  Shoe  Heel  in  Rich- 
mond and  Robeson  counties.  Morrison  came  to  Shoe  Heel 
September  2d,  1881.  I  saw  him  before  he  went  to  the 
farm;  he  said  he  came  to  levy  upon  the  growing  crop,  but 
he  did  not  think  it  was  right,  and  he  didn't  think  he  had  a 
right  to  levy;  that  he  would  wait  until  he  saw  Mr.  Shaw, 
who  was  then  in  New  York.    I  saw  Jowers  before  Morrison 
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went  out  to  the  farm,  aud  he  turned  over  the  crop  to  us  ; 
after  that,  we  had  control  of  the  crop.  I  don't  know"  that 
Morrison  went  over  the  crop.  Jowers  never  had  any  control 
over  the  crop  after  he  turned  it  over  to  us.  I  found  5  000 
or  6,000  pounds  in  gin-house  and  crib  on  Jowers*  place,  and 
carried  it  off  three  or  four  days  afterwards  from  the  gin- 
house.  Morrison  came  to  Shoe  Heel  two  or  three  daj's 
afterwards.  We  found  no  one  in  charge  of  the  cotton  when 
we  took  it.  I  can't  say  as  to  shipping  the  identical  cotton 
in  gin-house  to  Hall  &  Pearsall.  The  little  crib  looked  as 
if  it  had  been  nailed  and  broken  open.  I  can't  say  as  to  the 
gin-house.  After  we  got  the  cotton,  we  ginned  and  shipped 
it  to  Hall  &  Pearsall  in  a  few  days,  according  to  my  best 
impression." 

D.  M.  Morrison,  witness  for  plaintiff,  testified:  "In  1881 
I  was  deputy  sheriff  of  Richmond  county,  and  Z.  F.  Long^ 
was  the  sheriff;  had  the  executions  in  my  hands  against 
Jowers — four  of  them ;  went  to  Jowers'  place  and  levied  on 
the  seed  cotton  in  the  gin-house,  and  some  I  put  in  the  crib  ; 
nailed  one  door  of  gin  and  locked  the  other,  and  fixed  floor 
the  best  I  could,  and  locked  the  crib.  There  were  about 
9,000  pounds  seed  cotton — didn't  weigh  it — about  100  lbs.  in 
the  crib;  found  cotton  in  gin-house  on  Jowers'  place;  levied 
on  it  in  gin-house  on  September  2d,  1881,  and  levied  on 
growing  crop  on  the  4th  or  oth  after;  had  no  conversation 
with  Leach  before  the  levy ;  had  a  talk  with  him  the  second 
time  I  went  to  levy;  didn't  tell  him  that  I  would  not  levy 
upon  the  growing  crop,  except  some  corn,  which  was  some- 
time thereafter;  had  no  conversation  with  him  as  to  the 
9,000  pounds  in  gin.  On  the  4th  or  6th  I  levied  on  the 
growing  crop.  I  had  executions  with  me;  found  negroes 
in  the  field  picking  cotton,  and  drove  them  out,  telling  them 
I  had  executions  and  w^ould  levy,  and  they  left.  When  I 
levied  on  the  2d,  I  left  the  cotton  in  the  gin-house — went 
to  sell  on  the  22d  of  September.     My  possession  was  as  I 
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told  you.  I  went  through  the  field  two  or  three  different 
ways,  told  the  hands  I  had  executions  in  favor  of  Wisen- 
field  &  Co.,  against  Jowers,  and  think  I  read  them,  and  told 
them  to  leave,  and  they  did  so ;  they  were  colored  people. 
Patterson,  a  white  man,  came  out ;  they  came  outside  of  the 
field  into  a  little  enclosure  ;  don't  recollect  that  I  examined 
cotton  then ;  put  nobody  in  charge  of  cotton  in  the  gin,  or 
of  the  growing  crop,  after  the  levy.  I  went  back  to  Rock- 
ingham, 30  miles  from  Jowers*  farm,  after  the  levy.  On  day 
of  sale,  I  sold  growing  crop,  and  McNeill  &  McNeill,  as  at- 
torneys for  W'isenfield  &  Co.,  bought  it  and  I  delivered  it  to 
them.  The  cotton  in  the  gin  was  not  sold ;  only  sold  what 
was  bought  that  day." 

Louis  Johnson  testified,  that  McLean  &  Leach  hired  him 
to  haul  cotton,  and  that  he  got  some  out  of  the  gin-house 
and  some  out  of  the  crib  from  Jowers'  place.  *  *  *  Jowers 
opened  the  crib,  but  witness  did  not  know  how. 

This  was  the  case  for  the  plaintiff.  The  defendant  then 
offered  in  evidence  three  agricultural  liens,  executed  by 
Jowers  to  McLean  &  Leach,  copies  of  which  are  filed  with 
the  record,  one  for  $700,  dated  April  1st,  1881,  recorded  in 
Richmond  the  29th  of  April  1881,  one  for  8700,  dated 
August  11th,  1881,  and  recorded  in  Richmond  September 
3d,  1881,  and  one  for  $300,  dated  April  1st,  1881,  and  re- 
corded April  28th,  1881,  in  Robeson  county. 

John  Leach  testified  for  the  defendants,  that  he  was  a 
member  of  the  firm  of  McLean  &  Leach,  and  that  Jowers' 
farm  was  in  Richmond  and  Robeson  counties.  *  *  *  The 
gin-house,  crib  and  cotton  growing  in  the  field  were  on  the 
part  in  Richmond.  McLean  &  Leach  had  advanced  under 
the  liens  $1,699.12  to  October  1st,  1881  ;  had  advanced 
$1,300  from  April  1st  to  September  2d.  *  *  *  Before  the 
levy  and  before  Morrison  went  to  the  farm,  Jowers  had 
delivered  the  crop  to  McLean  &  Leach  to  satisfy  their  liens, 
and  he  then  had  nothing  more  to  do  with  it.  McLean  & 
19* 
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Leach  gathered  the  crop.  The  cost  of  gathering  and  ship- 
ping were  about  $500.  Advancements,  costs  of  gathering, 
Ac,  were  about  $1,800  or  $2,000.  *  *  *  Jo wers  did  business 
in  1881  in  Shoe  Heel,  Robeson  county;  voted  there;  slept 
and  ate  there;  has  been  there  ever  since  in  the  same  way; 
is  now  deputy  sheriff  of  Robeson  county.  *  *  *  The  crop 
was  turned  over  to  •McLean  &  Leach  on  the  2d  of  September, 
and  thev  sent  a  man  tliere  the  next  dav  to  take  charge.  At 
that  time  thev  had  struck  no  balance  to  ascertain  the 
amount  due.  No  change  was  made  in  the  manner  of  keep- 
ing accounts  with  Jowers.  McLean  &  Leach  were  having 
the  cotton  picked  in  the  field  from  2d  to  22d  of  September, 
the  dav  of  sale.  *  *  *  Jowers  had  but  one  house,  and  it  was 
in  Richmond  county ;  he  had  charge  of  the  place  and  called 
it  his  home.  He  had  no  place  in  Shoe  Heel  of  his  ow^n. 
He  lost  his  home  place  a  short  time  after  this.  Three  issues 
were  submitted  to  the  jury : 

1.  Is  the  plaintiff  the  owner  of  the  property  described  in 
the  complaint? 

2.  Did  the  defendants  unlawfully  and  wrongfully  convert 
ix)  their  own  use  7,500  pounds  of  seed  cotton,  and  2,500 
pounds  of  cotton  growing  and  matured,  levied  on  by  plain- 
tiff, or  any  part  thereof? 

3.  If  so,  what  damages  did  the  plaintiff  sustain  ? 
Defendants  asked  his  Honor  to  charge : 

1.  If  the  jury  believe  that  prior  to  1881,  J.  D.  Jowers  had 
been  a  resident  of  Richmond  county,  the  mere  fact  of  his 
mating  and  sleeping  at  Shoe  Heel  would  not  of  themselves 
divest  him  of  his  residence  in  Richmond. 

2.  If  they  believe  that  McLean  &  Leach  and  Jowers 
agreed  on  the  property  to  be  sold,  the  presumption  is  that 
the  right  of  property  passed  at  once,  unless  there  be  some- 
thing to  indicate  the  contrary  intention ;  and  this  is  so,  al- 
though nothing  is  said  about  payment  or  delivery,  and  the 
property  passed  immediately  to  McLean  &  Leach. 
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3.  That  plaintiff  can  only  recover  such  an  interest  as  Jav\^- 
ers  owned  at  the  time  of  levy ;  and  if  prior  to  levy  Jowers  had 
bona  fide  transferred  for  value  to  McLean  &  Leach  the  crop 
described  in  the  pleadings,  the  plaintiff  cannot  recover. 

4.  If  the  jury  believe  that  plaintiff,  through  his  deputy 
Morrison,  made  a  levy  on  the  property,  and  afterwards 
abandoned  Ihe  levy,  he  cannot  recover  in  this  action ;  that 
it  was  his  duty  to  take  actual  possession  of  the  property  in 
the  gin-house  and  crib,  and  remove  it  to  a  place  of  safety, 
and  if  he  failed  to  do  so,  the  plaintiff  cannot  recover. 

5.  That  before  plaintiff  can  recover,  the  jury  must  be 
satisfied  from  the  evidence,  that  the  cotton  received  by  de- 
fendants, if  they  received  any,  was  the  identical  cotton  levied 
on  by  Morrison,  if  he  did  make  such  levy,  in  the  gin-house 
and  crib  on  the  2d  September,  1881,  and  the  same  as  to 
growing  crops  that  were  grown  on  Jowers'  farm  in  Richmond 
county,  and  gathered  between  the  Gth  and  22d  September 

issl" 

6.  That  as  plaintiff  alleges  the  conversion  of  seed  cotton, 
he  must  prove  that  defendants  received  and  converted  seed 
cotton;  if  he  fail  to  do  so,  he  cannot  recover.  Proof  that 
they  received  cotton  in  bale,  or  lint  cotton,  is  not  proof  that 
thev  received  and  converted  seed  cotton. 

His  Honor  gave  the  instructions,  1,  2  and  4,  with  modifi- 
cations, one  of  which  was:  "  That  if  the  jury  believe  that 
the  plaintiff  abandoned  the  levy  made  on  the  property  de- 
scribed in  the  complaint,  then  the  plaintiff  cannot  recover, 
but  that  it  was  not  the  duty  of  the  plaintiff  to  take  actual 
possession  of  the  property,  or  to  remove  it.  That  the  de- 
fendants contended  that  the  plaintiff  had  abandoned  the 
levy ;  but  if  the  jury  believe  the  facts  in  regard  to  the  levy 
as  testified  to  by  Morrison,  that  there  had  been  no  abandon- 
ment of  the  levy ;  that  if  Morrison  went  there  and  took  pos- 
session of  the  cotton  in  the  gin-house  and  crib,  and  locked 
up  the  same  and  nailed  the  doors,  and  left  it  so  and  came  to 
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Rockingham,  with  the  intention  of  returning  and  selling 
the  same,  and  did  so  return,  this  would  not  be  an  abandon- 
ment." 

The  other  prayers  for  instruction  were  not  given. 

The  verdict  was  in  favor  of  the  plaintiff,  and  defendants 
moved  for  a  new  trial  : 

1.  For  refusual  to  give  instructions  asked  for  by  defend- 
ants. 

2.  For  misdirection  in  the  charge  as  given,  and  remark 
to  juror  at  the  conclusion  of  the  charge. 

(This  remark  was  in  response  to  a  question  asked  by  a 
juror,  "Suppose  Jowers  was  not  a  resident  of  Richmond 
county  at  the  time  of  the  execution  of  the  liens,  but  that 
before  the  levy  he  had  turned  the  property  over  to  McLean 
A  Leach,  for  a  debt  due  to  them,  what  would  be  the  effect 
of  it?"  to  which  His  Honor  replied,  "that  he  had  already 
charged  them  that  they  could  not  consider  that  in  this  case^ 
as  the  evidence  did  not  present  this  view.") 

3.  For  expression  of  opinion,  in  that  he  informed  the  jury 
that  the  levy  had  not  been  abandoned  by  the  plaintiff. 

The  motion  for  a  new  trial  was  overruled,  and  judgment 
given  in  favor  of  plaintiff  on  the  verdict,  from  which  de- 
fendants appealed. 

Mr.  T.  A.  McNeil,  for  the  plaintiff. 

Mr,  W,  H.  Black  and  Mr.  W.  H.  Neal,  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  We  need  not  consider 
the  alleged  error,  in  the  response  of  his  Honor  to  the  in- 
quiry of  the  juror,  nor  the  questions  raised  by  his  refusal  to 
give  the  3d  and  6th  instructions  asked  for,  as  we  are  of  opin- 
ion that  the  defendants  are  entitled  to  a  new  trial  for  error 
in  the  charge  complained  of,  and  for  refusal  to  give  the  5th 
prayer  for  instruction  to  the  jury. 


V 
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His  Honor  seems  to  have  assumed  that  there  was  no  evi- 
dence upon  the  question  of  levy  and  abandonment,  except 
that  contained  in  the  testimony  of  the  witness  Morrison, 
whereas  the  witness  Leach  testifies  to  a  conversation  with 
Morrison,  in  regard  to  the  levy,  in  which  Morrison  said  he 
did  not  think  he  had  a  right  to  levy,  and  that  he  would  wait 
until  he  saw  Mr.  Shaw,  who  was  then  in  New  York.  Mor- 
rison denies,  that  he  had  any  conversation  with  Leach  before 
the  levy.  Leach  further  testifies,  that  before  Morrison  w^ent 
out  to  the  farm,  Jowers  had  turned  over  the  crop  ^'  to  us," 
meaning  McLean  &  Leach,  and  that  after  that,  they  had  the 
control  of  it.  Where  there  are  conflicting  statements,  as  a 
rule,  the  Judge  ought  not  to  single  out  a  witness  and  say  to 
the  jury,  *  if  you  believe  him,  you  must  find  in  accordance 
with  his  testimony."  "  There  may  be,"  says  Reade,  J.,  in 
Brem  v.  Allison,  68  N.  C,  416,  "  cases  where  it  would  be 
proper,  but  generally  it  is  safer  to  put  the  case  to  the  jury 
upon  all  the  evidence,  with  proper  explanations."  See  also, 
Anderson  &  Young  v.  Steamboat  Co.,  64  N.  C,  406;  Jackson 
V.  Commissioners  of  Greene,  76  N.  C,  282. 

If  the  witness  Leach  is  to  be  believed,  the  property  never 
was  seized  by  the  plaintiff.  In  Ewes  v.  Porter^  4  Ired.,  76, 
RuFFiN,  C.  J.,  says :  "  It  answers  the  purpose  of  giving  no- 
toriety to  the  levy,  for  the  officer  to  take  possession  of  the 
chattels  on  the  premises,  provided  he  remain  there  with 
them,  so  as  to  be  in  a  situation  to  exercise  that  dominion 
which  owmers  in  possession  usually  exercise."  Here  the 
testimony  of  Leach  would  leave  it  in  doubt  whether  the 
plaintiff  ever  had  or  exercised  any  dominion  over  the  prop- 
erty. 

A  seizure  is  necessary,  and  if  from  the  nature  of  the  prop- 
erty, (as  is  the  case  with  the  growing  crop,  but  not  of  the 
cotton  in  the  gin  and  crib,)  an  actual  seizure  be  impossible, 
some  act  as  nearly  equivalent  to  a  seizure  as  practicable, 
must  be  substituted  for  it.    State  v.  Poor,  4  D.  &  B.,  385. 
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The  defendants  were  entitled  to  the  instructions  asked  for 
in  the  5th  prayer.  The  complaint  alleges  the  conversion  by 
the  defendants  of  seed  cotton.  There  is  no  evidence  that 
they  ever  received  any  seed  cotton,  but  it  is  insisted  that  the 
baled  cotton  shipped  to  them  by  McLean  &  Leach  was  the 
same  cotton,  after  it  was  ginned,  which  they  (Mcljean  & 
Leach)  had  gotten  from  the  .lowers  place.  Whether  this  was 
a  fatal  variance  between  the  allegations  of  the  complaint  and 
the  proofs,  as  insisted  by  the  defendants,  or  not  there  was 
some  question  as  to  whether  the  cotton  received  by  the  de- 
fendants was  the  identical  cotton  claimed  to  have  been  levied 
on  by  Morrison,  and  the  defendants  were  entitled  to  have  it 
considered  by  the  jury.  The  witness  Leach  says  [emd  his 
was  the  only  testimony  that  in  any  way  connected  the  de- 
fendants with  the  cotton),  "  we  shipped  the  cotton  to  Hall 
&  Pearsall  (defendants),  at  least  a  portion  of  it — most  of  it  to 
them.  *  *  To  the  best  of  my  recollection  we  shipped  it  all 
to  them — 45  or  46  bales,"  and  afterwards  he  says :  "  I  can  not 
say  as  to  shipping  the  identical  cotton  in  the  gin-house  to 
Hall  &  Pearsall."  Forty-five  or  forty-six  bales  of  cotton  are 
many  times  greater,  in  quantity,  than  the  seed  cotton  claimed 
by  the  plaintiff  would  have  yielded,  and  the  only  witness 
upon  the  point  says  that  he  cannot  say  that  it  included  the 
identical  cotton.  It  was  the  duty  of  the  plaintiff  to  show, 
affirmatively,  by  a  preponderance  of  evidence,  that  it  was 
the  identical  cotton,  and  if  the  evidence  presented  any  ques- 
tion on  that  point,  it  was  for  the  jury  to  weigh  and  deter- 
mine it. 

The  defendants  are  entitled  to  a  new  trial.  Let  this  be 
certified. 

Error.  New  trial. 
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D.  D.  BURLEYSON  et  al.  v.  LLOYD  WHITLEY. 

Will — Conditional  Devises — Lapsed  Legacy, 

A  testatrix  gives  and  devises  her  whole  estate  for  the  support  of  her 
mother  during  her  life.  She  further  provides  that  **  if  L.  W.  will 
stay  on  my  land  and  rent  as  much  as  he  can  well  manage,  and  pay 
the  customary  rent  for  mother  E.  M.'s  support,  so  long  as  she  lives, 
then  at  her  death  I  give  and  devise  to  him,  the  said  L,  W.,  my  Bird 
place,"  &c.  •  *  *  She  further  disposes  of  all  that  may  be  left  at 
her  mother's  death.  Her  mother  died  before  the  testatrix  ;  Held, 
That  the  devise  was  for  the  benefit  of  the  mother,  and  intended  to 
be  a  remuneration  for  what  the  devisee  might  do  for  her,  and  the 
devise  falls  with  the  object  for  which  it  was  made. 

{Nunnery  v.  Carter j  5  Jones  Eq.,  370;  Lefler  v.  Rowland,  Phil.  Eq.,  148; 
Woods  V.  WoodSy  Busb.,  290,  Whiteheads.  Thompson,  73  N.  C, 
450;  McNeely  v.  McNeely,  82  N.  C,  183;  Willons  v.  Jordan,  83  N. 
C,  371;  cited  and  approved). 

This  was  a  civil  action,  tried  before  Boykin,  Judge,  at 
Fall  Term,  1886,  of  Stanly  Superior  Court. 

The  land  in  dispute  belonged  to  Rebecca  L.  Mann,  who 
died  leaving  a  will,  which  was  admitted  to  probate  on  March 
20,  1883.  The  dispositions  made  of  her  property  therein 
are  as  follows : 

"I  give  and  devise  to  my  beloved  mother,  Elizabeth  Mann, 
my  whole  estate,  both  personal  and  real,  or  for  it  to  be  put 
to  the  use  of  taking  ("  care  of"  evidently  omitted)  her.  She 
cannot  manage  it.  I  want  my  executor,  Travis  Redwine,  to 
take  my  whole  estate,  both  personal  and  real,  in  hand  and 
pay  himself  out  of  it,  and  pay  some  person  to  take  care  of 
mother,  Elizabeth  Mann,  and  see  that  she  is  taken  care  of 
right.  If  one  does  not  use  her  right,  try  another.  Rent  my 
land  if  you  can  for  her  support. 

"If  Lloyd  Whitley  will  stay  on  my  land  and  rent  as  much 
of  it  as  he  can  well  manage,  and  pay  the  customary  rent  for 


296  IN  THE  SUPREME  COURT. 


BURLEYSON  V.   WHITLEY. 


mother,  Elizabeth  Mann's,  support  so  long  as  she  lives,  then 
at  her  death,  I  give  and  devise  to  him,  the  said  Lloyd  Whit- 
ley, my  Bird  place,  fifty-seven  acres  of  land,  to  have  and  to 
hold  to  him,  the  said  Lloyd  Whitlej',  I  will  and  bequeath  to 
him  henceforth  and  forever ;  but  if  he  does  not  rent  and 
stay  on  my  land  so  long  as  she  lives,  if  any  other  person  that 
she  wants  will  rent  it,  then  the  same  way,  I  then  give  and 
devise  to  them  whosoever  it  may  be,  my  Bird  i)lace,  fifty- 
seven  acres  of  land,  to  have  and  to  hold  to  them  forever.  But 
if  no  one  will  not  rent  my  land,  sell  it  as  she  needs  it.  Sell 
the  Bird  place  first  and  see  that  mother  is  treated  right  and 
has  plenty,  so  long  as  she  lives.  After  paying  my  executor, 
and  mother  has  all  she  wants  as  long  as  she  lives,  then  if 
there  be  anything  yet  left,  it  is  then  to  be  divided  into  five 
parts.  I  then  give  and  devise  to  Louisa  Burleyson  two 
fifths  of  it  all,  to  have  and  to  hold  to  her,  the  said  L.  A.  Bur- 
leyson, I  will  and  bequeath  to  her  henceforth  and  forever. 
I  then  give  and  devise  to  Joseph  S.  Burleyson,  one  fifth,  to 
have  and  to  hold  to  him,  the  said  J.  S.  Burleyson,  I  will  and 
bequeath  to  him  henceforth  and  forever.  I  then  give  and 
devise  to  Elizabeth  A.  Burlevson  one  fifth,  to  have  and  to 
hold  to  her,  the  said  E.  A.  Burleyson,  I  will  and  bequeath 
to  her  henceforth  and  forever.  I  then  give  and  devise  to 
sister  Jane  Burleyson  one  fifth,  to  have  and  to  hold  to  her, 
the  said  Jane  Burleyson,  I  will  and  bequeath  to  her  so  long 
as  she  lives ;  then  it  is  to  be  equally  divided  between  L.  A. 
Burlevson,  J.  S.  Burlevson  and  E.  A.  Burlevson.  In  wit- 
ness,"  etc. 

The  agreed  facts,  out  of  which  in  the  construction  of  the 
will  the  controversv  arises,  are  these : 

The  plaintiff  E.  N.  J.  Burleyson,  designated  as  sister  Jane 
by  the  testatrix,  is  her  sole  heir  at  law  as  well  as  devisee,  and 
the  other  infant  plaintiffs,  also  devisees,  are  children  of 
Jane.  The  defendant,  at  the  death  of  the  testatrix,  was 
residing  on  the  Henry  land,  also  belonging  to  her  but  not 
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specifically  mentioned  in  the  will,  and  five  or  six  months 
afterwards  moved  to  and  has  since  occupied  the  Bird  tract, 
to  aw^it  the  judicial  construction  of  the  clauses  of  the  instru- 
ment relating  to  himself,  and  the  determination  of  the 
question  of  title  thereto.  Elizabeth  the  mother,  and  Rebecca 
the  testatrix,  died  on  the  same  day,  the  former  two  hours 
before  the  latter. 

If  upon  these  facts,  in  connection  with  the  proper  interpre- 
tation of  the  will,  the  Court  shall  be  of  opinion  that  the 
plaintiffs  are  entitled  to  recover  the  land  in  defendant's  pos- 
session, then  it  is  agreed  judgment  shall  be  entered  for  the 
plaintiffs,  otherwise  for  the  defendant. 

The  Court  rendered  judgment  for^the  plaintiffs  and  the 
defendant  appealed. 

Messrs.  M.  S.  Robbins  and  S,  J.  Pemberton,  for  the  plaintiffs. 
Mr.  J.  A.  Lockhari,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  case).  The  instrument  to  be 
interpreted  has  been  drawn  by  an  unskillful  hand,  but  it  dis- 
closes throughout  a  predominant  purpose  to  make  ample 
provision  for  the  comfort  and  convenience  of  the  mother  of 
the  testatrix  during  her  remaining  life,  and  this  even,  if 
necessary,  to  the  extent  of  consuming  the  entire  estate.  To 
assure  care  and  attention  to  her  wants,  and  the  continued 
residence  of  the  defendant  upon  another  tract  and  an  ap- 
propriation of  rents  for  so  much  as  he  may  be  able  to  culti- 
vate of  it  to  the  mother's  support,  she  devises  at  her  mother's 
death,  the  Bird  tract  to  the  defendant  in  fee  simple.  The 
defendant  did  remain  on  the  land  until  the  death  of  Eliza- 
beth, which  occurred  just  before  that  of  the  testatrix,  thus 
dispensing  with  the  conditional  requirements  of  the  devise, 
or  rather,  rendering  their  performance  impossible. 

Now  under  these  circumstances,  does  the  devise  to  the  de- 
fendant fail  altogether,  or  is  it  relieved  of  the  super-imposed 
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burdens  and  rendered  absolute?  This  is  the  question  to  be 
solved. 

The  inquiry  is  not  embarrassed  with  the  ruling  in  cases 
where  a  preceding  limited  estate  to  one,  lapses  by  the  donee's 
death  before  that  of  the  testator  and  lets  in  the  remainder  at 
once  as  a  present  estate,  as  is  held  in  BiUivgsley  v.  Harriss,  17 
Ala.,  214.  Here  the  beneficial  purposes  are  united  with  the  de- 
vise itself,  the  one  being  the  consideration  and  inducement 
for  the  other. 

In  Nunnery  v.  Carter,  5  Jones  Eq.,  370,  the  bequest  was  to 
a  son,  "provided  he  take  care  of  his  mother;  if  not,  to  be 
whose  that  does  take  care  of  her."  She  died  in  the  life-time 
of  the  testator,  her  husband.  It  was  decided  that "  the  legacy 
vested  and  was  relieved  of  the  burden  imposed  by  the  event, 
for  the  reason  that  the  condiiwn  was  not  the  sole  motive  of  the 
bequest."  Battle,  J.,  in  the  opinion,  quotes  with  approval 
from  2  Williams  Executors,  786,  in  which  the  latter  says, 
"  with  respect  to  conditions  precedent  which  are  impossible, 
a  different  rule  is  applicable  to  bequests  of  personal  property 
from  that  which  is  prevalent  respecting  devises  of  realty. 
By  the  common  law  of  England,  if  a  condition  precedent  is 
impossible,  as  to  drink  up  all  the  water  in  the  sea,  the  de- 
vise will  be  void,"  adding  that,  "when  a  condition  precedent 
to  the  vesting  of  a  legacy  is  impossible,  the  bequest  is  single, 
that  is  discharged  of  the  condition,"  &c.  The  Court  how- 
ever, annex  a  further  limitation,  that  the  legacy  will  be 
"  void  only  when  the  impossible  condition  is  the  sole  motive 
of  the  bequest." 

This  ruling  was  affirmed  soon  after  in  Lefler  v.  Rowland^ 
Phil.  Eq.,  143,  where  the  testator  left  the  greater  part  of  his 
estate  to  his  son,  coupled  with  the  qualification  that  he 
"should  live  with  me  my  life-time  and  in  case  he  will  do  so 
and  help  me  pay  all  my  just  debts  and  demands  against  me 
and  treat  me  and  his  mother  with  humanity  and  kind- 
ness," Ac. 
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The  son  died  before  the  father,  and  it  was  declared  that 
as  "it  appears  that  the  sole  motive  with  the  testator  for  leav- 
ing the  greater  part  of  his  estate  to  his  son  John,  to  the  ex- 
clusion of  all  his  other  children,  was  that  John  should  live 
with  him  and  hdp  him  pay  his  debts  as  well  as  treat  his 
parents  with  *  humanity  and  kindness,'  the  intervention  of 
the  act  of  God  rendering  the  performance  of  *the  condition 
upon  which  he  was  to  have  the  property,' "  impossible,  no 
interest  vested  which  could  be  transmitted  to  his  issue  under 
the  statute.    Rev.  Code,  ch.,  119,  sec.  28. 

Our  case  is  not  affected  by  the  rulings  in  Woods  v.  Woods^ 
Bush.,  290,  where  land  was  devised  with  a  charge  of  $300  ta 
be  paid  to  one  who  died  in  the  testator's  life-time,  and  in 
Whitehead  v.  Thompson,  79  N.  C,  450,  where  land  devised 
was  charged  with  similar  payment  to  be  made  to  others  w^ha 
died  before  the  testator,  since  in  these  cases  the  legacies^ 
though  charged,  are  distinct,  and  had  lapsed  so  as  to  divest 
the  estate  of  the  incumbrances.  We  refer  to  some  other  ad- 
judications having  an  indirect  bearing  upon  the  case  :  3/c- 
Nedy  v.  McNedy,  82  N.  C,  183;  Willoris  v.  Jordan,  83  N. 
C,  371. 

These  cases,  with  our  own  reasoning,  conduct  us  to  the 
conclusion  reached  by  the  Court,  that  as  the  devise  was  en- 
tirely for  the  benefit  of  the  mother,  and  intended  to  be  a  re- 
muneration only  for  what  the  devisee  might  do  in  her  be- 
half, the  devise  falls  with  the  object  for  which  it  was  made. 
There  is  no  error.    Judgment  affirmed. 
No  error.  Affirmed. 
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EPHRAIM  CLAYTON  v.  J.  H.  CAOLE. 

Conveyance  by  Corporation — Trust — Statute  of  Limitations. 

1.  A  deed,  which  purports  to  be  made  between  "  C.  M.,  President  of  the 

D.  R.  Manufacturing  Co.,"  and  "  W.  M.,  Trustee,"  &c.,  and  bears  the 
signature  and  seal  of  **  C.  M.,"  with  the  suffix  of  '*  President  of  the 
D.  R.  Co.,"  and  also  of  the  trustee,  with  but  one  subscribing  wit- 
ness, is  not  in  form  and  effect,  the  deed  of  the  corporation,  but  is 
the  personal  act  of  the  President,  and,  if  effectual  at  all,  can  only 
pass  his  interest  in  the  property. 

2.  When  the  statute  of  limitations  is  a  bar  to  the  trustee,  it  is  also  a 

bar  to  the  cesttii  qui  trust  for  whom  he  holds  the  title,  both  at  law 
and  in  equity. 

(Insurance  Co.  v.  Hicks.  3  Jones,  58  ;  Davidson  v.  Alexander,  84  N.  C, 
621;  Ba^on  v.  Mining  Co.,  90  N.  C,  417;  Welbom  v.  Finley,  7  Jones. 
228;  Herndon  v.  Pratt,  6  Jones  Eq.,  327;  Blake  v.  Alman,  5  Jones 
Eq.,  407;  Clayton  v.  Rose,  87  N.  C,  110,  cited  and  approved). 

This  was  a  civil  action,  tried  before  Avery,  Judge,  at 
August  Term,  188(>,  of  Buncombe  Superior  Court 

The  case  on  appeal  contains  the  following  statement  of 
facts : 

On  April  19,  1846,  James  W.  Patton,  Charles  Moore  and 
Thomas  R.  Miller,  contracted  to  sell  the  tract  of  land  de- 
scribed in  the  comphiint,  and  executed  their  bond  to  make 
title  thereto  to  the  Davidson  River  Manufacturing  Company, 
a  corporation  created  under  a  special  enactment  of  the  Gen- 
eral Assembly,  of  which  they  and  others  associated  with 
them  in  the  contemplated  enterprise,  were  members.  On 
April  3,  1851,  the  said  Charles  Moore,  its  president,  and  by 
its  direction,  executed  a  deed,  undertaking  to  convey  therein, 
the  interest  of  the  company  in  said  land  to  William  Wil- 
liams, in  trusty  among  other  things  to  indemnify  and  save 
the  plaintiff  from  loss  by  reason  of  his  having  become  lia- 
ble on  certain   negotiable  paper,  to  w^hich  the  said  Patton 
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and  Moore  were  sureties,  discounted  at  the  Branch  Bank  of 
Cape  Fear,  at  Asheville,  for  the  benefit  of  the  company,  and 
the  moneys  received  therefor  appropriated  to  its  use. 
.  The  deed,  of  which  we  have  a  copy  in  the  transcript  an- 
nexed to  the  complaint,  purports  to  be  made  "between 
Charles  Moore,  President  of  the  Davidson  River  Manufac- 
turing Company,  of  the  one  part,  and  William  Williams, 
trustee,  of  the  county  of  Buncombe,  and  State  of  North 
Carolina,  of  the  other  part,"  bears  the  signature  and  seal  of 
Charles  Moore,  with  the  suffix,  "  President  of  Davidson  River 
Company,"  and  also  of  the  trustee,  with  but  one  subscribing 
witness. 

On  the  same  day  the  certificate  of  the  county  court  clerk 
of  Henderson  shows  an  acknowledgment  before  him  "  by 
the  maker  thereof,"  and  an  immediate  registration. 

The  land  in  dispute,  at  the  time  of  the  execution  of  the 
deed  in  trust,  was  in  the  territorial  limits  of  Henderson,  from 
which  it  was  subsequently  detached,  and  is  part  of  that  con- 
stituting the  new  county  of  Transylvania,  in  which  there 
has  been  no  registration,  and  this  county  was  formed  in 
1867.  The  indebtedness  to  the  bank  provided  for  in  the 
deed,  after  a  renewal  for  the  unpaid  balance,  increased  by  a 
further  loan  of  $400,  was  afterwards  put  in  suit,  and  upon 
an  agreed  compromise,  the  plaintiff  paid  $871.07  in  discharge 
of  the  demand. 

It  was  admitted  that  title  had  been  divested  out  of  the 
State  since  the  year  1863. 

The  defendant  exhibited  in  evidence  a  deed  for  the  prem- 
ises made  by  Moore  and  Patton  to  himself,  and  proved  that 
he  purchased  and  paid  full  value  without  actual  notice  of 
the  deed  in  trust  or  of  any  claim  of  the  plaintiff  to  the  land  ; 
and  that  since  the  execution  of  the  conveyance  to  himself  in 
1863,  he  had  been  in  the  actual,  open,  notorious  and  adverse 
possession  of  the  same,  claiming  it  as  his  own  up  to  the  time 
of  trial. 
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The  suit  was  begun  on  January  2d,  1880. 

Tlie  plaintiff,  conceding  that  the  defendant  had  not  actual 
notice  of  the  previous  deed,  insisted  that  by  reason  of  the 
original  registration,  he  had  constrnciive  notice  of  its  existence 
and  terms,  and  was  therefore  in  law  equally  affected. 

The  Court  was  of  opinion  that  the  defendant  was  not  af- 
fected with  notice  of  the  deed,  and  that  his  deed,  as  color  of 
title,  supported  by  the  long  and  continuous  adversary  pos- 
session under  it,  was  sufficient  to  bar  the  plaintiff's  action. 
The  plaintiff,  in  deference  thereto,  suffered  a  nonsuit  and 
appealed. 

No  counsel  for  the  plaintiff. 

Messrs.  Charles  A,  Moore  and  Geo.  A.  Shuford,  for  the  de- 
fendant. 

Smith,  C.  J.,  (after  stating  the  facts).  I.  The  deed  in  trust 
is  not  in  form  and  effect  that  of  the  corporation,  so  as  to 
transfer  its  equitable  estate,  arising  out  of  the  making  of  the 
title  bond,  to  the  trustee.  It  is  the  personal  act  of  the  pres- 
ident, its  chief  officer,  and  if  effectual  at  all,  can  only  pass 
his  interest  in  the  property.  Im.  Co.  v.  Hicks,  3  Jones,  58 ; 
Davidmn  v.  Alexandei^  84  N.  C,  621. 

II.  If  the  deed  were  in  form  a  corporate  act,  it  has  not 
been  executed  by  the  company  either  in  the  manner  author- 
ized by  the  common  law,  or  under  the  provisions  of  the 
statute  then  in  force.     Rev.  Code,  ch.  26,  §32. 

The  essential  conditions  required  to  make  effectual  a  con- 
veyance of  real  estate  owned  by  a  corporation,  have  been 
sufficiently  pointed  out  in  the  recent  case  of  Bason  v.  Mining 
Co.,  90  N.  C,  417,  and  need  no  further  elucidation  or  com- 
ment. 

The  case  presented  in  the  facts  then  is  simply  this : 

III.  The  plaintiff  claims,  as  a  secured  creditor,  a  lien  upon 
the  land  by  virtue  of  the  deed  to  Williams,  made  in  April, 
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1851,  and  a  right  to  have  it  sold  for  the  satisfaction  of  his 
demand.  The  defendant  holds  under  an  absolute  convey- 
ance  from  Moore  and  Patton  to  himself,  executed  in  18t)3, 
and  his  possession  and  exercise  of  exclusive  proprietary 
rights  over  the  property  ever  since,  without  interruption 
from  others.  Most  undoubtedly  the  latter  must  prevail, 
there  being  no  suggestion  of  any  disability  resting  upon  the 
depositary  and  owner  of  the  legal  title.  The  annexation  of 
trusts  to  the  legal  estate,  cannot  arrest  the  operation  of  the 
rule  which,  under  the  circumstances,  ripens  an  imperfect  into 
a  perfect  title,  since  during  all  this  period  the  defendant  was 
exposed  to  the  action  of  the  true  owner,  and  his  negligence 
in  bringing  it  tolls  his  entry  and  bars  his  right  of  action. 
Rev.  Code,  ch.  65,  §1,  repeated  in  The  Code,  §145.  The  in- 
terest of  the  cestui  qui  trust  is,  as  against  strangers  to  the 
deed,  under  the  protection  of  the  trustee,  and  shares  the  fate 
that  befalls  the  legal  estate  by  his  inaction  or  indifference. 
Hill  Trustees,  *2f)7 ;  Wood  Lim.,  §208 ;  Ang.  Lim.,  §390. 

The  principle  has  been  distinctly  adjudged  in  this  Court. 
Wellborn  v.  Finley,  7  Jones,  228 ;  Henulon  v.  Pratt,  (>  Jones 
Eq.,  327;  Blake  v.  Allman,  5  Jones  Eq.,  407;  Clayton  v. 
Ro^.,  87  N.  C,  110. 

We  therefore  sustain  the  ruling  of  the  Court,  and  affirm 
the  judgment. 

No  error.  Affirmed. 


R.  H.  HUMPHREYS  v.  J.  W.  FINCH. 

Evidence — Principal  and  Agent — Estoppel — Bond. 

1.  When  the  only  issue  submitted  to  the  jury  is,  **  Was  the  seal  opposite 
the  name  of  the  defendant,  on  the  note  at  the  time  that  he  signed 
it,*^  evidence  that  there  was  no  amount  specified  in  the  note  at  that 
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time  and  that  double  the  amount  agreed  on  was  inserted  in  the  space 
left  for  that  purpose,  after  the  note  was  signed  by  the  defendant^ 
was  incompetent,  and  could  only  be  competent  on  a  general  denial 
of  its  execution. 

2.  An  agent,  to  bind  a  principal  under  seal,  must  have  authority  con- 
ferred by  a  writing  under  seal;  and  a  sealed  instrument  which  is 
changed  by  an  agent  who  has  no  authority  by  writing  under  seal, 
has  no  force  to  bind  the  principal. 

8.  Whenever  an  act  is  done  or  statement  made  by  a  party  which  cannot 
be  contradicted  without  fraud  on  his  part,  and  injury  to  others 
whose  conduct  has  been  influenced  by  the  act  or  admission,  the 
character  of  an  estoppel  will  attach  to  what  otherwise  would  be 
matter  of  evidence. 

4.  When  a  principal  verbally  authorizes  an  agent  to  fill  up  with  a  spe- 

cific sum  a  blank  in  a  bond,  left  with  him  for  that  purpose,  and  then 
to  deliver  it  in  its  completed  form  and  obtain  money  on  it,  and  an- 
other person  acting  in  good  faith  and  with  no  knowledge  of  these 
facts  advances  money  on  such  bond,  such  principal  is  estopped  from 
setting  up  the  defence  of  want  of  authority  in  the  agent,  and  deny- 
ing his  liability  on  the  bond. 

5.  But  if  such  bond  were  invalid,  this  would  not  invalidate  the  act  of 

borrowing,  which  was  thus  authorized,  nor  remove  the  liability  thus 
incurred  by  those  whose  names  are  subscribed  to  the  bond  and  on 
whose  credit  the  borrowing  took  place;  and  this  is  hardly  a  depart- 
ure from  the  form  of  demand  in  this  action. 

{McKee  v.  Hicks,  2  Dev.,  379;  Davenport  v.  Sleight,  2  D.  &  B.,  381; 
Qraham  v.  Holt,  3  Ired.,  300;  Marsh  v.  Brooks,  11  Ired.,  409;  Bland 
V.  aHagan,  64  N.  C.  471;  Mason  v.  Williams,  66  N.  C,  565;  Saun- 
derson  v.  Balance,  2  Jones  Eq.,  322;  cited  and  approved). 

This  was  a  civil  action,  tried  before  Boykin^  JadgCy  at- 
September  Term,  1886,  of  Davidson  Superior  Court. 

This  action,  begun  before  a  justice  of  the  peace  on' January 
30, 1886,  and,  after  trial  and  judgment  against  the  defendant,, 
carried  by  his  appeal  to  the  Superior  Court,  is  to  recover  the- 
balance  due,  after  certain  endorsed  payments,  upon  the 
following  written  instrument : 


^ 


r 
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1300.  November  22d,  1884. 

One  day  after  date,  we  promise  to  pay  to  the  order  of 
R.  H.  Humphreys  three  hundred  dollars  at  8  per  cent,  interest. 
Value  received. 

CHAS.  L.  HEITMAN,  (Seal. 

J.  W.  FINCH,  (Seal.) 

The  defendant  entered  as  pleas  these  memoranda,  to-wit  : 
"General  issue,  payment  and  set  off,  counter-claim,  accord  and 
satisfaction,  surety  for  Chas.  L.  Heitman,  &c.,  noii  estfadumy 

On  the  trial  before  the  jury,  the  plaintiff  introduced  in 
evidence  a  note  signed  by  C.  L.  Heitman  and  John  W.  Finch, 
the  defendant,  in  the  sum  of  three  hundred  dollars.  The 
defendant  when  he  began  to  introduce  testimony,  proposed 
to  prove  that  when  he  signed  the  same,  the  amount  had  not 
been  inserted  in  the  body  of  the  note,  insisting  that  if  such 
be  so,  then  he  would  not  be  liable  for  the  payment  of  the 
said  sum,  and  the  note  would  be  null  and  void  as  to  him. 
He  further  proposed  to  prove,  that  he  had  agreed  with  the 
said  C.  L.  Heitman  to  sign  a  note  for  him,  in  the  sum  of  one 
hundred  and  fifty  dollars,  and  that  after  he  had  signed  the 
said  note  in  blank,  the  said  Heitman  filled  in  the  blank  by 
inserting  the  sum  of  three  hundred  dollars.  The  Court,  upon 
objection  of  the  plaintiff,  excluded  the  proposed  testimony, 
being  of  the  opinion  that  if  the  seal  opposite  the  name  of  the 
defendant  was  his  seal,  then  the  defendant  would  be  respon- 
sible in  law  to  the  holder  for  the  payment  of  the  note.  The 
defendant  denied  that  the  seal  opposite  his  name  was  aflSxed 
thereto  bv  him,  or  that  it  was  written  on  the  note  at  the  time 
he  signed  it.  The  defendant  excepted  to  the  ruling  of  the 
Court,  excluding  the  testimony.  The  Court  then  submitted 
to  the  jury  the  following  issues,  to  wit: 

Was  the  seal  opposite  the  name  of  defendant,  J.  W.  Finch,, 
on  the  note  at  the  time  that  he  signed  it?  To  which  the  jury 
responded  in  the  aflirmative.  The  defendant  and  the  said 
20* 
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Heitnuin  were  partners  in  certain  business  enterprises,  and 
the  defendant  had  on  two  or  three  prior  occasions  signed 
other  notes  for  Heitnian,  wherein  the  amounts  had  not  been 
inserted.  The  plaintiff  advancei  tb?  money  on  the  said  note 
to  Heitman,  without  any  knowledge  or  information  and 
without  notice  of  the  alleged  defects  and  irregularities  in  the 
execution  of  the  same. 

There  was  a  verdict  for  the  plaint i.'f.  Motion  by  the  de- 
fendant for  a  new  trial.     Motion  refused. 

Judgment  signed  by  the  Court  for  the  plaintiff.  Appeal 
by  defendant. 

Mr,  Frank  Bobbins,  for  the  plaintiff. 
Mr,  M.  H.  PinniXy  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  While  the  only 
specific  issue  submitted  to  the  jury  w^as  as  to  the  presence  of 
the  seal  opposite  the  name  of  the  defendant  when  his  signa- 
ture was  affixed,  and  this  is  found  against  him,  he  was  not 
allowed  to  prove  the  insertion  in  the  space  left  open  for  the 
purpose,  of  a  sum  double  that  agreed  upon  between  them.  This 
evidence  was  not  pertinent  to  the  inquiry  drawn  up,  and 
could  only  be  competent  upon  a  general  denial  of  the  exe- 
cution of  the  paper.  Except  for  this  latter  purpose,  it  was 
properly  excluded,  and  this  may  have  been  the  ground  of 
the  ruling  of  the  Court.  But  we  are  willing  to  consider  the 
question  of  the  effect  of  such  proof,  if  fully  establishing  the 
fact,  upon  the  defendant's  liability. 

The  general  proposition  is  not  controvertible,  that  an  agency 
to  bind  a  principal  by  an  instrument  under  seal,  (and  this 
includes  every  essential  part  of  it),  must  be  created  and  the 
authority  conferred  by  a  w^riting  under  seal,  and  this  in  ac- 
tions at  law  has  been  repeatedly  ruled,  as  the  cases  to  which 
we  have  been  referred  abundantly  show.  McKee  v.  Hicks, 
2  Dev.,  379 ;  DavenpoH  v.  Sleight,  2  D.  &  B.,  381 ;  Graham  v. 
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Holi,  3  Ired.,  300;  Marsh  v.  Brooks,  11  Ired.,  489;  Bland  v. 
ffHagaj},  64  N.  C,  471. 

But  while  the  instrument  has  no  legal  force  as  a  covenant 
of  the  principal,  when  changed  by  an  agent  possessing  writ- 
ten or  oral  authority  only  to  act,  a  question  arises  whether 
one  who  verbally  authorizes  an  agent  to  fill  up  a  blank  with 
a  specific  sum  of  money,  left  open  and  in  his  hands  for  the 
purpose,  and  then  deliver  it  in  its  completed  form,  shall  be 
at  liberty  when  this  is  done  and  money  obtained  from  an- 
other acting  in  good  faith  and  with  no  knowledge  of  the  fact, 
to  disavow  his  obligation  and  consummate  the  fraud  upon 
the  holder.  In  a  blended  system  of  law  and  equity,  shall 
the  party  who  puts  the  means  in  the  hands  of  his  agent  to 
get  money  upon  a  false  assurance  of  his  own  liability,  and 
with  nothing  to  excite  suspicion  as  to  the  integrity  of  the 
transaction  upon  the  paper  or  otherwise,  be  allowed,  w^hen 
the  money  has  been  thus  obtained  upon  his  credit,  to  set  up 
the  defence  and  escape  responsibility? 

In  Mason  v.  Williams,  66  N.  C,  565,  it  is  decided  that  one 
who  has  title  and  knows  he  has,  who  is  present  at  a  sale  of 
the  property  as  belonging  to  another,  and  is  silent  when  it  is 
publicly  announced  in  his  hearing  before  the  bidding  begins, 
that  all  persons  claiming  the  same  are  requested  to  make 
known  their  claims,  is  not  at  liberty  to  deny  the  title  acquired 
by  an  innocent  purchaser  at  such  sale.  This  was  upon  a 
sale  of  a  steam  engine. 

In  Saunderson  v.  Ballance,  2  Jones  Eq.,  322,  the  same  doc- 
trine was  in  a  measure  applied  to  a  sale  of  land,  except  that 
the  purchaser  was  required  to  repay  the  party  estopped  the 
money  he  paid  for  the  land. 

If  by  such  conduct  persons  are  not  allowed  to  set  up  title 
to  property  and  cause  the  loss  of  the  money  paid  by  an  inno- 
cent purchaser,  why  should  the  defendant  be  permitted  to 
avail  himself  of  the  want  of  sufficient  legal  authority  in  the 
agent  to  supply  the  blank  in  the  bond,  where,  by  his  own 
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act,  he  virtually  declares  to  all  who  may  take  the  paper,  that 
such  authority  has  been  conferred? 

It  has  accordingly  been  held,  where  a  defence  to  an  action 
upon  a  bond  was  set  up  by  some  of  the  obligors,  sureties, 
that  it  was  not  to  be  delivered  until  executed  by  another 
surety  of  which  no  indication  was  seen  in  the  paper  or 
otherwise  given,  that  it  could  not  be  available  to  the  sure- 
ties.    Dair  v.  United  States,  16  Wall.,  1. 

Delivering  the  opinion.  Justice  Davis  thus  declares  the 
law: 

"  Sound  policy  requires  that  the  person  who  proceeds  on 
the  faith  of  acts  or  admissions  of  this  character,  should  be  pro- 
tected, by  estopping  the  party  who  has  brought  about  this 
state, of  things,  from  alleging  anything  in  opposition  to  the 
natural  consequences  of  his  own  course  of  action.  It  is, 
accordingly,  established  doctrine,  that  whenever  an  act  is 
done,  or  statement  made  by  a  party,  which  cannot  be  con- 
tradicted without  fraud  on  his  part,  and  injury  to  others, 
whose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  otherwise 
would  be  mere  matter  of  evidence." 

To  this  he  adds,  that  "  in  the  execution  of  the  bond,  the 
sureties  declared  to  all  persons  interested  to  know,  that  they 
were  parties  to  the  covenant,  and  bound  by  it" 

This  ruling  is  affirmed  in  Butler  v.  United  States,  21  Wall., 
272,  and  extended  to  embrace  a  case  where  every  blank  was 
left  in  the  form  of  the  writing  to  be  filled,  and  was  filled, 
this  being  done  by  the  principal,  "  in  the  scope  of  his  appar- 
ent aiUhority." 

But  if  the  bond  be  a  nullity,  and  no  obligation  imposed 
by  it  upon  the  defendant,  it  is  not  the  less  true,  that  authority 
was  given  to  borrow  the  money  upon  the  face  of  the  paper,  not 
limited,  and  we  see  no  reason  why  the  act  of  borrowing  does 
not  itself  create  the  liability,  even  if  the  attempt  to  give  it 
in  the  shape  of  a  covenant  proves  ineffectual,  and  this  is 
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hardly  a  departure  from  the  form  of  the  demand  in  the  ac- 
tion. 

Its  essence  is  the  recovery  of  the  unpaid  residue  of  the 
money  loaned,  due  on  the  bond  or  on  the  antecedent  agree- 
ment expressed  in  it.  The  invalidity  of  the  bond  cannot 
invalidate  the  act  of  borrowing  upon  the  credit  of  both 
whose  names  are  subscribed  to  it,  nor  remove  the  liability 
thus  incurred  to  repay.  But  it  is  unnecessary  to  pursue  the 
inquiry  further. 

There  is  no  error,  and  the  judgment  must  be  affirmed. 

No  error.  Affirmed. 


JOHN  DICKERSON  v.  W.  R.  WILCOXON  et  al. 

Jvdgmmt — Practice. 

1.  Ordinaiily  a  judgment  is  conclusive  as  to  all  matters  entering  therein, 

and  objection  thereto  should  be  taken  at  the  time  the  judgment  is 
rendered. 

2.  But  when  it  appears  from  the  record  that  an  issue  is  raised  by  the 

pleadings,  which  is  left  open  and  undetermined,  it  is  error  to  enter 
final  judgment  before  such  issue  was  tried. 

8.  When  such  issue  was  as  to  assets  in  the  hands  of  an  administrator  to 
pay  debts  of  the  intestate,  it  was  not  erroneous  for  the  Court  to  re- 
fuse to  allow  execution  to  issue  de  bonis  propriis  before  such  issue 
waB  tried. 

This  was  a  civil  action,  tried  before  Graves,  Judge,  at 
Spring  Term,  1886,  of  Ashe  Superior  Court. 

The  plaiBtilf,  Jaekson  B.  Hosh  and  Allen  Parkins^  in  the 
year  1855,  formed  and  thereafter  carried  on*  a  mercantile  co- 
partnership until  its  dissolution,  in  the  spring  of  1857.  Allen 
Parkins  died  in  18. .,  leaving  a  will,  which  was  duly  proved, 
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and  the  defendants  appointed  executors  therein,  who  accepted 
the  trust  and  undertook  its  discharge.  On  November  6, 
1869,  the  plaintiff  commenced  his  action  to  have  an  account 
taken  of  the  firm  transactions  and  for  judgment  for  what 
may  be  found  due  him.  The  complaint  alleges  that  the  de- 
fendants have  come  into  possession  of  assets,  more  than  suf- 
ficient to  pay  off  all  the  debts  of  the  testator,  and  the  answer 
denies  that  the  defendants  have  anv  assets. 

At  April  Term,  1870,  reference  was  made  to  E.  F.  Foster 
to  take  and  state  an  account,  and  his  report  afterwards  made, 
was  set  aside,  and  reference  made  to  J.  P.  Martin. 

The  latter  filed  his  report  at  Fall  Term,  1872,  in  which  he 
finds  due  from  testator  to  the  plaintiff  $  323.70,  and  recom- 
mends judgment  to  be  entered  for  that  sum. 

To  the  report  the  defendants  filed  exceptions,  one  of  which 
was  to  the  proposed  entry  of  judgment  against  them  in  the 
absence  of  all  proof  of  their  having  assets. 

At  Spring  Term,  1883,  counsel  entered  into  the  following 
agreement : 

"  In  this  case,  it  is  agreed  that  the  Hon.  J.  C.  L.  Gudger 
shall  take  all  the  papers  in  the  case  and  find  all  the  facts  in 
the  case  necessary  for  a  full  determination  of  all  the  issues 
on  the  exceptions  and  the  pleadings;  that  no  further  evi- 
dence be  filed  or  offered,  other  than  the  depositions  now  on 
file  and  the  testimony  taken  before  the  commissioners  now 
on  file,  all  of  which  are  to  be  considered  by  the.  Judge,  who 
shall  determine  the  same  at  his  convenience  before  Watauga 
Special  Term,  in  July,  1883.  Either  party  may  appeal  within 
twenty  days  after  notice  of  judgment." 

Thereupon  the  following  judgment  was  filed  by  Judge 
Gudger : 

"  This  cause  coming  on  to  be  heard  upon  the  following 
depositions,  Ac,  and  the  report  of  J.  P.  Martin,  the  commis- 
sioner last  appointed  in  this  case,  and  being  heard,  the  Court 
doth  adopt  the  findings  of  facts  of  said  J.  P.  Martin,  and  it 
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is  adjudged  that  the  exceptions  thereto,  filed  by  the  defend- 
ants, be  overruled;  said  exceptions  are  hereto  appended, 
marked  "A;"  and  it  is  further  considered  and  adjudged,  that 
the  plaintiff  have  and  recover  of  the  defendants  the  sum  of 
$623.70,  with  interest  thereon  from  P'all  Term,  1872,  of  Ashe 
Superior  Court,  together  with  the  costs  of  this  action,  to  be 
taxed  by  the  clerk.  It  is  further  adjudged  that  the  notes 
and  accounts  mentioned  in  the  said  report,  if  any  remain  on 

hand,  be  placed  in  the  hands  of 

who  is  hereby  appointed  receiver,  and  who,  upon  giving 
bond  in  the  sum  of  $500  as  required  by  law,  will  proceed  to 
collect  the  outstanding  notes  and  accounts.  The  said  receiver 
will  report  to  the  Court  from  time  to  time  as  to  tHe  sums 
thus  collected.     The  cause  is  retained  for  further  orders." 

"  An  appeal  is  hereby  granted  if  desired.  Bond  fixed  at 
$25.  The  name  of  receiver  is  left  blank  and  can  be  filled  by 
the  parties  as  they  may  agree,  and  in  default  of  agreement 
application  can  be  made  for  appointment." 

Upon  this  judgment,  on  the  18th  day  of  March,  1884, 
an  execution  was  issued,  commanding  the  sheriff*  to  satisfy 
the  same  de  bonis  testataris,  "  and  if  no  such  property  can  be 
found,  then  out  of  the  property  of  the  defendants,"  &c. 

On  the  28th  of  April,  1884,  the  defendants  filed  a  pe- 
tition setting  forth,  amongst  other  things,  "  that  the  Judge 
did  not  pass  on  the  defendants'  plea  of  fully  administered 
and  no  assets,  neither  has  there  been  any  finding  or  judg- 
ment fixing  these  defendants  with  assets  belonging  to  their 
testator's  estate,  or  in  any  way  making  them  personally  re- 
sponsible for  this  judgment  or  any  part  thereof,  and  praying 
that  the  Sheriff^  be  restrained  from  selling  their  property 
(which  had  been  levied  on)  under  said  execution,  until  they 
have  an  opportunity  at  the  next  term  of  said  Court,  to  move 
to  set  the  same  aside  as  having  been  wrongfully  and  inform- 
ally issued,  and  for  such  other  and  further  relief,"  &c. 
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On  5th  May,  1884,  Shipp,  Judge,  ordered  that,  "The 
Clerk  of  Ashe  Superior  Court  will  issue  an  order  restrain- 
ing the  plaintiff,  &c.,  to  desist  from  further  proceedings  in 
this  case  until  Wednesday,  May  14th,  1884,"  <fec. 

On  the  9th  May,  1884,  said  order  was  issued  and  served. 

On  the  12th  May,  1884,  it  being  the  Spring  Terra  of 
«aid  Court,  upon  due  notice  it  was  ordered  by  Judge  Shipp, 
^*  That  the  restraining  order  heretofore  made  in  this  cause 
be  continued  until  next  terra  of  Ashe  Superior  Court,  and 
in  the  meantime  that  an  issue  be  made  up,  to  be  tried  at 
the  next  term  of  this  Court,  whether  or  not  the  defendants 
have  fully  administered  the  estate  of  Allen  Parkins,  and 
whethef  they  had  any  assets  belonging  to  said  estate,  and  if 
so  what  amount. 

It  was  further  ordered  by  the  Court  that  the  old  notes,  judg- 
ments and  accounts  belonging  to  said  estate  be  delivered  to 
the  defendants  to  make  all  of  tliem  they  can  for  the  estate. 

At  August  Term,  1885,  Judge  Avery  vacated  so  much 
of  said  order  as  required  an  issue  as  to  assets  to  be  submit- 
ted to  the  jury,  the  Court  being  of  opinion  that  the  issue  as 
to  assets,  if  raised  by  the  pleadings,  had  already  been  ad- 
judicated ;  and  further  ordered  that  execution  de  bonis  pro- 
priis  be  restrained  until  the  next  term  of  the  Court,  and  that 
notice  issue  to  defendants  to  show  cause  at  the  next  term  of 
the  Court  why  execution  shall  not  be  issued  de  bonis  propriis. 

Both  plaintiff  and  defendants  excepted  to  the  order  of 
the  Court,  reserving  their  right  to  take  the  benefit  of  said 
exception  after  the  final  judgment  in  the  same. 

On  this  order  execution  de  bonis  testatoris  was  issued, 
returnable  to  Spring  Term,  1886,  and  returned,  endorsed 
nvMa  bona.  Notice  also  issued  for  defendants  to  show  cause 
at  next  term  why  execution  de  bonis  propriis  should  not  issue 
against  them. 

At  Spring  Term,  1880,  his  Honor,  Judge  Graves,  defend- 
nts  having  filed  an  answer  to  rule. 
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"Adjudged  upon  the  face  of  the  proceedings,  reports, 
orders  and  decrees  heretofore  made,  that  the  defendants  have 
shown  cause  why  execution  de  bonis  propriis  should  not  now 
be  issued.     Rule  discharged." 

Plaintiff  excepted  to  the  order,  on  the  ground  that  his 
Honor  erred  in  declining  the  motion  of  the  plaintiff  for 
execution  rfe  bonis  propriiSj  and  appealed  to  the  Supreme 
Court. 

Mr.  Danl  G.  FowlCy  for  the  plaintiff. 

Jfr.  Geo,  N.  Folk  filed  a  brief,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  The  sole  question 
brought  up  by  the  appeal,  arises  out  of  the  refiisal  of  the 
Judge,  upon  the  record,  to  award  an  execution  against  the 
personal  goods  of  the  defendants.  While  the  possession  of 
assets  was  directly  averred  and  denied,  and  a  material  issue 
thus  raised,  which  it  was  necessary  to  dispose  of  before  the 
character  of  the  final  judgment  could  be  ascertained,  it  has 
manifestly  never  been  considered  by  the  referee,  nor,  so  far 
as  the  record  discloses,  passed  on  by  the  Judge.  It  was  dis- 
tinctly recalled  to  notice  in  an  exception  to  the  report.  The 
agreement  that  the  Judge  should  take  the  case  and  find  ^^  the 
facts  necessary  for  a  full  determination  of  all  the  issues  on 
the  exceptions  and  the  pleadings,"  confines  him  to  the  proofs 
already  taken,  and  therefore  he  could  not  affirmatively  find 
any  fact  of  which  no  evidence  was  furnished.  In  order  to 
charge  a  representative  with  assets,  they  must  be  shown  to  be, 
or  ought  to  have  been,  in  his  hands,  and  in  the  absence  of  all 
proof,  the  only  possible  finding,  if  there  be  any  finding  at  all, 
must  be  in  the  negative.  The  entering  up  of  judgment 
generally,  was  therefore  not  warranted,  inasmuch  as  its  legal 
effect  then  was  to  charge  the  defendants  with  assets,  and  to 
require  them,  if  the  debt  could  not  be  made  out  of  the  effects 
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of  their  testator,  after  notice,  to  show  cause,  and  when  no 
cause  is  shown,  to  pay  it  out  of  their  own  property. 

Now  was  it  out  of  the  power  of  the  Court  so  far  to  re-open 
the  cause  and  reform  the  judgment,  as  to  permit  an  inquiry 
to  be  made  as  to  the  assets?  or  could  the  judgment  be  so 
modified  as  hot  to  charge  the  defendants  personally?  or  is  it 
a  case  of  wrong  without  remedy  ? 

The  argument  of  the  appellees'  counsel,  assumes  the  latter 
to  be  the  correct  view,  for  the  reason  that  the  objection  should 
have  been  made  upon  the  rendition  of  the  judgment.  Ordi- 
narily this  is  so,  and  the  controversy  as  to  every  matter 
entering  into  the  judgment  is  concluded  and  settled. 

But  we  think  it  plain,  the  dispute  before  the  referee  and 
transferred  to  the  Judge,  was  as  to  the  rdaiions  of  the  partners 
and  (lie  indebtedness  of  the  deceased  partner  to  the  one  who  sues. 
The  resources  of  the  debtor  were  not  the  subject  of  inquiry 
before  either,  and  the  question  of  assets  is  left  by  both,  opea 
and  undetermined.  The  error  lies  in  the  entering  of  a  judg- 
ment before  this  inquiry  was  made.  We  must  put  this  con- 
struction upon  the  record  to  avoid  obvious  and  unintended 
injustice,  and  therefore  we  concur  in  the  refusal  of  the  Court 
to  direct  the  issue  of  the  execution  asked,  until  the  prelimin- 
ary matter  is  settled.  There  is  no  error.  This  will  be 
certified  for  further  action  in  the  Court  below. 

No  error.  Remanded. 
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J.  M.  ANDREWS  et  al.  v.  D.  BEAM. 

Public  Road — Gates— rJurisdictimi  of  Commissmiei's. 

1.  Jurisdiction  to  license  the  erection  of  a  gate  across  a  public  road  is 

conferred  by  The  Code,  §8058,  on  the  Board  of  Supervisors  of  Pub- 
lic Roadfi.    This  applies  to  roads  already  established. 

2.  Jurisdiction  to  lay  out,  &c.,  public  roads,  is  conferred  by  §2028,  on 

the  Board  of  County  Commissioners ;  and  in  the  exercise  of  this 
power,  they  may  grant  to  a  party  over  whose  land  any  new  road 
ordered  by  them  to  be  laid  out  may  pass,  the  right  to  erect  gates 
across  such  road. 


This  was  a  petition  for  the  laying  out  and  establishing  a 
new  road,  brought  by  appeal  of  the  petitioners  from  the 
order  of  the  board  of  county  commissioners  of  Ruther- 
FORD  county,  and  heard  before  Shipp,  Judge,  at  the  Fall 
Term,  1885,  of  the  Superior  Court  of  said  county. 

In  November,  1883,  more  than  forty  of  the  citizens,  residing 
in  Logan  Store  township,  of  Rutherford  county,  applied  to  the 
board  of  county  commissioners  by  petition  in  writing,  for 
an  order  to  lay  out  and  establish  a  public  road  between  cer^ 
tain  terminal  points  therein  mentioned,  some  three  miles  in 
length,  and  over  and  along  a  cartway  which  had  long  been 
in  use.  The  proposed  road  for  about  half  the  distance  passes 
over  land  belonging  tO'  D.  Beam,  who  alone  by  answer  re- 
sisted the  application.  Afterwards  Beam  himself  interposed 
by  petition,  and  asked  the  board  for  leave  to  enclose  his 
Houser  plantation  of  475  acres,  at  his  own  expense,  under 
the  stock  law  then  in  force,  with  the  right  to  erect  gates 
across  the  roads  leading  through  the  same. 

The  following  action  was  taken  in  the  premises  by  the 
board : 

"  In  the  matter  of  a  petition  to  lay  out  a  public  road  from 
the  Punchen  branch,  on  the  Shelby  and  Morganton  road,  to 
Logem^s  Store  post-office. 
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"  This  cause  coining  on  to  be  heard  upon  the  petition,  and 
upon  the  answer  of  D.  Beam,  the  defendant,  and  the  evi- 
dence introduced,  it  is  ordered  and  adjudged  that  the  prayer 
in  the  petition  for  a  public  road  be  granted,  and  that  a  pub- 
lic road  be  laid  off  as  asked  for  in  said  petition,  beginning 
at  the  Punchen  branch,  on  the  Shelby  and  Morganton  road, 
and  running  thence  with  the  old  cart-way  to  the  post-office 
At  Logan^s  Store ;  said  road  to  be  laid  out  with  as  little  prej- 
udice to  land  and  enclosures  along  it  as  may  be,  and  with 
as  much  advantage  to  the  inhabitants  as  possible. 

"  And  let  an  order  issue,  and  the  sheriff  of  this  countv  is 
ordered  to  summon  a  jury  to  lay  out  the  same  as  the  law 
directs,  and  to  assess  any  damages  pVivate  persons  may 
sustain,  and  make  report  of  the  same,  and  that  the  petition- 
ers and  the  defendants  each  pay  one  half  the  costs  of  this  pe- 
tition. 

"  The  above  order  is  made,  and  the  road  to  be  laid  out, 
upon  condition  that  D.  Beam  have  the  privilege  of  estab- 
lishing and  keeping  up  two  gates  on  his  Houser  place,  at 
5uch  points  as  he  may  choose,  said  gates  to  be  kept  in  good 
order  for  the  convenience  of  the  public." 

From  this  order  the  plaintiffs,  under  §2039  of  Ths  Code, 
took  an  appeal  to  the  Superior  Court. 

When  the  case  was  called  for  trial,  his  Honor  said  that  in 
his  opinion  there  were  no  issues  to  be  tried  by  the  Superior 
•Court,  and  dismissed  the  appeal.  From  which  order  the 
plaintiffs  appealed. 

Mr,  W,  P.  Bynuniy  for  the  plaintiffs. 

Mr.  M.  H,  Justice  filed  a  brief,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  It  will  be  noticed, 
that  the  removal  by  appeal  or  otherwise  to  the  Superior 
Court,  authorized  by  the  section  referred  to,  contemplates  a 
trial  by  jury  of  any  issue  of  fact  which  may  arise  and  be- 
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come  material  to  the  action  of  the  commissioners,  and  while 
this  is  the  primary  object,  it  is  equally  manifest  that  any 
error  in  law  committed  by  them  in  exercising  the  conferred 
power,  may  be  inquired  into  and  corrected  in  the  Superior 
Court.  The  appeal  given  to  this  Court  will,  however,  bring 
up  for  review  only  erroneous  and  specified  rulings  made  by 
the  Judge  of  the  Superior  Court. 

There  is  no  suggestion  in  the  record  of  any  irregularity  or 
disregard  of  the  requirements  of  the  statute  in  acquiring 
jurisdiction  of  the  subject-matter,  authorizing  the  interven- 
tion of  the  Judge  of  the  Superior  Court;  nor  of  any  contro- 
verted fact,  to  be  passed  on  by  the  jury.  There  was  then  no 
wrong  pointed  out  to  be  redressed  by  an  appeal.  The  proper 
judgment  then  to  be  rendered  was  perhaps  one  of  affirmation, 
but  the  dismissal  of  the  appeal  has  the  same  effect  in  leaving 
the  action  of  the  commissioners  in  force  and  undisturbed. 

The  appeal  to  this  Court,  as  is  correctly  argued  in  the  brief 
of  counsel  of  the  appellee,  can  raise  the  only  question  of  the 
l^al  efficacy  of  so  much  of  the  action  of  the  commissioners 
as  gives  the  defendant  or  contesting  party  the  privilege  of 
erecting  and  maintaining  two  gates  on  his  land  across  the 
road,  to  be  kept  **in  good  order  for  the  convenience  of  the 
public." 

The  authority  to  license  in  proper  cases,  and  thus  avoid 
the  expense  of  double  fencing,  the  putting  up  of  gates  across 
a  public  road  is  as  explicitly  conferred  in  §2058  upon 
the  board  of  township  supervisors,  as  is  that  to  establish 
highways  upon  the  county  authorities,  and  when  an  inde- 
pendent movement  to  secure  this  privilege  or  license  in  refer- 
ence to  existing  roads  is  made,  it  must  be  before  the  former 
body,  to  whose  discretion  the  exercise  of  the  power  is  com- 
mitted. 

But  inasmuch  as  the  laying  out  of  highways  is  entrust- 
ed to  the  county  commissioners,  and  this  may  be  done 
wUhotU  restrictions,  we  see  no  reason  for  refusing  the  au- 
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thority  to  establish  them,  with  such  conditions,  as  without 
serious  detriment  to  the  public,  lessen  the  damages  which 
would  otherwise  fall  upon  the  owner  of  the  land  passed  over, 
and  when  these  conditions  are  such  as  may  be  annexed  to 
the  enjoyment  of  the  easement  by  the  separate  subsequent 
action  of  the  subordinate  township  supervisors.  We  confine 
the  qualifying  restrictions  to  such  as  are  incident  to  the  use 
of  the  public  easement,  and  recognized  as  such  by  the  law 
itself.  Why,  it  may  be  asked,  when  the  public  sanction  is 
sought  and  the  whole  subject  is  before  a  body  witji  ample 
jurisdiction  to  allow  or  refuse  the  application  of  those  who 
desire  the  highway,  should  the  owner  of  the  land  over  which 
it  is  to  pass,  be  driven  to  another  tribunal  in  seeking  a  relief 
which,  as  incidental  to  the  application,  ought  to  be  given  as 
a  qualification  of  the  allowance  of  the  highway  ? 

No  sufficient  reason  for  denying  this  right  to  the  commis- 
sioners appears  to  us,  and  a  resort  to  the  form  of  procedure 
prescribed  in  the  section  (2058)  becomes  necessary  only  in 
cases  of  roads  already  established,  and  this  for  the  greater 
convenience  of  the  land-owner  himself. 

There  is  no  error  and  the  judgment  is  affirmed. 

No  error.  Affirmed. 


D.  M.  STANTON  v.  J.  M.  HUGHES  and  wife. 

Pleading — Practice — Rescission  of  Contract — New  TriaL 

1.  The  defendant,  in  his  answer  commingles  the  facts  which  he  relies 
on  both  as  ground  for  a  rescission  of  the  contract,  sued  on  by  plain- 
tiff, and  also  as  constituting  a  counter-claim;  Heldt  1.  That  when 
relied  on  as  ground  for  rescission  of  the  contract,  these  facts  were 
deemed  to  be  denied  without  replication;  2,  The  CJourt  will  not  re- 
scind a  contract  when  the  parties  cannot  be  restored  to  the  status 
occupied  by  them  when  the  contract  was  made;  8.  The  right  to  re- 
cover damages  for  deceit  in  the  sale  of  land,  effected  by  fraudulent 
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device  and  representation,  is  settled;  4.  The  defendant  could  only 
be  entitled  to  interlocutory  judgment  and  writ  of  inquiry  of  dam- 
ages by  the  jury.  This  was  not  asked  in  this  case,  and  therefore  not 
passed  on.     He  was  not  entitled  to  final  judgment  in  either  form. 

2.  There  was  no  error  in  setting  aside  the  verdict  as  against  the  weight 
of  the  evidence;  therefore  this  could  not  be  appealed  from. 

{Price  V.  Ecdes,  73  N.  C,  162;  McDowell  v.  Simms,  Busb.  Eq.,  130;  Pet- 
tifohn  V.  Williams,  2  Jones  Eq.,  302  and  356:  same  case,  1  Jones, 
145,  and  2  Jones,  83:  cited  and  approved). 

This  was  a  civil  action,  tried  before  Clark^  Judge,  at  Feb- 
ruary Term,  1886,  of  Guilford  Superior  Court. 

The  parties  to  the  action  on  September  1,  1882,  entered 
into  a  covenant  whereby. the  plaintiff  agreed  to  sell  and  de- 
liver to  the  defendants  at  the  railway  station  in  Greensboro, 
certain  grist  and  flouring  mills  then  in  operation  at  La 
Grange,  in  Lenoir  county,  with  all  the  fixtures  and  appur- 
tenances and  the  material  of  the  building  wherein  thej^  then 
were,  for  the  price  of  $3,050.  The  defendant  covenanted  to 
pay  for  the  same  the  said  sum  as  follows;  the  sum  of  $200 
in  cash,  of  which  the  freight  was  to  be  part,  the  execution  of 
four  several  bonds,  the  first  for  $250,  payable  at  twelve 
months;  the  others  for  $450  each,  payable  respectively  at  2, 3, 
and  4  years,  all  bearing  interest  from  date ;  the  conveyance 
of  lands  in  Guilford  of  the  estimated  value  of  $1,250,  and  the 
making  of  a  mortgage  deed  upon  the  lot  on  which  the  ma- 
chinery was  to  be  placed,  to  secure  the  deferred  parts  of  the 
purchase  money.  The  goods  were  delivered  early  in  Octo- 
ber and  received  by  defendant,  who  paid  the  freight,  was  al- 
lowed some  small  deductions  and  gave  his  note  for  $28.52, 
the  residue  of  the  $200,  and  complied  wnth  his  other  stipu- 
lations in  giving  the  four  bonds,  conveying  the  said  lands 
and  making  the  mortgage  to  secure  the  residue  of  the  debt. 

No  other  payments  have  been  made,  and  the  two  first 
bonds  having  matured,  the  present  action  was  instituted  to 
recover  judgment  on  them,  and  to  procure  a  foreclosure  and 
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sale  of  the  mortgaged  lot  upon  which  the  structure  for  the 
mills  and  machinery  had  been  erected,  under  a  provision  in 
the  deed  authorizing  a  sale  upon  a  default  in  respect  to  any 
of  the  bonds  therein  secured. 

The  defendants  answer  and  as  a  defence  allege  false  and 
fraudulent  representations  of  the  capacity  of  the  mills  for 
doing  work,  and  in  other  material  particulars  entering  into 
the  value  of  the  property  under  which  they  were  induced  to- 
enter  into  the  contract  of  purchase,  and  have  been  deceived 
and  wronged,  and  they  demand  a  rescission  of  the  contract^ 
or  a  recoupment  upon  the  agreed  price,  or  damages  compen- 
satory for  the  deceit  and  fraud  practiced  in  the  sale,  to  be 
deducted  from  the  plaintiff's  demand. 

Three  issues  were  passed  on  by  the  jury,  which  with  their 
responses  to  each  are  as  follows : 

1.  Did  the  plaintiff  make  any  false  and  fraudulent  repre- 
sentations  as  set  out  in  the  answer,  to  induce  the  purchase  of 
the  mill  and  the  execution  of  the  notes  secured  bv  the  mort- 
gage?    Answer,  Yes. 

2.  Did  defendant  buy  and  give  his  notes  and  secure  the 
same  by  reason  of  the  false  and  fraudulent  representations^ 
made  by  plaintiff?     Answer,  Yes. 

3.  What  damages  hath  the  defendant  sustained,  if  any, 
by  reason  of  the  fraud  and  deceit  practiced  upon  him  by 
the  plaintiff?    Answer,  None. 

On  the  rendition  of  the  verdict  of  the  jury  as  above,  the 
plaintiff  moved  for  a  new  trial  upon  the  Judge's  minutes, 
and  to  set  aside  the  verdict  as  being  against  the  weight  of 
evidence.  The  defendants  opposed  plaintiff's  motion,  and 
on  their  own  behalf  made  counter-motion  for  decree  of  re- 
scission and  restoration  to  their  former  position.  On  con- 
sideration, his  Honor  granted  the  plaintiff's  motion  and 
overruled  that  of  the  defendants. 

The  defendants  thereupon  prayed  an  appeal  in  open  Court, 
and  had  the  same  entered  of  record. 
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Mr,  L.  M,  ScoU,  for  the  plaintiff. 

Messrs.  Dillard  &  Morehead  filed  a  brief,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  When  the  trial  was 
entered  upon,  the  defendants  moved  for  judgment  rescind- 
ing the  contract  of  sale,  for  that  their  answer  demanding 
this  was  a  counter-claim,  the  facts  alleged  in  which  not  be- 
ing controverted,  were  to  be  taken  as  true.  The  Court,  not 
acceding  to  this  view,  denied  the  motion,  and  directed  the 
trial  to  proceed,  with  the  result  shown  in  the  verdict,  the 
jury  finding  the  false  and  fraudulent  representations  set  out 
in  the  answer  to  have  been  made,  and  that  by  reason  thereof 
the  defendants  were  induced  to  make  the  purchase,  but  that 
no  damages  had  accrued  thereby  to  them.  The  answer,  it 
will  be  observed,  while  averring  the  facts  upon  which  their 
defence  rests,  commingles  such  as  go  in  avoidance  and  also 
constitute  a  counter-claim.  The  primary  and  preferred  re- 
lief, the  annulling  of  the  entire  contract,  is  matter  in  avoid- 
ance, and  is  deemed  to  be  controverted  without  a  replication  ; 
The  Code.  §268;  PiHce  v.  Eccles,  73  X.  C,  162;  while  the 
same  matter,  as  furnishing  a  cause  of  action  for  compensat- 
ing damages  for  the  fraud  and  deceit,  which  leaves  the  trans- 
action to  stand  as  a  sale  and  transfer  of  the  title,  constitutes 
a  counter-claim.  In  our  opinion,  the  case  is  not  one  for  a 
rescission,  for  the  obvious  reason  that  the  parties  cannot  be 
restored  to  the  status  occupied  at  the  making  of  the  cove- 
nants, in  consequence  of  dispositions  since  made  of  the  prop- 
erty. McDowell  V.  Sims,  Busb.  Eq.,  130 ;  Pettijohn  v.  Wil- 
liams, 2  Jones  Eq.,  302 ;  and  again  in  same  volume,  356. 

The  right  to  recover  remuneration  in  an  action  for  deceit 
in  the  sale  of  land  or  fishing  grounds,  effected  by  fraudulent 
devices  and  representations,  is  settled  by  the  case  between 
the  same  parties,  reported  in  1  Jones,  145 ;  and  again  in  2 
Jones,  33. 
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The  defendants,  however,  demanded  a  judgment  of  rescis- 
sion, and  in  this  were  properly  overruled.  They  did  not 
demand  an  interlocutory  judgment  and  an  inquiry  of  dam- 
ages by  the  jury,  and  hence  their  right  to  this  was  not 
passed  on  by  the  Court.  The  defendants  certainly  were  not 
entitled  to  final  judgment  in  either  form.  There  being  no 
error  in  this  ruling,  there  could  be  no  appeal  from  a  judg- 
ment setting  aside  the  verdict  as  having  been  rendered 
against  the  weight  of  the  evidence,  and  especially  with  such 
repugnant  findings. 

The  judgment  must  be  aflBrmed.    Let  this  be  certified. 

No  error.  Affirmed. 


MATTHEW  MOORE  v.  HENRY  J.  FAISON. 

Lessor  and  Lessee — Sublessee — Lien. 

1.  When  a  lessee  sublets  a  part  of  the  farm  he  becomes  lessor  to  his  sub- 

lessee  and  is  entitled  to  the  same  lien  on  his  crop  which  the  statute 
gives  to  a  lessor. 

2.  The  original  lessor,  after  his  lessee  has  paid  him  in  full,  has  no  lien 

under  the  statute  on  the  crop  of  the  sublessee  for  advances  made  bj 
him  to  the  sublessee. 

{Montague  v.  Mial,  89  N.  C,  187,  cited  and  approved). 

Civil  action,  tried  on  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace,  at  November  Term,  1886,  of  Duplix  Supe- 
rior Court,  before  Clark,  Judge. 

The  plaintiff,  as  landlord,  rented  certain  premises  for  farm- 
ing purposes  to  one  David  Cameron,  who  subrented  a  part 
of  the  same  to  one  John  Newell. 
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The  plaintiff  made  certain  advances  to  subtenant  Newell, 
without  the  request  and  not  at  the  instance  of  the  tenant 
Cameron. 

The  defendant  made  advances  to  Newell  at  the  request  of 
Cameron,  who  assumed  and  became  responsible  for  the  pay- 
ment thereof;  and  for  such  advances  Cameron  seized  (under 
claim  and  delivery  before  a  justice  of  the  peace)  certain  of 
the  crop  raised  by  subtenant  Newell  on  said  premises,  and 
delivered  the  same  to  defendant  in  payment  of  said  ad- 
vances— the  value  of  the  crop  being  less  than  $50. 

This  action  was  brought  by  plaintiff  to  recover  of  defend- 
ant the  sum  of  $33,  due  by  subtenant  Newell  to  the  plaintiff 
for  said  advances. 

It  was  in  evidence  that  Cameron  had  paid  to  plaintiff  the 
amount  of  rent  and  all  advances,  and  had  complied  with  all 
the  stipulations  contained  in  his  lease.  It  was  further  in 
evidence  that  the  property  turned  over  to  defendant  was  less 
in  value  than  the  advances  made  to  subtenant  Newell  by 
the  defendant,  at  the  request  of  tenant  Cameron. 

Upon  this  state  of  facts  the  Court  gave  judgment  against 
plaintiff  for  costs,  and  the  plaintiff  appealed. 

Mr.  W,  R.  AUejif  for  the  plaintiff. 

Messrs.  Ernest  Haywood  and  H.  E.  Faisouj  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  statute  of  1876- 
77,  in  direct  terms,  vests  in  the  landlord,  who  leases  his  land 
to  a  tenant,  all  the  crop  grown  on  the  rented  land  in  posses- 
sion until  the  rent  is  paid,  the  other  stipulations  in  the 
agreement  fulfilled,  or  damages  given  instead,  and  until  the 
lessor  or  his  assignors  "  shall  be  paid  for  all  advances  made 
and  expenses  incurred  in  making  and  saving  said  crop."  The 
Oodsj  §1754.  These  statutory  relations  grow  out  of  the  con- 
tract of  lease  for  the  securitv  of  the  landlord  and  in  aid  of 
the  credit  of  his  tenant  when  his  necessities  require  such  ad- 
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vances  to  enable  him  to  make  and  harvest  his  crop,  and 
thus  assure  to  both  the  fruits  of  his  labor  The  lien  given 
for  supplies  furnished  grows  out  of  the  relation  of  the  par- 
ties and  is  incident  to  that  relation.  The  statute  does  not 
take  in  advances  made  to  laborers,  or  sublessees  acting 
under  a  subordinate  and  subsequent  letting  from  the  lessee, 
who,  so  far  as  relates  to  the  lessor,  are  but  agencies  employed 
by  him  in  carrying  out  his  own  agreement,  at  least  unless 
made  with  the  privity  and  assent  of  the  lessee.  In  such 
case,  practically  the  advances  are  to  the  lessee  himself,  and 
the  statute  affixes  the  lien.  But  the  crop,  in  whatever  man- 
ner raised,  as  well  when  the  sublessee,  as  such,  cultivates  the 
land,  or  it  is  cultivated  by  employees  under  the  direct  con- 
trol of  the  lessee,  becomes  subject  to  the  statutory  lien  by 
force  of  the  statute,  his  obligations  to  the  landlord  being 
primary  and  paramount  to  any  subsequently  created,  as  is 
decided  in  Montague  v.  Mialy  89  N  C,  137. 

In  the  present  case,  the  plaintiff  Moore  made  the  advances 
for  which  the  action  is  prosecuted,  not  to  his  own  lessee, 
Cameron,  but  to  the  sublessee  of  Cameron,  Newell,  with  whom 
the  plaintiff  has  no  contract  relations,  and  this,  not  only 
without  his  request  or  at  his  instance,  by  which  Cameron 
himself  was  supplying  the  wants  of  his  own  tenant,  through 
the  defendant  Faison.  For  the  manner  of  furnishing  is  tan- 
tamount to  its  being  done  by  Cameron  himself,  so  far  at  least 
as  concerns  the  plaintiff  ^s  asserted  claim  to  a  prior  lien  for 
his  advances.  Cameron,  for  advances  made  to  his  tenant, 
would  occupy  towards  him  the  relation  of  lessor  with  the 
rights  incident  to  that  relation,  but  it  would  be  in  subordi- 
nation to  those  acquired  by  Moore  in  his  original  letting  of 
the  land,  since  whatever  arrangements  are  entered  into 
by  Cameron  they  are  under  and  by  virtue  of  the  lease  ob- 
tained from  the  owner  of  the  premises.  Montague  v.  Mial, 
supra. 
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li  is  sufficient  for  determining  the  appeal  to  say  that  Moore, 
in  voluntarily  crediting,  not  his  own  lessee,  but  one  engaged 
in  performing  the  obligations  of  Cameron,  under  Cameron's 
control,  cannot  assert  a  lien  therefor,  and,  as  every  stimula- 
tion in  his  lease  has  been  complied  with,  his  right  of  posses- 
sion terminates.    There  is  no  error.    Judgment  affirmed. 

No  error.  Affirmed. 


D.  F.  KINNEY  v.  P.  F.  LAUGHENOUR. 

Execution  against  the  Person — Arrest — Constitution — Seduction. 

1.  It  is  the  duty  of  the  Clerk  of  the  Court,  upon  the  application  of  the 

plaintiff,  to  issue,  in  proper  cases,  the  execution  against  the  person, 
under  §§142,  447  and  448  (8)  of  The  Code. 

2.  Such  execution  should  command  the  sheriff  to  arrest  the  defendant 

and  commit  him  to  the  jail  of  the  county  from  which  it  issued,  un- 
til he  shall  pay  the  judgment  or  be  discharged  according  to  law. 

8.  Section  291  (2)  of  The  Code^  authorizing  the  arrest  of  a  person  in  an 
action  for  seduction,  is  not  in  conflict  with  the  provision  of  the  Con- 
stitution prohibiting  imprisonment  for  debt. 

(Moore  v.  Mullen,  77  N.  C,  827;  Hoover  v.  Palmer,  80  N.  C,  818;  3foore 
V.  Green,  78  N.  C,  894;  Long  v.  McLeod,  88  N.  C,  8;  Houston  v. 
Wcdsh,  79  N.  C,  85;  and  Peebles  v.  Foote,  88  N.  C.  102;  cited  and 
approved). 

This  was  a  motion  upon  the  return  of  an  execution  against 
the  person,  heard  before  McRae,  Judge,  at  Spring  Term,  1886, 
of  Davidson  Superior  Court. 

In  the  complaint,  the  plaintiff  alleges  the  cause  of  action 
against  the  defendant  for  the  seduction  of  his  step-daughter, 
who  was  at  the  time  thereof  a  member  of  his  family  and  his 
servant.    At  the  time  the  summons  was  issued,  the  plaintiff 
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obtained  the  warrant  of  arrest,  which  was  duly  executed 
upon  the  defendant. 

In  the  course  of  the  action  he  obtained  a  judgment  against 
the  defendant,  and  thereupon  an  execution  duly  issued 
against  his  property,  w^hich  was  returned  unsatisfied. 

Thereafter  an  execution  issued  against  his  person,  of  which 
the  following  is  a  copy : 

DAVIDSON  COUNTY— SUPERIOR  COURT. 

D.  F.  Kinney,  Plaintiff,  ^ 

Against  >  Execution. 

P.  F.  Laughenour,  Defendant,  j 

The  State  of  North  Carolina, 

To  the  Sheriff  of  Yadkin  County — Greeting: 

Whereas,  judgment  was  rendered  on  the  7th  day  of  Sep- 
tember, 1885,  in  an  action  between  D.  F.  Kinney,  as  plaintiff, 
and  P.  F.  Laughenour,  as  defendant,  in  favor  of  said 
plaintiff,  and  against  the  said  defendant,  for  the  sum  of  two 
hundred  dollars  as  damages,  and  two  hundred  and  sixty- 
one  and  25-100  dollars  as  cost,  as  appears  by  the  judgment 
roll  filed  in  the  office  of  the  clerk  of  said  Court ;  And  whereas, 
the  said  judgment  was  docketed  in  this  county  on  the  7th 
day  of  September,  1885;  and  the  sum  of  two  hundred  dol- 
lars as  damages,  and  $261.25  as  cost,  are  now  due  thereon, 
with  interest  on  two  hundred  dollars  from  the  7th  day 
of  September,  1885;  And  whereas,  an  execution  against 
the  property  of  the  said  P.  F.  Laughenour  has  been  duly 
issued  to  you  and  returned  unsatisfied: 

You  are  therefore  commanded  to  arrest  the  said  P.  F. 
Laughenour,  the  defendant  herein,  and  have  his  body  before 
said  Court,  at  its  next  term,  to  be  held  for  the  county  of  Da- 
vidson, at  the  court-house  in  Lexington,  on  the  1st  Monday 
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in  March,  1886.    Herein  fail  not,  and  have  you  then  and 
there  this  writ. 
Issued  the  14th  day  of  January,  1886. 

C.  F.  LOWE, 
Clerk  Superior  Court  Davidson  County. 

Under  this  execution,  the  sheriff  accepted  a  bond  in  the 
sum  of  six  hundred  dollars  conditional  for  the  appearance 
of  the  defendant  before  the  Court  in  term,  "and  not  depart 
the  same  without  leave,"  &c. 

At  the  Spring  Term,  1886,  of  the  Court,  further  proceed- 
ings were  had.  whereof  the  following  is  a  copy : 

"The  defendant  presents  himself  in  answer  to  the  execu- 
tion issued  against  his  person,  dated  14th  day  of  January, 
1886,  and  in  exoneration  of  his  bond  given  the  sheriff  of 
Yadkin  county.  Plaintiff  moves  that  he  be  taken  in  custody 
and  committed  to  the  common  jail  of  Davidson  county,  to 
answer  the  exigency  of  the  writ.  The  Judge  being  of  the 
opinion  that  this  execution  was  not  in  its  form  warranted  by 
law,  denied  the  motion  at  cost  of  plaintiff,  and  plaintiff  ex- 
cepts. 

"  Plaintiff  now  moves  that  the  Judge  order  that  an  execution 
against  the  person  of  defendant  issue  forthwith.  The  Judge 
being  of  the  opinion  that  it  is  unnecessary  for  the  plaintiff 
to  apply  to  the  Court  in  term  for  the  issuance  of  such  pro- 
cess as  he  may  be  entitled  to  under  the  law,  declines  to  make 
the  order.  Plaintiff  excepts,  and  appeals  to  the  Supreme 
Court." 

Mr.  M,  jff.  Pinnix,  for  the  plaintiff. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  case).  The  statute  ( The 
Codey  §291,  par.  2)  provides,  that  a  defendant  may  be  arrested 
"  for  seduction,"  and  it  has  been  held,  that  this  provision  is 
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valid,  and  not  in  conflict  with  Art.  II.,  §16,  of  the  Constitu- 
tion, which  provides,  that  "  There  shall  be  no  imprisonment 
for  debt,  except  in  cases  of  fraud."  Damages  recovered  in 
an  action  for  seduction  do  not  constitute  a  debt,  in  the  sense 
implied  by  this  provision.  Moore  v.  Mullen^  77  N.  C,  327 ; 
Hoover  v.  Palmery  80  N.  C,  313 ;  Moore  v.  Green,  73  N.  C, 
394 ;  Long  v.  McLeod,  88  N.  C,  3. 

The  statute  ( The  Codcj  §442)  provides,  that  there  may  be 
execution  against  the  person  of  the  judgment  debtor,  and 
§447  prescribes  that,  "  If  the  action  be  one  in  which  the  de- 
fendant might  have  been  arrested,  an  execution  against  the 
person  of  the  judgment  debtor  may  be  issued  to  any  county 
within  the  State,  after  the  return  of  an  execution  against 
his  property,  unsatisfied  in  whole  or  in  part.  But  no  execu- 
tion shall  issue  against  the  person  of  a  judgment  debtor, 
unless  an  order  of  arrest  has  been  secured,  as  provided  in 
Title  IX.,  sub-chapter  1,  of  this  chapter,  or  unless  the  com- 
plaint contains  a  statement  of  facts  showing  one  or  more  of 
the  causes  of  arrest  required  by  §291,"  cited  above. 

In  this  case,  it  appears  that  the  verified  complaint  suffi- 
ciently alleged  a  cause  of  action  against  the  defendant  for 
the  seduction  of  the  plaintiff's  step-daughter,  and  in  addi- 
tion, there  was  an  affidavit  upon  which  and  the  complaint, 
a  warrant  of  arrest  issued.  Upon  the  judgment  obtained, 
an  execution  against  the  property  of  the  defendant  issued, 
and  this  w^as  returned  unsatisfied.  A  proper  execution 
against  the  person  of  the  defendant  might  therefore  have 
been  issued.  There  had  been  an  order  of  arrest  served  upon 
him,  and  moreover,  the  complaint  contained  a  statement  of 
facts  showing  a  cause  of  arrest.  An  execution,  purporting 
to  be  such  a  one,  did  issue,  but  it  was  insufficient.  It  ought 
to  have  commanded  the  sheriff,  or  other  proper  officer,  as 
directed  by  the  statute  {The  Code^  §448,  par.  3),  to  arrest  the 
defendant,  "  and  commit  him  to  the  jail  of  the  county,  un- 
til he  shall  pay  the  judgment,  or  be  discharged,  according 
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to  law,"  and  to  make  due  return  of  the  execution  to  the 
Court,  and  how  he  had  executed  the  same.  It  would  have 
been  well,  also,  in  connection  with  the  other  recitals  in  the 
execution,  to  have  made  brief  reference  to  the  cause  of  ar- 
rest, although,  perhaps,  this  is  not  essential  in  such  execu- 
tion. The  party  thus  arrested  must  be  committed  to  the 
jail  of  the  county  from  which  the  execution  issued.  The 
Code,  §444 ;  Houston  v.  Wdsh,  79  N.  C,  35  ;  Peebles  v.  Foote, 
83  N.  C,  102. 

It  must  be  observed,  in  Houston  v.  Walsh,  supra,  that  the 
Chief  Justice,  in  pointing  out  the  defects  in  the  execution 
referred  to  in  that  case,  had  reference  to  the  statute  (Battle's 
Eev.,  ch.  18),  suspending  the  Code  of  Civil  Procedure  in  cer- 
tain respects,  and  not  to  C.  C.  P.,  §261 ,  par  3,  which  pro- 
vided just  as  the  statute  {The  Code,  §448,  par.  3,)  now  pro- 
vides. 

As  the  defendant  asked  the  Court  to  commit  him  to  jail 
in  exoneration  of  his  surety,  if  the  plaintiff  had  joined  in 
such  request,  it  might  have  made  a  proper  order  so  com- 
mitting him,  "until  he  shall  (should)  pay  the  judgment 
or  be  discharged,  according  to  law,"  but  the  plaintiff  did  not 
ask  for  such  an  order.  The  Court,  therefore,  properly  de- 
clined to  make  it. 

Nor  was  it  necessary  that  the  Court  should  order  that  an 
execution  issue  forthwith  against  the  person  of  the  defend- 
ant The  facts  being  as  they  appear  to  us,  it  was  the  duty 
of  the  clerk,  upon  application  of  the  plaintiff,  or  his  coun- 
sel, to  issue  a  proper  execution  against  the  person  of  the  de- 
fendant, as  indicated  above,  without  an  order  of  the  Court. 
Nothing  appearing  to  the  contrary,  the  plaintiff  may  yet 
apply  for  and  obtain  such  execution. 

There  is  no  error,  and  the  order  appealed  from  must  be 
affirmed. 

No  error.  AflSrmed. 
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E.  B.  KERLEE  et  al.  v.  M.  A.  CORPENING,  Ex'r,  et  al. 

^Presumption — Payment — Parties — Pleading. 

1.  Where  a  clerk  and  master,  in  the  years  1855  and  1858,  received 

moneys  arising  from  the  sale  of  lands  for  partition,  under  a  decree 
of  the  Court  of  Equity,  but  no  demand  was  made  or  proceedings 
instituted  by  the  parties  entitled  to  receive  them  until  the  year  1880 ; 
Heldf  that  the  statutory  presumption  of  payment  or  satisfaction 
must  prevail. 

2.  Under  an  order  of  reference,  by  consent,  containing  directions  to  the 

referee  to  ascertain  what  sums  the  clerk  and  master  had  received, 
when  received,  and  a  further  provision  that  **  his  decision  of  the  law 
is  open  to  revision  in  this  and  other  Courts  having  jurisdiction,''  it 
is  competent  for  the  defendant  to  set  up  the  presumption  of  payment 
from  lapse  of  time,  notwithstanding  no  answer  was  filed. 

3.  In  all  actions  and  proceedings  demanding  relief,  the  names  of  all  the 

parties  thereto  should  be  properly  set  forth  in  the  summons  and 
pleadings.  A  general  designation  of  them  as  ''the  heirs  of  M.  C." 
is  irregular  and  will  not  be  tolerated. 

(Bradford  v.  Erwin,  12  Ired.,  291.  cited  and  approved). 

This  is  a  civil  action,  which  was  tried  at  Spring  Term, 
1886,  of  McDowell  Superior  Court,  before  Graves,  Judge^ 
upon  referee's  report  and  exceptions. 

The  facts  upon  which  the  present  action  depends  are  those 
set  out  in  the  case  of  Curtis*  heirs,  reported  in  82  N.  C, 
435,  where  a  remedy  was  sought  in  a  motion  in  the  cause  as 
originally  constituted  in  the  Court  of  Equity  and  re-instated 
on  the  docket  of  the  Superior  Court  for  that  purpose.  It  is 
needless  to  restate  them.  The  present  proceeding,  suggested 
in  the  opinion  then  delivered,  is  by  an  independent  motion 
after  notice,  made  under  the  provisions  of  The  Code,  sec. 
1880.  A  demurrer  to  the  complaint  was  put  in,  and  not  be- 
ing acted  on  at  Fall  Term,  1883,  an  order  of  reference  by 
consent,  was  made  to  M.  H.  Justice,  "  to  take  and  state  an 
account,  showing: 
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(1).  What  sums  of  money,  if  any,  came  to  the  hands  of  C. 
L.  S.  Corpening,  deceased,  former  clerk  and  master,  as  the 
proceeds  of  the  sale  of  the  lands  of  Moses  Curtis,  deceased, 
and  when  such  sums  came  to  his  hands; 

(2).  What  amount,  if  any,  is  now  due  the  plaintiffs  in  this 
case  in  consequence  of  a  failure  to  pay  over  to  the  parties  in 
interest ; 

(3).  What  sums  have  been  paid,  when  paid,  if  any,  by  the 
said  Corpening  in  his  life-time. 

(4).  The  referee  will  pass  upon  all  questions  of  fact  and 
state  his  conclusions  of  law,  and  make  his  report  to  the  next 
tenn;  and  it  is  agreed  that  the  referee  find  his  facts,  and 
upon  such  facts  give  his  opinion  as  to  the  law  arising  thereon, 
it  being  fully  agreed  that  the  decision  of  the  law  is  open  to 
revision  in  this  and  other  Courts  having  jurisdiction." 

It  appears  that  lands  belonging  to  Moses  Curtis,  and  at  his 
death  devised  to  his  wife  for  life,  and  to  his  children  in  re- 
mainder, were  sold  under  a  decree  of  the  Court  of  Equity  of 
McDowell  county,  and  after  confirmation  and  an  allowance 
for  seUing,  it  was  ordered,  at  Fall  Term,  1855,  that  "  the  clerk 
and  master  loan  the  purchase  money,  after  paying  the  costs 
in  the  case,  until  tlve  next  term,  taking  bond  and  security,"  &c. 

William  M.  Carson,  who  had  previously  held  the  office  of 
clerk  and  master,  at  the  same  term  resigned  it,  and  C.  L.  S. 
Corpening,  testator  of  the  defendant  Martha,  was  appointed 
in  his  place,  and. continued  to  hold  it  until  the  Court  to 
which  it  was  attached  ceased  to  exist,  in  1868.  Mary  Curtis 
died  in  1884,  and  the  plaintiff,  who  had  married  a  daughter, 
became  her  administrator.  The  testator  of  the  defendant,  as 
is  averred  in  the  pleadings,  died  in  1875. 

The  referee  finds  from  the  recitals  in  the  deed  from  C  L. 
8.  Corpening,  executed  in  his  official  capacity,  by  direction  of 
the  Court,  to  Thomas  Hemphill,  substituted  in  place  of 
Thomas  L.  Hill,  the  original  purchaser,  w^hose  surety  he  had 
become,  and  who  had  paid  the  debt,  for  portion  of  the  lands 
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so  sold,  that  the  testator,  Corpening,  received  on  October  28th, 
1855.  the  sum  of  $238,  which,  with  interest  thereon,  he  is 
•charged  with,  in  the  account  rendered.  This  sum  is  somewhat 
enlarged  by  an  erroneous  mode  of  computation,  whereby  the 
principal  money  is  increased  by  an  excess  of  interest  above 
s,  small  credit,  which  thus  itself  becomes  an  interest-bearing 
principal. 

The  defendants  excepted  to  the  report  of  the  referee : 

1.  That  it  appeared  that  the  clerk  and  master  was  ordered, 
sX  Fall  Term,  1855,  to  loan  out  the  money  in  question,  and 
there  was  no  evidence  that  he  was  ever  afterwards  directed 
to  collect  the  money,  or,  at  least,  the  principal. 

2.  That  if  the  same  was  collected,  there  was,  under  the 
facts  of  this  case,  a  presumption  that  it  had  been  paid  to  the 
parties  entitled,  and  there  was  no  evidence  to  rebut  the  same. 

The  case  coming  on  to  be  heard,  upon  the  report  and  the 
exceptions  thereto,  filed  by  both  parties,  it  was  ordered  that 
all  the  exceptions  of  the  plaintiff  be  overruled ;  and  it  was 
farther  ordered  that  the  first  exception  of  the  defendant  be 
overruled,  but  the  second  exception  of  the  defendant,  to  the 
effect  that  demand  is  presumed  satisfied,  discharged  and 
abandoned,  was  sustained.  It  was  further  adjudged  that  the 
defendants  have  judgment  for  cost. 

From  this  ruling,  and  the  judgment  rendered  thereon, 
the  plaintiffs  appealed,  and  the  only  question  presented  is, 
as  to  the  raising  of  the  statutory  presumption  of  payment 
upon  the  facts  found. 

Messrs.  W,  H,  Malone  and  John  DevereuXf  Jr,y  for  the  plain- 
tiffs. 

No  counsel  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  case  as  above).  There 
passed  into  the  hands  of  Corpening,  by  virtue  of  his  oflSce, 
in  October,  1855,  the  sum  of  money  mentioned,  and  he  w^as 
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by  the  decree  directed  to  lend  it  out  on  security  until  the 
succeeding  term,  but  it  does  not  appear  that  any  such  loan 
was  made.  He  received  from  another  purchaser,  Spoke,  on 
April  27th,  1858,  the  sum  of  $76,  which  on  the  next  day 
he  paid  over  to  one  Burgin,  guardian  of  Mary  Curtis,  as  the 
order  apportioning  the  fund  required ;  and  again  he  paid 
the  plaintiff,  E.  B.  Kerlee,  her  succeedingguardian,  $20,  on  No- 
vember 3d.  1859;  from  what  source  received  does  not  appear. 
There  is  no  controversy  in  regard  to  these  funds,  since  the 
referee  only  charges  the  clerk  and  master  with  his  collection 
from  Hemphill,  and  the  facts  are  adverted  to  in  connection 
with  the  long  silence  that  has  since  intervened  up  to  the 
institution  Df  the  present  action,  in  September,  1880. 

Now,  the  fund  is  traced  into  the  clerk's  hands,  and  in  no 
manner  is  he  acquitted  of  his  direct  responsibility  to  those 
entitled  to  it.  If  he  misappropriated  the  money,  or  failed 
to  lend  it,  and  collect  and  pay  over  the  annual  interest,  it 
would  be  a  breach  of  his  bond,  and  subject  him  to  an  action. 
It  is  from  this  long  delay,  and  in  explanation  of  it,  that  the 
statute  deduces  the  inference  of  payment  or  satisfaction,  and 
requires  affirmative  proof  of  non-payment.  None  such  has, 
in  this,  been  offered.  The  presumption,  therefore,  must  pre- 
vail. 

But  it  is  argued  that  no  such  defence  has  been  set  up  spe- 
cifically, and  this  is  true  as  to  every  defence,  since  no  answer 
has  been  filed,  unless  what  is  termed  a  demurrer  be  so  con- 
sidered, and  this  it  does  not  purport  to  be.  But  the  consent 
reference,  signed  by  counsel  and  "affirmed"  by  the  Judge, 
sends  the  whole  subject  of  controversy  to  the  referee,  and 
specially  to  determine  what  is  due  fi'om  the  testator's  estate 
to  the  plaintiffs,  and  payments  partial  or  in  full  must  be  in- 
quired into,  to  ascertain  the  result.  The  defendant  has 
the  same  right  to  contest  as  the  plaintiffs  to  establish  their 
claims,  and  to  avail  themselves  of  the  rules  of  evidence  ap- 
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plicable  thereto.  We  concur,  consequently,  in  the  ruling  of 
the  Judge  and  his  disposal  of  the  cause. 

We  have  proceeded  to  consider  the  appeal  upon  its  merits 
because  our  conclusion  is  against  the  plaintiffs.  Had  our 
opinion  been  different,  we  should  have  paused  in  making  a 
decision  until  the  parties  interested  in  the  fund  are  introduced 
into  the  cause.  But  three  only  of  the  plaintiffs'  names 
are  found  in  the  pleadings,  the  plaintiff  Kerlee  and  wife  in 
their  right,  and  himself,  as  administrator  of  Mary  Curtis, 
and  the  numerous  others  are  described,  without  naming 
them,  as  "heirs  at  law  of  Moses  Curtis,  deceased,"  and  this 
cannot  be  tolerated.  Who  are  the  heirs  at  law  of  a  deceased 
person,  is  a  question  of  law.  Bradford  v.  Ervdn,  12  Ired., 
291 ;  and  the  defect,  after  being  pointed  out  in  the  demur- 
rer, has  not  been  removed.  Persons  who  demand  money 
from  others,  must  appear  in  the  record  in  proper  person,  so 
that  the  defendant  may  know  the  money  wall  go  into  the 
hands  of  rightful  claimants,  and  he  not  be  exposed  to  a 
suit  for  the  same  from  others.  When  the  summons  was 
issued  there  were  no  named  plaintiffs,  and  only  the  compre- 
hensive term,  *  heirs  of  Moses  Curtis,"  was  used  to  cover 
all  who  might  have  that  relation  toward  the  deceased,  while 
these  were  designated  by  name  when  the  complaint  was 
filed. 

There  is  no  error,  and  the  judgment  below  is  affirmed. 

No  error.  Affirmed. 
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W.  H.  PfflFER,  Assignee  of  M.  E.  CROWELL,  v.   MARSHALL  E. 

ALEXANDER. 

Issues — Judge^s  Charge — Exceptions. 

1.  Where  at  the  commencement  of  the  trial  certain  issues  were  agreed 

upon  by  the  parties  to  the  action,  but  subsequently  the  Court  substi- 
tuted others  without  objection;  Held,  that,  after  verdict  an  excep- 
tion that  such  issues  were  not  properly  submitted,  came  too  late. 

2.  Willie  it  may  not  be  sufficient  ground  for  a  new  trial  that  the  Court 

failed  to  give  instructions  to  which  the  appellant  might  have  been 
entitled  if  he  had  requested  them,  it  is  nevertheless  the  duty  of  the 
Judge  to  declare  and  explain  the  law  arising  upon  the  facts  as  they 
bear  upon  the  issues;  and  simply  calling  attention  to  the  issues,  with- 
out further  instruction,  is  error. 

(Albright  v.  Mitchell,  70  N.  C,  445;  MUler  v.  Miller,  89  N.  C,  209;  Wad- 
dell  V.  Stoann,  91  N.  C,  108,  cited  and  approved). 

This  is  a  civil  action,  which  was  tried  before  Avery ^  Judge, 
at  October  Term,  1886,  of  Mecklenburg  Superior  Court. 

The  action  was  brought  by  the  plaintiff,  as  assignee  of  a 
mortgage  debt,  to  recover  damages  for  the  unlawful  seizure 
and  conversion  of.  a  stock  of  goods  by  the  defendant,  which 
the  plaintiff  alleges  belonged  to  him  by  virtue  of  a  mortgage 
made  to  secure  the  debt  mentioned,  and  which  was  assigned 
to  him  by  the  mortgagee  therein.  The  defendant  denies  the 
material  allegations  of  the  complaint.  He  alleges  that  he 
seized  and  sold  the  goods  in  question,  as  sheriff,  by  virtue  of 
certain  executions  properly  in  his  hands,  and  that  the  plain- 
tiff had  no  title  to  them;  that  his  supposed  title  was  fraudu- 
lent and  void  as  to  the  creditors  of  the  mortgagor  under 
which  he  claimed,  &c. 

When  the  trial  was  commenced,  the  following  issues  were 
agreed  uf>on  by  the  counsel : 

1.  Is  the  plaintiff  owner  of  the  property  described  in  com- 
plaint ? 
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2.  Did  the  defendant  wrongfully  seize  and  convert  it? 

3.  What  is  the  value  of  it  ? 

There  was  much  evidence  produced,  part  of  it  tending  to 
prove  fraud,  as  alleged  by  the  defendant,  and  other  parts  of 
it,  to  prove  the  contrary.     In  the  course  of  the  trial : 

"  During  the  argument  of  the  case  by  the  last  counsel  for 
defendant,  his  Honor  announced  to  the  counsel  that  he  had 
determined  to  submit  the  issues  set  forth  in  the  record,  with 
a  view  to  elict  the  facts  in  the  nature  of  a  special  verdict  or 
finding  of  fact,  and  read  the  issues  he  proposed  to  submit^ 
and  same  were  examined  by  defendant's  counsel  who  last 
spoke,  and  commented  on  to  the  jury.  There  was  no  excep- 
tions taken  to  his  Honor's  ruling. 

The  Court  then  called  the  attention  of  the  jury  to  the  tes- 
timony as  bearing  upon  the  issues  which  his  Honor  had 
framed,  but  did  not  give  any  instructions  upon  the  law  ;  nor 
was  there  any  request  by  the  defendant  that  his  Honor 
should  give  the  instructions;  nor  any  exceptions  because  his 
Honor  did  not  give  the  instructions;  but  at  the  conclusion 
of  the  testimony  handed  his  requests  for  special  instructions 
to  the  Court. 

A/ter  the  jury  had  returned  the  verdict  upon  the  issues,, 
the  defendant,  by  his  counsel,  moved  the  Court : 

1.  For  a  judgment  upon  the  verdict. 

2.  For  a  judgment  upon  the  facts  admitted,  and  the 
verdict. 

3.  If  judgment  for  defendant  is  refused,  defendant  then 
moves  for  a  new  trial  for  errors  committed  in  the  trial  of 
said  cause,  in  admitting  evidence  against  defendant's  objec- 
tions, in  refusing  prayers  for  instructions  submitted  by  the 
defendant,  and  for  errors  in  the  instructions  given,  for  re- 
fusing to  submit  issues  tendered  by  defendant,  and  agreed 
on ;  and  in  submitting  issues  which  were  passed  upon  by 
the  jury." 
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The  Court  denied  the  motion  for  a  new  trial,  and  gave 
judgment  for  the  plaintiff,  from  which  the  defendant  ap- 
pealed to  this  Court. 

Mr.  D.  A.  Covington,  for  the  plaintiff. 
Messrs.  Piatt  D,   Walker  and   W.    W.  Fleming,  for  the  de- 
fendant. 

Merrimon,  J.,  (after  stating  the  case).  The  issues  agreed 
upon  by  the  parties  before  the  trial  began,  to  be  submitted  to 
the  jury,  were  the  principal  ones  raised  by  the  complaint  and 
answer,  and  ought  regularly  to  have  been  submitted.  The 
appellant  had  the  right  to  have  them,  or  others  substan- 
tially like  them,  submitted,  if  he  had  insisted  upon  his  right 
at  the  proper  time.  Albright  v.  Mitchell,  70  N.  C,  445 ;  Miller 
V.  Miller,  89  N.  C,  209;   Waddell  v.  Swami,  91  N.  C,  108. 

But  the  Court,  during  the  progress  of  the  trial,  and  before 
the  argument  of  counsel  to  the  jury  was  closed,  deemed  it 
proper  and  expedient  to  submit  numerous  issues  other  than 
those  agreed  upon — drew  them  up  and  gave  the  appellant's 
counsel  notice  of,  and  opportunity  to  discuss  them,  and  he 
did  comment  upon  them  to  the  jury,  raising  no  objection  to 
them  and  making  none,  that  the  issues  agreed  upon  had 
been  set  aside.  If  the  appellant  was  not  satisfied  with  what 
the  Court  did  in  this  respect,  he  ought,  when  it  declared  its 
purpose,  to  have  made  proper  objection,  as  he  had  the  right 
to  do ;  and  as  he  did  not,  he  must  be  held  to  have  waived 
his  right  to  object  to  them,  especially,  as,  taking  them  alto- 
gether, they,  in  effect,  secured  the  finding  of  the  principal 
fiacts  by  the  jury  embraced  by  the  material  issues  raised 
by  the  pleadings.  It  could  not  be  just,  nor  would  it  com- 
port with  the  dignity  and  seriousness  of  orderly  procedure, 
to  allow  a  party  to  test  his  fortune  in  the  course  of  the  action 
by  submitting  issues  of  fact  to  the  jury,  not  in  themselves 
illegal,  to  which  he  made  no  objection  at  the  time  they  wero: 
22* 
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submitted,  and  failing  of  success,  to  grant  him  a  new  trial, 
upon  the  ground,  that  he  might  have  objected  successfully 
in  apt  time  to  such  issues,  and  failed  to  do  so.  Having 
agreed — certainly  by  implication — to  submit  numerous  issues, 
instead  of  the  three  agreed  upon,  he  cannot  be  allowed  to 
change  his  purpose  after  ati  unsuccessful  result,  and  have  a 
new  trial,  because  he  might  possibly  have  been  more  fortu- 
nate if  the  three  issues,  or  they  and  others,  had  been  sub- 
mitted. 

It  appears  that  the  Court  simply  directed  the  attention  of 
the  jury  to  the  bearing  of  the  evidence  upon  the  issues  sub- 
mitted, *  but  he  did  not  give  any  instructions  upon  the 
law " — the  case  settled  on  appeal  so  states — nor  was  there 
any  special  request  by  the  appellant,  after  the  three  issues 
agreed  upon  were  rejected,  that  the  Court  should  give  the 
special  instructions  at  first  prayed  for,  nor  were  exceptions 
taken  at  the  time  the  issues  were  given  to  the  jury,  because 
they  were  not  given.  But  the  statute  (The  Code,  §413)  ex- 
pressly prescribes,  that  the  Judge  shall  "declare  and  ex- 
plain the  law  arising  "  upon  the  facts  as  they  bear  upon  the 
issues  submitted,  while  it  may  be,  if  he  fails  to  do  so,  and 
the  party  complaining  fails  at  the  proper  time  to  ask  that 
particular  or  proper  instructions  as  to  the  law  be  given,  or  to 
object  because  such  instructions  were  not  given,  he  might 
not  afterwards  be  heard  to  complain.  In  this  case,  at  the 
-close  of  the  evidence,  the  appellant's  counsel  did  ask  the 
Court  to  give  numerous  special  instructions,  intended  no 
doubt  at  first  to  apply  to  the  three  issues  set  aside,  but  they 
w^ere  quite  as  pertinent  to  the  issues  submitted,  and  ought 
to  have  been  given,  if  they  embraced  the  law  applicable;  or 
if  they  did  not,  then  they  should  have  been  modified  and 
given ;  or  the  prayer  should  have  been  denied,  and  proper 
instructions  as  to  the  law,  given.  The  instructions  asked  for 
were  not  withdrawn ;  they  remained  before  the  Court,  and 
should  have  been  disposed  of  in  a  proper  way.     As  they 
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were  not,  there  is  erfor.  The  appellant  is  not  entitled  to 
judgment  upon  the  verdict.  The  material  facts  of  the  case 
are  not  admitted  on  either  side.  A  copy  of  the  deed  of  mort- 
gage attacked  for  fraud  is  not  set  forth  in  the  record,  but  so 
far  as  appears  from  the  pleadings  and  the  evidence,  it  is  not 
upon  its  face  fraudulent,  and  the  jury  expressly  find  that  it 
was  not  made  "  with  the  actual  intent  of  the  parties  "  to  it,  to 
defraud  the  creditors  of  the  mortgagor.  He  is,  however,  en- 
titled to  a  new  trial,  and  to  that  end  let  this  opinion  be  certified 
to  the  Superior  Court  according  to  law.  It  is  so  ordered. 
Error.  Venire  de  novo. 


J.  E.  AUSTIN  and  wife  v.  J.  E.  KING. 
Evidencer —  Tax-List 

1.  The  facts  that  one  of  the  parties  listed  the  land  in  controversy  for  tax- 

ation, and  paid  the  taxes  assessed,  before  there  was  any  controversy 
about  it,  and  that  the  other  did  not,  are  admissible  in  evidence  to 
be  considered  by  the  jury,  with  other  evidence,  tending  to  show 
the  claim  of  title  to,  and  possession  of  the  land  by  the  parties,  and 
their  acts  and  conduct  towards  it. 

2.  The  tax-lists  are  admissible  in  evidence  to  show  these  facts. 
{Thorhburg  v.  Martin,  93  N.  C. ,  250,  cited  and  commented  on). 

This  was  a  civil  action,  tried  before  Avery,  Judge,  at 
February  Term,  1886,  of  Union  Superior  Court. 

There  was  a  verdict  and  judgment  for  the  plaintiffs,  from 
which  the  defendant  appealed.  The  facts  are  sufficiently 
stated  in  the  opinion  of  the  Court. 

Mr.  D.  A,  Covington',  for  the  plaintiffs. 
Mr.  J.  J.  Vann,  for  the  defendant. 
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Davis,  J.  The  feme  plaintiflF  claims  under  a  deed  from  J. 
Morgan  Rea  to  J.  L.  Rea,  her  ancestor,  dated  March  25thy 
1857,  and  registered  May  27th,  1880.  The  plaintiff  also 
offered  in  evidence  a  deed  from  J.  L.  Rea  to  J.  Morgan  Rea, 
dated  October  18th,  1858,  and  registered  September  9th, 
1884.  It  was  admitted  that  both  these  deeds  covered  the 
land  in  question,  and  it  was  contended  by  the  plaintiffs  that 
the  last  named  deed  was  in  their  possession  at  the  commence- 
ment of  this  action,  and  was  filed  with  the  clerk  of  the  Court 
for  the  inspection  of  the  defendant,  and  while  so  in  custody 
of  the  clerk,  the  defendant  procured  possession  thereof,  and 
had  it  registered  without  the  sanction  of  the  Court,  and  with- 
out the  knowledge  of  the  plaintiffs  and  against  their  will. 
They  contend  that  this  deed  from  J.  L.  Rea  to  J.  Morgan 
Rea  was  surrendered  by  the  latterto  the  former,  for  cancella- 
tion, before  registration,  for  the  i)urpose  of  revesting  the 
title  in  the  said  J.  L.  Rea,  and  one  of  the  issues  submitted  to 
the  jury  was: 

"Did  J.  Morgan  Rea  surrender  to  J.  L.  Rea,  the  deed  exe- 
cuted by  J.  L.  Rea  to  J.  Morgan  Rea,  for  the  land  in  contro- 
versy, for  the  purpose  of  annulling  the  said  deed  and  re- 
vesting the  title  in  said  J.  L.  Rea?" 

The  defendant  denies  that  the  deed  was  surrendered  for 
any  such  purpose,  and  claims: 

1st.  Under  the  said  deed  from  J.  L.  Rea  to  J.  Morgan  Rea. 

2d.  Under  the  will  of  J.  Morgan  Rea,  dated  March  26th, 
1859,  by  which  the  land  in  controversy  was  devised  to  the 
widow  of  the  testator  for  life,  with  remainder  to  his  two  sons, 
James  Rea  and  Pinkney  Rea,  and  by  mesyie  conveyances 
from  said  James  and  Pinkney  Rea. 

W.  F.  Rea,  a  son  of  J.  Morgan  Rea,  testified,  among  other 
things,  that  in  December,  1858,  he  was  at  his  father's  house, 
and  J.  L.  Rea  was  there — that  J.  Morgan  Rea  and  one 
Austin  were  looking  over  the  papers  of  the  said  Morgan 
Rea,  and  while  so  engaged,  J.  L.  Rea  said  to  his  father, 
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Morgan  Rea:  "There  is  that  deed  now,"  pointing  to  a  deed 
among  the  papers ;  his  father  took  up  the  deed  and  handed 
it  to  him  and  said,  **  here,  that  is  yours."  The  next  morning, 
in  response  to  a  question,  J.  Morgan  Rea  told  the  witness 
that  J.  L.  Rea  had  had  a  difficulty  and  was  about  to  go  to 
Georgia,  and  in  order  to  save  his  land,  had  conveyed  the 
same  to  him  (the  father) ;  that  he  had  been  to  Georgia,  had 
returned,  fixed  up  his  difficulty,  and  that  he  (the  father) 
had,  on  the  day  before,  surrendered  the  deed  to  his  son,  J.  L. 
Rea. 

There  was  other  evidence  tending  to  show  that  J.  M.  Rea 
Lad  surrendered  the  deed  to  J.  L.  Rea. 

The  defendant,  to  sustain  his  contention  that  the  deed 
from  J.  L.  Rea  to  J.  M.  Rea  was  never  surrendered  by  the 
latter  to  the  former,  with  other  evidence,  proposed  to  offer 
the  tax -lists  of  Union  county,  for  the  purpose  of  showing 
"that  J.  L.  Rea  returned  for  taxation  for  the  year  1858,  107 
acres  of  land,  none  for  taxation  for  the  year  1859;  that  J. 
M.  Rea  returned  no  part  of  the  land  in  dispute  for  1858,  but 
in  1859  returned  for  taxation  180  acres,"  and  they  proposed 
further  to  show  that  the  107  acres  was  the  land  in  dispute. 
"The  plaintiff  objected  to  this  testimony,  in  so  far  as  it  re- 
lated to  J.  M.  Rea  giving  in  said  land  for  taxation,  because 
it  was  a  declaration  in  his  own  interest,  and  was  therefore 
incompetent."  This  objection  was  sustained  and  the  defend- 
ant excepted. 

This  is  the  first  exception  in  the  record,  and  presents  the 
question  :  Was  there  error  in  excluding  the  tax-lists? 

We  have  been  unable,  either  by  the  aid  of  counsel  or  our 
own  researches,  to  find  any  direct  adjudication  of  the  ques- 
tion in  the  Courts  of  this  State.  In  Thomhurg  v.  MastiUy 
93  N.  C,  258,  the  plaintiff  was  seeking  to  enforce  the  specific 
performance  of  a  contract  for  the  purchase  of  the  interest  of 
one  Mastin  in  certain  land  owned  by  said  Mastin  and  one 
Transon.    The  contract  was  made  in  1863,  and  it  was  in- 
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sisted  by  the  defendants  (heirs  of  Mastin)  that  the  plaintiff 
had  abandoned  his  contract.  It  was  in  evidence,  and,  it 
seems,  without  objection,  that  Thornburg  had  not  returned 
the  land  for  taxation,  but  there  was  no  evidence  as  to  who 
had  listed  it.  It  was  insisted  for  the  defendants  that  the 
failure  of  Thornburg  to  list  the  land  for  taxation  was  strong 
evidence  of  the  abandonment  of  his  equity,  and  on  the  other 
side,  the  plaintiff  insisted  that  as  there  was  no  evidence  to 
show  who  had  listed  it,  it  was  to  be  presumed  that  Transon 
(the  other  tenant  in  common)  had  done  so.  In  that  case» 
the  Court  charged  the  jury  that  where  there  were  tenants  in 
common  of  land,  either  of  them  could  give  it  in  for  taxation, 
and  if  given  in  by  either,  it  was  sufficient.  The  defendant 
excepted  to  this  charge,  and  on  appeal,  this  Court  sustained 
the  Judge  below.  Judge  Ashe  said:  "Any  one  supposing 
that  he  had  a  claim  upon  the  land  of  another,  may  list  it 
and  pay  the  taxes,  but  that  would  be  very  slight,  if  any,  ev- 
idence tending  to  establish  his  title;  for  two  or  more  persons 
may  give  in  the  land  for  taxation,  which  is  sometimes  done, 
each  thinking  that  it  in  some  way  tends  to  strengthen  his 
claim.  The  tax-book  did  not  show  who  had  listed  the  land 
for  taxation  since  the  plaintiff's  bill  was  dismissed,  but  the 
plaintiff  may  have  supposed,  as  he  had  only  an  equitable 
claim  upon  the  land,  it  was  the  duty  of  the  owner  of  the 
legal  estate  to  list  it  for  taxation." 

Such  evidence  may  be  of  greater  or  less  weight,  according 
to  circumstances;  of  this  the  jury  must  determine.  The 
listing  of  land  and  paying  taxes  for  supposed  advantage, 
where  there  is  controversy,  would  be  of  no  weight,  and  if 
done,  post  litem  inotam,  should  be  excluded.  But  wliere 
there  is  conflicting  evidence  as  to  what  the  pur{)Ose  of  the 
parties  was,  we  can  see  no  reason  why  tho  acts  and  conduct 
of  each  of  them  toward  the  subject-matter,  at  a  time  when 
there  was  no  dispute,  should  not  go  to  the  jury  to  aid  them 
in  coming  to  a  conclusion  as  to  what  that  purpose  was. 
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The  fact  that  at  a  time  when  there  was  no  controversy 
about  the  title — ante  litem  motam — ^A  listed  property  for 
taxes,  prior  to  a  given  period,  and  ceased  to  list  it  after  that 
period,  and  B,  claiming  A's  title,  did  not  give  it  in  prior  to 
the  period  named,  but  did  give  it  in  subsequent  to  that 
period,  is  some  evidence  to  show  that  B  and  not  A  became 
the  owner,  legal  or  equitable,  after  the  change.  It  is  not  the 
dedaratiorif  but  the  act  of  the  party ;  an  independent  circum- 
stance, to  be  weighed  by  the  jury. 

''The  books  of  assessment  of  public  taxes  are  admissible 
to  prove  the  assessment  of  the  taxes  upon  the  individuals, 
and  of  the  propertj'  therein  mentioned."  1  Greenleaf  Ev.> 
§493. 

Strode  v.  Seaton,  2  Ad.  &  El.  (reported  in  29  Eng.  Com. 
Law  Reps.,  62),  was  an  action  of  ejectment,  tried  before 
Lord  Denman,  C.  J.,  at  the  Bristol  Assizes.  The  land  tax 
assessments  were  offered  in  evidence,  and  it  was  objected  to 
as  inadmissible,  but  "the  Lord  Chief  Justice  received  them, 
subject  to  the  objection,"  and  this  ruling  was  sustained  by 
the  ruling  of  King's  Bencli.  The  Chief  Justice,  referring  to 
the  question  of  title  involved  in  that  case,  said :  "  That  de- 
pended upon  a  number  of  deeds,  upon  the  assessments,  and 
upon  a  great  deal  of  other  evidence,  which  was  very  largely 
discussed  on  both  sides,  and  I  think  the  verdict  was  correct." 

In  Roukindorff  v.  Taylor^s  Lessee,  4  Peters,  358,  the  tax- 
books,  regularly  made  up  by  the  proper  officers,  were  admitted 
as  evidence.     See  also  Fletcher  v.  Fuller^  120  U.  S.,  534. 

When  this  case  was  before  this  Court,  as  re[)orted  in  91  N. 
C,  290,  Merrimon,  Judge,  referring  to  the  evidence,  said :  "  A 
slight  fact  may  have  turned  the  scale  on  the  trial  in  favor  of 
the  defendant,  so  that  it  became  important  to  exclude  slight 
improper  evidence  on  the  one  side  or  the  other."  It  is  of 
ecjual  importance  that  no  proper  evidence,  though  it  may  be 
slight,  should  be  excluded. 
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We  think  there  was  error  in  excluding  the  tax-lists,  and 
this  entitles  the  defendant  to  a  new  trial. 

It  is  not  necessary  that  we  should  consider  the  other  ex- 
<;eptions  presented  in  the  record.     There  is  error. 

Error.  Venire  de  novo. 


ROBT.  SIMPSON  and  wife  v.  JAMES  M.  HOUSTON. 

Homestead — Exemption  from  Sale  under  Execution. 

1.  The  plaintiff  R.  S.,  having  been  adjudicated  a  bankrupt,  and  the  land 

in  controversy  having  been  assigned  to  him  as  his  homestead  in  the 
bankruptcy  proceedings,  it  is  exempt  from  sale  under  execution 
issued  on  a  judgment  for  a  fiduciary  debt  which  is  not  discharged 
by  his  discharge  in  bankruptcy. 

2.  This  exemption  from  sale  under  execution  against  the  homesteader 

follows  the  land  when  conveyed  by  him  to  another  party. 
S.  When  the  wife  does  not  join  with  the  husband  in  making  the  deed, 
the  status  of  the  land  as  a  homestead  is  unaltered. 

[Markham  v.  Hicks,  90  N.  C,  204;  Lamb  v.  Chamneas,  84  N.  C,  379; 
Murphy  v.  McNeil,  82  N.  C,  221;  cited  and  approved). 

This  was  a  civil  action,  tried  before  Avery,  Judge,  at  Feb- 
ruary Term,  1886,  of  Union  Superior  Court. 

There  was  judgment  for  the  defendant,  from  which  the 
plaintiffs  appealed. 

The  facts  are  the  same  as  in  the  case  of  Hasty  v.  Simpson^ 
84  N.  C,  590. 

Mr.  W.  P.  Bynum,  for  the  plaintiffs. 
Mr.  D.  A.  Covington,  for  the  defendant. 

Smith,  C.  J.  The  facts  stated  in  the  case  in  the  present 
appeal  are  essentially  the  same  as  those  before  the  Court  in 
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^(u/y  V.  SimpsoTiy  reported  in  84  N.  C,  590,  and  the  rehearsal 
is  entirely  unnecessary  to  an  understanding  of  the  matter  in 
ijontroversy.  Then  the  application  was  to  set  aside  the  exe- 
cution under  which  the  land  allotted  as  a  homestead  to  the 
bankrupt  had  been  sold,  and  it  was  refused.  The  present 
action,  as  suggested  in  that  opinion,  is  to  test  the  validity  of 
the  title  acquired  by  the  purchaser  at  the  sale,  and  is  insti- 
tuted by  the  plaintiff  Simpson  and  his  wife  the  latter  claim- 
ing under  a  conveyance  of  her  husband  to  one  Wittkouski, 
and  thence  by  successive  deeds  to  herself, 

The  deeds  were  all  executed  before  the  sale  under  execu- 
tion, which  took  place  in  July,  1809. 

The  lien  created  by  the  rendition  of  judgment  at  Fall 
Term,  1880,  of  Union  Superior  Court,  it  is  insisted  for  the  de- 
fendant, overreaches  alike  the  deeds  and  the  adjudication 
in  bankruptcy  in  June,  1873,  and  warrants  the  sale. 

We  have  no  hesitation  in  holding,  that  the  land  assigned 
the  bankrupt  as  a  homestead  is  as  effectually  and  fully  pro- 
tected from  execution  against  the  still  subsisting  and  un- 
satisfied portion  of  the  fiduciary  debt,  which  has  shared  in 
the  distribution  of  the  estate,  as  against  any  other. 

This  remains  in  force,  but  not  to  disturb  the  effect  of 
the  action  in  the  Bankrupt  Court,  and  expose  exempt 
property  to  sale  under  final  process.  Can  there  be  any 
reasonable  doubt  entertained  of  the  application  of  the 
rale  to  the  exempt  personal  estate ;  and  is  this  any  more  pro- 
tected from  creditors  than  the  exempt  real  estate? 

Suppose  the  bankrupt  were  to  fail  to  obtain  his  final  dis- 
charge, so  that  all  his  unsatisfied  debts  remain  in  force ;  can 
the  creditors,  after  participating  in  the  surrendered  estate 
left.,  and  assenting  to  the  exemptions  allotted,  seize  upon  and 
appropriate  that  assigned  and  set  apart  as  exempt,  to  the 
further  payment  of  their  demands?  This  would  be  to  de- 
feat the  operation  of  the  law  and  to  annul  what  had  been 
done  under  it    The  creditor  having  a  fiduciary  debt  stands 
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in  no  better  position  in  this  respect  than  any  other  creditor 
when  the  discharge  is  refused.  The  effect  in  each  case  is  to 
leave  the  debts  in  force,  to  be  made  out  of  any  future  acquisi- 
tions of  the  bankrupt,  and  to  forbid  any  access  to  that  which 
is  exempt. 

Some  doubt  was  expressed  in  the  opinion  in  the  former 
case,  as  to  the  effect  of  the  bankrupt's  alienation  of  the  land, 
and  whether  the  same  immunity  followed  it  into  the  hands 
of  the  mortgagee,  or  ceased  at  the  transfer.  This  doubt 
is  now  to  be  resolved,  and  the  inquiry  answered. 

The  land  itself,  as  we  said  in  Marhham  v.  Hicks,  90  N.  C, 
204,  is  set  apart  to  the  debtor,  protected  from  the  pressure 
of  the  claims  of  creditors  for  a  definite  period.  Invested 
with  this  jmmunity,  and  yet  capable  of  alienation  by  the 
debtor,  the  estate  passes  under  the  mortgage  in  the  plight 
and  condition  in  which  it  was  held  by  the  debtor,  to  be  en- 
joyed unmolested  for  the  specified  term.  While  the  primary 
object  of  the  exemption  is  to  preserve  a  home  for  the  insol- 
vent and  his  family,  there  is  nothing  in  the  enactments  of 
this  State,  or  of  the  United  States,  in  which  ours  is  incorpo- 
rated, to  indicate  that  the  interdict  put  upon  the  creditor  is 
to  cease  by  the  debtor's  transfer,  and  leave  the  property  at 
once  exposed  to  sale  under  execution.  If  such  was  intended, 
why  was  it  not  said  that  the  protection  should  cease  when  the 
debtor  parted  with  his  property  ?  and  this  in  effect  would  be 
practically  to  render  it  unalienable,  for  what  of  value  would 
be  obtained  by  the  purcliaser  when  the  property  could  be  at 
once  taken  and  disposed  of  by  a  creditor?  The  value  of 
what  is  assigned  consists  in  the  right  to  possess  and  enjoy 
it,  as  the  assignor  could  for  the  same  term,  and  under  the 
same  securities.  It  seems  to  us  that  these  consequences  re- 
sult from  the  right  of  the  debtor  to  dispose  of,  free  from 
creditors,  that  which  he  thus  himself  enjoys.  Lamb  v.  Cham- 
ness,  84  N.  C,  379  ;  Murphy  v.  McNeil,  82  N.  C,  221. 
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But  the  present  action  is  in  the  name  of  husband  and 
wife,  and  if  the  successive  deeds  were  insufficient  to  divest 
his  rights,  the  case  not  showing,  as  did  the  other,  that  his 
wife  joined  in  making  the  mortgage,  the  status  of  the  land 
as  a  homestead  would  be  unaltered,  and  so  in  neither  view 
could  the  purchaser,  at  the  attempted  sale  under  execution, 
get  a  right  of  possession  to  defeat  the  action. 

We  are  not  unadvised  of  the  difficulties  that  may  grow 
out  of  this  decision  should  other  homestead  exemptions  be 
allowed,  while  perhaps  but  one  is  in  contemplation  of  the 
statutes,  but  we  cannot  deny  to  the  insolvent  debtor  the 
right  to  exchange  the  one  homestead  for  another,  and  thus 
better  his  condition,  which  would  be  the  practical  result  of 
subjecting  the  alienated  exempt  land  at  once  to  the  process 
of  the  creditor.  Our  ruling  not  only  conforms  to  the  letter 
of  the  enactment,  but  best  subserves  its  generous  purposes 
as  a  relief  to  the  debtor. 

There  is  error,  and  judgment  must  be  entered  for  the 
plaintiffs. 

Error.  Reversed. 


V^.  D.  JONES  et  al.  v.  THOS.  J.  COFFEY  et  al. 
Estoppel  by  Matter  of  Record, 

1.  When  in  an  action  brought  against  the  executor  and  heirs  at  law  and 
devisees  of  the  testator,  the  Court — having  jurisdiction  both  of  the 
persons  and  of-  the  subject-matter  of  the  action — ordered  the  land 
in  controversy  to  be  sold,  and  it  was  sold  and  purchased  and  paid 
for  by  the  defendant  herein,  and  the  sale  was  confirmed,  and  title 
ordered  by  the  Court  to  be  made  to  the  purchaser,  which  was  done, 
the  defendants  in  such  action  are  estopped  by  the  judgment,  and  can- 
not  im|)each  it  collaterally  in  this  action  by  showing  that  the  land 
belonged  to  them,  and  was  embraced  in  the  orders  of  the  Court  by 
mistake,  inadvertence  or  misapprehension. 
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H.  If  the  first  action  is  still  pending,  they  must  seek  their  remedy,  if 
they  have  any,  in  it ;  if  it  is  determined,  then  by  a  new  action. 

{Burke  T.  Elliott,  4Ired.,355;  Armfieldv.  MoorCy  Bush.,  157;  Oay  v. 
Stancel  76  N.  C,  369;  Morris  v.  Gentry,  89  N.  C,  348;  Long  v. 
Jarratt,  94  N.  C,  443;  Maxwell  v.  Blair,  95  N.  C,  317,  cited  and 
approved). 

This  was  a  civil  action,  tried  before  Graves,  Judge,  at 
Spring  Term,  1886,  of  Watauga  Superior  Court. 

The  plaintiffs  are  the  heirs  at  law  of  John  T.  Jones  and 
Walter  L.  Jones,  who  died  intestate  long  before  this  action 
began,  and  as  the  plaintiffs  allege,  seized  of  the  land  de- 
scribed in  the  complaint,  which,  in  that  ease,  descended  to 
them  as  such  heirs. 

The  defendants  allege  in  their  answer,  that  the  land  in 
question  belonged  to  Edmund  P.  Jones,  who  was  the  ancestor 
of  the  plaintiffs,  and  who  died  in  1878,  leaving  a  will,  which 
was  duly  proven  ;  that  afterwards,  the  First  National  Bank 
of  Charlotte,  and  others,  brought  their  action  to  the  Fall 
Term,  1879,  of  the  Superior  Court  of  Caldwell  county, 
against  the  executor  of  the  will  mentioned,  and  the  present 
defendants ;  that  in  the  course  of  that  action  a  receiver  was 
appointed,  and  the  land  in  question  was  sold  under  a  proper 
decree  made  therein:  that  at  that  sale  the  defendants  be- 
came the  purchasers  of  the  land,  paid  the  purchase  money 
therefor — the  sale  was  duly  confirmed,  and  the  receiver, 
Tinder  the  direction  of  the  Court,  made  a  proper  deed  to 
them,  under  which  they  claim  title  to  the  land. 

On  the  trial  in  this  action,  a  question  arose  as  to  whether 
the  land  in  controversy  was  of  the  land  sold  as  above  stated, 
and  embraced  by  the  decree  and  deed  under  which  the  de- 
feudants  claim.  It  was  identified  as  part  of  the  land  so  sold, 
but  the  plaintiffs  contended  that  if  it  was,  it  was  so  em- 
braced by  inadvertence,  mistake  and  misapprehension — ^that 
in  fact,  it  belonged  to  them  as  heirs  at  law  of  these  brothers, 
as  first  above  stated,  who  died — one  in  1863 — the  other  in 
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1864.  The  defendants  contended  that  the  plaintiffs  are 
estopped  by  the  record  in  the  action  mentioned,  which  was 
put  in  evidence  on  the  trial,  but  the  Court  gave  judgment 
for  the  plaintiffs,  whereupon  the  defendants,  having  excepted 
and  assigned  errors,  appealed  to  this  Court. 

Mr.  A.  M.  LewiSy  for  the  plaintiffs. 
Mr.  E.  C.  Smithy  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  It  appears  that  in 
the  action  of  the  First  National  Bank  of  C-harlotte,  and  oth- 
ers, against  the  executor  of  the  will  of  Edmund  P.  Jones, 
deceased,  and  the  present  plaintiffs,  mentioned  in  the  plead- 
ings, the  Court  had  competent  jurisdiction  of  the  parties 
thereto,  including  the  present  plaintiffs,  and  as  well  of  the 
subject-matter — the  land — embraced  by  it. 

The  land  now  in  controversy  was  embraced  by  it,  although 
this  was  controverted,  and  sold  under  a  valid  decree,  so  far 
as  appears,  the  defendants  being  the  purchasers. 

They  paid  the  purchase  money — the  sale  was  confirmed 
by  the  Court,  and  under  its  direction,  the  receiver  executed 
a  proper  deed  of  conveyance  to  the  defendants.  In  that  ac- 
tion the  rights  of  the  plaintiffs  here  contended  for,  came  di- 
rectly in  question,  and  they  ought  then  to  have  set  up 
their  title  to  the  land  they  now  seek  to  recover.  As  they 
did  not,  they  are  concluded  by  the  record  made  against  them ; 
they  are  bound  by  it  so  long  as  the  judgment  therein  re- 
mains unreversed,  and  they  cannot  attack  it  collaterally  in 
the  present  action.  Burke  v.  Elliotty  4  Ired.,  355 ;  Armfield 
v.  Moore,  Bus.,  157  ;  Gay  v.  StaiiceUy  76  N.  C,  369 ;  Morriss  v. 
Geniryy  89  N.  C,  248. 

The  plaintiffs  contend,  that  if  the  land  they  seek  to  re- 
cover by  this  action  was  embraced  by  and  sold  under  the 
decree  in  the  action  mentioned,  it  was  so  by  mistake  and 
misapprehension.    It  appears  that  that  action  is  not  yet  de- 
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termraed.  If  so,  the  plaintiffs  ought  -to  -seek  their  remedy, 
if  they  have  any,  in  it ;  if  it  is  determined,  then  by  an  in- 
dependent action.  Long  v.  Jarraity  94  N.  C,  443 ;  MaxweU 
V.  Blair^  95  N.  C,  317,  and  the  cases  there  cited. 

There  is  error.  The  judgment  must  be  reversed,  and 
judgment  entered  below  for  the  defendants.  To  that  end, 
let  this  opinion  be  certified  to  the  Superior  Court  according 
to  law.    It  is  so  ordered. 

Error.  Reversed. 


R.  E.  LAWING  v.  B.  RINTLES. 

Contract — Part  Perforviance — Quantum  Meruit. 

1.  When  the  terms  of  a  contract  are  that  the  plaintiff  shall  build  certain 

houses  for  the  defendant,  within  a  given  time,  for  which  he  is  to 
receive  so  much,  he  cannot  recover  anything,  either  upon  the  spe- 
cial contract,  or  upon  a  quantum  memitf  unless  he  avers  and 
proves  an  entire  performance. 

2.  This  rule  is  not  altered  by  the  fact  that  the  property  was  destroyed 

by  accidental  fire  just  before  the  work  was  completed. 

5.  If  the  defendant  received  anything  by  insurance  on  the  property,  the 
plaintiff  has  no  right  to  any  part  thereof. 

(Brewer  v.  Tyaor^  4  Jones,  180;  and  5  Jones,  173,  cited  and  approved). 

This  was  a  civil  action,  tried  before  Montgomery ,  Judge^ 
at  the  November  Special  Term,  1886,  of  the  Superior  Q)urt 
of  Mecklenburg  County. 

The  plaintiff  alleges  that  about  the  27th  of  June,  1883,  he 
contracted  to  furnish  the  material  and  erect  certain  houses 
and  fences  on  the  lot  of  the  defendant,  in  the  city  of  Char- 
lotte, and  have  the  same  completed  by  the  1st  day  of  Octo- 
ber, 1883,  for  which  the  defendant  was  to  pay  to  him  the 
sum  of  $2,950,  in  installments,  as  the  work  was  performed. 
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That  he  entered  upon  the  work  of  erecting  the  said  houses, 
and  performed  a  large  portion  of  the  work  and  furnished 
material  amounting  in  value  to  $2,720.35,  when  he  demanded 
of  the  defendant  payment  for  the  said  work,  which  was  re- 
flised  by  the  defendant,  in  violation  of  her  contract,  by  reason 
whereof  he  was  prevented  from  completing  the  said  houses 
by  the  1st  of  October,  1883. 

That  subsequent  to  the  1st  of  October,  he  was  proceeding, 
with  the  assent  of  the  defendant,  to  complete  said  buildings, 
being  ready  and  able  to  do  so,  when  the  same  were  destroyed 
by  fire,  without  any  negligence  or  default  of  the  plaintiff, 
whereby  he  was  prevented  from  completing  the  sam«.  That 
the  value  of  the  work  and  labor  done  and  material  fur- 
nished was  $2,720.35,  of  which  the  defendant  has  paid  $2,048, 
and  there  is  still  due  and  owing  to  the  plaintiff  the  sum  of 
$672.38,  for  which  there  has  been  demand  and  refusal. 

For  a  second  cause  of  action,  the  plaintiff  alleges,  that  the 
defendant,  in  consideration  that  the  plaintiff  would  furnish 
material  and  erect  said  buildings,  would  pay  therefor  what 
the  same  was  reasonably  worth,  in  installments  equal  to  the 
value  and  amount  of  material  furnished  and  labor  done, 
from  time  to  time,  as  the  work  progressed,  with  other  allega- 
tions similar  to  those  in  the  first  cause  of  action. 

The  defendant  answers  and  denies  the  allegations  of  the 
complaint  in  regard  to  the  contract,  and  says  that  she 
entered  into  a  written  contract  with  the  plaintiff  (a  copy  of 
which  is  set  out  in  the  pleadings),  and  no  other,  which  has 
never  been  modified  or  changed,  and  that  she  has  always 
been  ready  and  able  to  perform  her  part  of  the  same. 

That  she  has  paid  the  sum  of  S2,048,  as  stated  in  the 
complaint,  and  that  the  houses  which  the  plaintiff  was  erect- 
ing for  the  defendant,  under  the  written  contract,  were  de- 
stroyed by  fire  before  they  were  completed  and  delivered  to 
the  defendant,  and  that  the  plaintiff  has  never  performed 
his  part  of  said  contract. 
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The  written  contract  is  under  seal»  dated  June  27th,  1 883, 
and  is  as  follows :  "  The  said  R.  E.  La  wing  hereby  agrees  to 
erect  two  one-story  frame  houses  and  outhouses  and  all 
necessary  fencing,  on  the  lot  (describing  it),  as  per  plans  and 
specifications,  attached  and  marked  **  A"  and  "  B",  which  are 
part  of  this  contract,  the  whole  to  be  completed  by  October 
1st,  1883.  The  said  Mrs.  Rintles  agrees  to  pay  said  R.  E. 
Lawing  for  the  erection  and  completion  of  said  houses,  out- 
houses and  fences,  the  sum  of  $2,950,  to  be  paid  in  such  in- 
stallments as  the  progress  of  the  buildings  will  justify  and 
warrant." 

Upon  the  trial,  it  was  admitted  that  the  above  was  the 
only  contract  l)etween  the  parties,  and  that  the  houses  con- 
tracted to  be  built  were  destroyed  by  fire,  before  completion, 
without  the  fault  of  either  party,  and  after  October  1st,  1883, 
and  that  the  defendant  had  paid  the  sum  of  §2,048  only, 
and  the  buildings  were  nearly  completed. 

The  plaintiff  testified  in  his  own  behalf,  that  he  was  a 
carpenter  and  contractor  in  1883,  and  contracted  with  the 
defendant  to  build  tlie  houses.  *  *  *  The  defendant 
was  at  the  houses  pretty  near  every  day,  and  went  through 
them  and  made  no  objection,  but  said  that  she  thought  they 
were  verv  nice ;  witness  further  stated  that  he  had  no  insur- 
ance  on  the  houses. 

He  then  proposed  to  prove  that  the  defendant  had  taken 
out  a  policy  of  insurance  on  the  houses. 

The  defendant  objected  because : 

1st.  The  evidence  was  irrelevant  and  immaterial,  and, 

2d.  Because  the  policy  was  not  produced,  and  the  best  evi- 
dence not  offered.  Objection  sustained,  and  plaintiff  ex- 
cepted. 

His  Honor  intimated  to  the  plaintiff,  that  he  could  not 
recover,  w^hereupon,  in  deference  to  the  intimation,  he  sub- 
mitted to  a  nonsuit  and  appealed. 
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Messrs.  S.  F.  Mordecaiy  Jos.  B.  Batchelor  and  John  Devereuz^ 
Jr.y  for  the  plaintiff. 
Mr.  P.  D.  Walker,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  It  is  contended  for  the 
plaintiff,  that  he  was  entitled  to  pay  for  the  material  fur- 
nished, and  the  work  and  labor  done  on  the  buildings  up  to 
the  time  of  their  destruction  by  fire,  and  for  this  he  cites 
many  authorities;  but  upon  examination  they  do  not  sus- 
tain the  position.  Brewer  v.  Tysor,  3  Jones,  183,  referred  to, 
is  direct  authority  the  other  way.  The  Court  say  that  the 
contract  being  an  entire  one,  the  plaintiff  cannot  recover 
unless  he  avers  and  proves  an  entire  performance.  The 
plaintiffs  sought  to  relieve  themselves  of  the  obligation  to 
perform  the  entire  contract,  by  reason  of  sickness,  upon  the 
maxim,  that  acttis  Dei  neniinemfacit  injuruimyhwi  the  Court 
said  that  did  not  excuse  them,  but  when  the  case  was  again 
before  the  Court  at  a  subsequent  Term,  5  Jones,  173,  it  appear- 
ed that  the  contract  was  for  work  divided  into  three  separate 
parts,  for  each  of  which  a  separate  price  was  to  be  paid,  and 
the  Court  said  there  was  no  reason  why  the  plaintiffs  should 
not  be  paid  for  the  work  done  on  the  two  parts  which  had 
been  finished,  according  to  the  contract. 

Instead  of  the  plaintifiF's  right  to  recover,  the  weight  of 
authority  would  require  him  to  rebuild,  and  thus  perform 
his  contract 

In  Adaim  v.  Nichols,  19  Pick.,  275,  it  is  said :  **  It  is  not 
material  to  consider  whose  property  the  house  was  before  the 
conflagration.  The  defendant  had  contracted  to  build  and 
finish  the  house  on  the  plaintiff's  land.  After  the  conflagra- 
tion he  might  have  proceeded  under  the  contract,  and  if  he 
had  completed  the  house,  according  to  the  terms  of  his  agree- 
ment, the  plaintiff  would  have  been  bound  to  perform  his 
part  of  the  contract." 

23* 
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In  this  case,  it  was  held,  that  the  contractor  was  not  dis- 
charged by  the  conflagration  from  the  duty  to  build.  In 
School  District  v.  Dauchy,  25  Conn.,  531,  the  defendant  had 
contracted  to  build  a  school-house  by  a  day  named — just 
before  the  day,  it  was  set  fire  to  by  lightning  and  wholly 
destroyed.  It  was  held,  that  the  non-performance  of  the  con- 
tract was  not  excused.  Tlie  whole  question  seems  to  be  well 
and  fully  considered  in  the  case  of  Tomkins  v.  Dudley,  25 
New  York,  272.  The  defendant  had  guaranteed  the  per- 
formance of  a  contract  by  a  builder,  to  erect  a  school  house, 
which  he  failed  to  perform.  The  Court  says :  *'  In  justifica- 
tion of  such  non-performance,  he  alleges  the  destruction  of 
the  building  by  fire,  an  inevitable  accident,  without  any 
fault  on  his  part.  The  law  is  well  settled,  that  this  is  no 
legal  justification  for  the  non-performance  of  the  contract." 
This  is  the  conclusion  at  which  the  Court  arrived  in  that 
case,  after  a  review  of  numerous  decisions  upon  the  ques- 
tion, and  we  are  well  satisfied  in  this  case,  that  the  plaintiff 
has  no  right  to  recover. 

When  the  contract  was  entered  into,  he  could  have  pro- 
tected himself  against  loss  by  fire,  either  by  a  stipulation  in 
the  contract  or  by  insurance,  but  as  this  was  not  done,  it  is 
his  misfortune.  The  position  that  the  plaintiff  was  entitled 
to  the  money  received  by  the  defendant  upon  the  policy  of 
insurance  which  she  had  on  the  building,  was  not  seriously 
insisted  upon  in  this  Court.  By  the  insurance  she  was  only 
indemnified  against  loss,  on  account  of  the  payments  which 
she  had  made. 

There  was  no  error,  and  the  judgment  must  be  affirmed. 
Let  this  be  certified. 

No  error.  Affirmed. 
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JOHN  H.  McADEN  v.  THE  BOARD  OF  COMMISSIONERS  OF  MECK- 
LENBURG COUNTY  and  W.  F.  GRIFFITH,  Sheriff,  &c. 

Natioiml  Bank — Taxation  of  Shares  in. 

In  the  taxation  of  shares  of  stock  in  a  national  bank,  under  the  revenue 
act  of  18a5,  ch.  175,  §12,  clause  5,  and  Rev.  Stat,  of  U.  S.,  §5219,  the 
owner  of  such  shares  has  the  right  to  deduct  from  the  assessed  value 
thereof  the  amount  of  his  bona  fide  indebtedness,  as  in  case  of  other 
investments  of  moneyed  capital. 

This  was  a  civil  action,  tried  on  demurrer,  before  Mont- 
gomery, Judge,  at  February  Term,  1887,  of  Mecklenburg 
Superior  Court. 

The  plaintiff  on  the  first  day  of  June,  1886,  being  the 
owner  of  200  shares  of  the  capital  stock  in  the  Merchants* 
and  Fanners'  National  Bank,  and  of  132  shares  in  the  First 
National  Bank  of  Charlotte,  both  organized  and  operating 
under  the  act  of  Congress  for  the  formation  of  national 
banking  associations,  at  Charlotte,  rendered  during  that 
month  a  list  of  his  taxable  property,  in  which  100  shares  of 
such  stock  were  given  in  at  the  par  value  of  $100  per  share. 
The  shares  were  assessed  by  the  commissioners  at  $85  per 
share,  and  the  plaintiff  charged  with  all  the  stock,  at  an  ag- 
gregate value  of  $28,220 ;  and  the  list  thus  reformed  was  deliv- 
ered to  the  sheriff  for  collection.  The  plaintiff  reduced  this 
estimated  value,  by  deducting  his  alleged  indebtedness  of 
118,220,  claiming  the  right  to  do  so,  to  the  sum  stated  in  the 
list  The  sheriff,  acting  under  the  directions  of  the  Treas- 
urer of  the  State,  in  reference  to  the  raising  of  revenue,  re- 
fused to  make  any  abatement,  and  was  proceeding  to  enforce 
payment,  when,  in  an  order  made  in  the  present  action 
against  the  county  commissioners,  they  were  restrained ;  he 
having  paid  the  entire  tax  against  him  upon  the  basis  of 
the  deduction  claimed,  and  as  set  out  in  the  rendered  list. 
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The  defendants  demurred  to  the  complaint,  assigning  as 
grounds  therefor : 

1.  That  it  appears  by  the  said  complaint,  that  the  shares 
of  stock  of  the  two  national  banks  owned  by  the  plaintiflF, 
were  not,  when  listed  for  taxation,  subject  to  deduction  for 
debts  owing  by  him,  and  there  are  no  facts  stated  or  alleged 
in  the  complaint  from  \^hich  it  appears  the  plaintiff's  said 
shares  of  stock  are  exempt  from  taxation,  or  have  been  im- 
properly and  unlawfully  listed  for  taxation  by  the  defend- 
ant commissioners. 

2.  That  it  appears  from  the  complaint,  that  by  the  laws 
of  this  State,  the  defendant  commissioners  are  fully  author- 
ized and  required  to  list  the  said  shares  of  stock  for  taxation 
in  the  manner  in  which  they  have  listed  them  as  set  forth 
in  the  complaint,  and  that  the  taxes  imposed  upon  the  same 
are  due  and  owing  by  the  plaintiff,  and  that  the  defendant 
sheriff  has  the  lawful  power  and  authority  to  collect  the 
same,  as  other  taxes  are  collected. 

3.  That  it  appears  from  the  said  complaint,  the  said  com- 
missioners have  acted  in  strict  conformity  with  the  statutes 
of  this  State  in  listing  said  shares  of  stock  for  taxation,  and 
it  does  not  appear  that  the  Congress  of  the  United  States 
has  enacted  any  legislation  which  protects  the  said  shares  of 
stock,  or  the  plaintiff  as  the  owner  thereof,  from  the  full 
operations  of  said  statutes ;  nor  is  there  any  law  of  ('ongress 
that  restricts  or  limits  the  power  of  this  State  to  tax  shares 
of  stock  of  national  banks,  so  as  to  deprive  it  of  the  power 
exercised  in  this  particular  case. 

The  following  judgment  was  rendered : 

"  This  cause  coming  on  to  be  heard  upon  demurrer  filed 
by  the  defendants,  and  the  same  being  argued  by  counsel 
of  the  parties  and  considered  by  the  Court;  the  Court  doth 
overrule  the  demurrer  filed,  and  give  leave  to  the  defend- 
ants to  file  an  answer  to  the  complaint. 
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"It  is  further  adjudged,  that  the  restraining  order  hereto- 
fore granted  be  continued  to  the  hearing." 
From  this  judgment  the  defendants  appealed. 

Mr,  W,  P.  Bynum,  for  the  plaintiff. 
Mr.  Piatt  D.  Walker,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  The  revenue  act  of 
1885,  ch.  175,  §12,  in  its  enumeration  of  taxable  property, 
contains  this  clause,  numbered  5  : 

"  The  amount  of  solvent  credits,  including  accrued  interest 
uncollected,  owing  to  the  party,  whether  in  or  out  of  the 
State,  whether  owing  by  mortgage,  bond,  npt^  bill  of  ex- 
change, certificate,  check,  open  account  due  and  paya- 
able,  or  whether  owing  by  any  State,  or  government,  county, 
city,  town  or  township,  individual,  company  or  corporation. 
Any  certificate  of  deposit  in  any  bank,  whether  in  or  out  of 
the  State,  and  the  value  of  cotton,  tobacco,  or  other  property, 
in  the  hands  of  commission  merchants  or  agents,  in  or  out  of 
the  State,  shall  be  deemed  solvent  credits  within  the  meaning 
of  this  act.  If  any  credit  be  not  regarded  as  entirely  solvent,  it 
shall  be  given  in  at  its  true  current  or  market  value.  The  party 
may  deduct  from  the  amount  of  solvent  credits  owing  to  him  the 
amount  of  collectable  debts  owing  by  him  as  principal  debtor, ^^ 

Not  only  are  stocks  not  included  in  the  credits,  as  defined 
in  the  clause,  but  some  forms  of  visible  property,  crops  in  the 
hands  of  agents,  are  included  in  the  term. 

The  act  of  Congress,  without  the  authoj;ity  of  which  no 
taxation  upon  the  shares  of  these  national  banking  associa- 
tions could  be  imposed,  confers  this  power  upon  the  States 
within  whose  limits  they  are  located,  with  the  restrictions 
"  that  the  taxation  shall  not  be  at  a  greater  rate  than  is  as- 
sessed upon  other  moneyed  capital  in  the  hands  of  individ- 
ual citizens  of  such  State,  and  that  the  shares  of  any  national 
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banking  association  owned  by  non-residents  of  any  State, 
shall  be  taxed  in  the  city  or  town  where  the  bank  is  located, 
and  not  elsewhere."    Rev.  Stat,  of  U.  S.,  §5219. 

The  term  "  moneyed  capital "  has  been  construed  to  em- 
brace investments  in  banking  associations  as  well  as  credits 
in  a  more  strict  sense,  and  hence  an  act  denying  deduc- 
tions for  indebtedness  of  the  share  owner  from  the  value  of 
his  stock,  when  it  is  allowed  to  creditors  who  owe,  is  in  vio- 
lation of  the  permitting  act  of  Congress,  and  is  void  as  to 
share-holders  who  are  indebted  and  have  not  such  propertj'' 
as  the  deductions  are  allowed  to  be  made  from.  The  dis- 
crimination against  such  shares  is  wholly  unauthorized. 

In  Hepburn  \.  School  Directors^  23  Wall..  480,  Chief  Justice 
Waite  says :  "  We  cannot  concede  that  money  at  interest  is 
the  only  moneyed  capital  included  in  that  term  as  here  used 
by  Congress.  The  words  are  "  other  moneyed  capital ;  "  that 
certainly  makes  stock  in  these  banks  moneyed  capital,  and 
would  seem  to  indicate  that  other  investments  in  stocks  and 
securities  might  be  included  in  that  descriptive  term. 

In  Admns  v.  Nashville^  95  U.  S.,  19,  Mr.  Justice  Hunt, 
after  remarking  that  the  act  did  not  mean  to  interfere  with 
exemptions  from  taxation  of  homesteads  and  other  property 
for  meritorious  considerations  by  a  State,  adds :  "  The  plain 
intention  of  that  statute  was  to  protect  the  corporations  formed 
under  its  authority  from  unfriendly  discrimination  of  the 
States  in  the  exercise  of  their  taxing  power." 

In  People  v.  Weaver,  100  U.  S.,  539,  an  act  of  New  York 
was  declared  null,  in  that  it  refused  "to  the  plaintiff  the 
same  deduction  for  debts  due  by  him  from  the  valuation  of 
his  shares  of  national  bank  stock,  that  it  allows  to  those  who 
have  moneyed  capital  otherwise  invested,"  &c. 

So  it  has  been  held,  that  while  the  statute  of  the  State  re- 
quires all  moneyed  capital,  including  national  bank  shares, 
to  be  assessed  at  its  true  cash  value,  the  systematic  and  in- 
tentional  under-valuation  of  all  other  moneyed  capital  and 
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of  shares  in  national  banks  at  their  full  value,  is  a  vio- 
lation of  the  act  of  Congress.  PeUon  v.  National  Bank,  101 
U.  S.,  143 :  Oumming8*\\  National  Bank,  lb.,  153. 

The  subject  was  more  elaborately  examined  in  Hill  v. 
Exchange  Bank,  105  U.  S.,  319,  on  appeal  from  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  New 
York.  The  suit  was  brought  by  the  bank,  suing  in  right  of 
and  as  representing  the  stockholders,  to  prevent  the  enforce- 
ment of  the  tax  imposed  by  the  State  upon  national  bank 
shares,  on  the  ground  that  no  provision  was  made  "  for  de- 
duction from  the  assessed  value  of  these  shares  of  the  debts 
honestly  owing  by  the  share-holders."  The  Circuit  Court 
declared  the  enactment  void ;  and  while  this  ruling  was  re- 
versed, it  w^as  declared  that  the  share-holder  had  a  right  to 
have  his  own  indebtedness  taken  from  the  valuation  of  his 
shares. 

It  was  again  considered,  in  Evansville  Bankv.  Bretton,  Ibid., 
322,  in  which  the  opinion  of  the  majority  of  the  Court  is  de- 
livered by  Justice  Miller.  He  reiterates  the  proposition, 
"that  the  taxation  of  bank  shares  by  the  Indiana  statute, 
without  permitting  the  share-holder  to  deduct  from  their  as- 
sessed value  the  amount  of  his  bona  fide  indebtedness,  as  in 
the  case  of  other  investments  of  moneyed  capital,  is  a  dis- 
crimination forbidden  by  the  act  of  Congress."  The  statute 
referred  to,  somewhat  like  our  own  and  less  obnoxious  to  the 
objection,  allowed  the  tax-payer's  debts  to  reduce  his : 

I,  Credits  or  money  at  interest  either  within  or  without 
the  State  at  par  value,  and 

II.  All  other  demands  against  persons  or  bodies  corporate 
either  within  or  without  this  State.  Three  of  the  Court  dis- 
sented, the  Chief  Justice  and  Justice  Gray  being  of  opinion, 
that  the  deduction  allowed  of  one  indebtedness  from  another 
indebtedness,  was  not  within  the  purview  of  the  enactment^ 
and  was  not  a  prohibited  discrimination,  while  Justice  Brad- 
ley held  the  whole  provision  for  taxing  national  bank  shares 
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inoperative,  whether  the  owner  owed  debts  to  be  deducted  or 
not.  The  State  statute  was  held  by  the  Court  to  be  void 
only  as  it  interfered  with  the  right  of  one  in  debt  to  have 
his  valuation  of  stock  diminished  thereby  when  subjected  to 
taxation. 

These  cases  settle  the  question  of  construction  and  we 
abide  by  the  rulings  in  them. 

There  is  no  error,  and  this  will  be  certified  to  the  Court 
l>elow. 

No  error.  Affirmed. 


STATE  on  relation  of  R.  H.  COLE  v.  J.  R.  PATTERSON. 

■ 

Board  of   County  Commissioners — Power  to  Declare  and  Fill 

Vacancies  in  Office. 

The  Code,  §§706  and  707,  requires  the  Board  of  County  Commissioners 
to  meet  on  the  first  Monday  in  December  to  accept  the  bonds  of 
county  officers  elected  at  the  preceding  election.  Such  officers  are 
also  required  to  prepare  and  tender  their  official  bonds  on  that  day. 
The  board  has  the  power — all  the  business  before  them  being  dis- 
posed of — to  adjourn  on  that  day,  and,  if  any  officer  shall  fail  to 
perfect  his  bond  according  to  law,  before  such  adjournment,  to  de- 
clare such  office  vacant,  and  to  fill  it,  when  the  power  to  fill  such 
vacancy  is  vested  by  law  in  the  board. 

This  was  a  civil  action,  tried  before  Graves,  Judge,  at 
Spring  Term,  1887,  of  Buncombe  Superior  Court. 

The  trial  by  jury  being  waived,  the  Court  found  the  facts 
as  follows : 

At  the  regular  election,  November,  1886,  R.  H.  Cole  re- 
ceived the  highest  number  of  votes,  and  was  elected  register 
of  deeds,  and  was  duly  declared  elected. 


FEBRUARY  TERM,  1887. 


361 


Cole  v,  Patterson. 


At  the  meeting  of  the  board  of  county  commissioners  of 
Buncombe  county,  on  the  first  Monday  in  December,  the  said 
R.  H.  Cole  did  not  tender  a  sufficient  bond,  but  had  a  bond, 
acknowledged  before  the  clerk  of  the  Superior  Court,  signed  by 
two  sureties,  and  asked  for  further  time,  until  the  next  day, 
in  which  to  complete  his  bond ;  that  it  had  not  been  the 
eostom  to  require  sureties  to  be  present  before  the  said  board 
of  commissioners ;  that  the  day  of  said  meeting  was  exceed- 
ingly inclement,  the  snow  very  deep — the  deepest  known  in 
the  county  of  Buncombe — so  it  was  exceedingly  uncomfort- 
able, and  inconvenient  to  travel  on  horseback,  and  almost 
impracticable  to  travel  in  vehicles ;  that  some  few  persons 
•did  travel,  and  came  tb  the  court-house  that  day ;  that  the 
Superior  Court  was  adjourned  in  consequence  of  the  inclem- 
ent weather;  that  only  twelve  jurors  answered  to  their  names 
in  the  said  Court,  four  from  the  town  of  Asheville,  and  eight 
irom  the  country ;  that  by  reason  of  the  inclement  weather, 
one  Mr.  Eller,  an  old,  infirm  man,  who  would  have  signed 
relator's  bond,  was  prevented  from  attending  said  meeting, , 
imd  perhaps  others  who  would  have  signed  relator's  bond 
would  have  been  present  but  for  the  inclement  weather;  that 
on  that  day  the  sheriff  gave  his  official  bond ;  that  relator  pre- 
sented a  bond,  acknowledged  before  the  clerk  of  the  Superior 
Court,  signed  by  two  parties,  and  exhibited  a  letter  to  the 
said  board  of  commissioners  from  said  Eller,  and  from 
one  of  the  members  of  said  board,  and  asked  the  said  board 
of  commissioners  to  give  further  time — until  the  next  day-^ 
for  the  completion  of  his  bond ;  that  the  bond  of  relator 
would  not  have  been  sufficient  if  said  Eller  had  executed  it. 
That  the  said  board  of  commissioners  refused  to  give 
further  time,  and  refused  to  accept  the  bond  offered,  and  re- 
fused to  hear  evidence  as  to  the  solvency  of  the  persons  who 
had  signed  the  bond  presented  to  them,  but  no  witnesses 
were  tendered  or  under  summons,  to  show  such  solvency, 
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and  the  commissioners  knew  of  the  insuflSciency  of  the  sure- 
ties. 

Late  in  the  evening  of  the  said  first  Monday  in  December^ 
1886,  the  commissioners  having  delayed  so  as  to  give  the 
relator  the  day  in  which  to  complete  his  said  bond,  having 
disposed  of  all  the  other  business  before  them,  declared  the 
office  vacant,  and  elected  the  defendant  and  accepted  his 
bond,  and  inducted  him  into  the  office  of  register  of  deeds 
for  said  county  of  Buncombe. 

There  was  no  fraud,  or  fraudulent  combination ;  and  the 
commissioners  acted  as  they  honestly  believed  they  had  the 
right  to  do. 

At  request  of  the  relator,  the  following  additional  facts  were 
found  : 

1.  That  the  proof  indicated  that  at  least  two  persons  in 
the  town  on  that  day  oflFered  to  have  the  bond  made,  on  the 
condition  of  employing  certain  persons  as  clerk,  or  giving  a 
part  of  the  proceeds  of  the  office,  and  the  proof  showed  an 
indisposition  on  the  part  of  the  relator  to  accept  these  terms. 
One  of  the  parties  thus  proposing  to  become  surety,  required 
that  he  (the  surety)  should  have  a  supervision  over  the  office- 

2.  That  the  relator,  both  in  person  and  by  attorney,  at 
different  times  during  the  day,  asked  the  board  to  give  an 
answer  as  to  whether  they  would  adjourn  until  the  next 
day.  The  board  did  not  give  an  answer  until  late  in  the 
evening,  and  when  they  did  give  the  information,  they  at 
the  same  time  told  the  relator  that*  the  office  had  been  de- 
clared vacant. 

3.  At  the  time  of  giving  the  relator  the  information  that 
the  office  had  been  declared  vacant,  the  relator,  by  his  at- 
torney, asked  for  ten  minutes,  in  which  to  send  for  Mr.  Jesse 
Starnes.  This  recjuest  was  refused  by  the  board.  Jesse 
Starnes  is  one  of  the  parties  who  had  proposed  to  have  the 
bond  made  on  condition  of  his  having  an  oversight  over  the 
office,  and  that  his  brother  should  be  made  clerk.  That  said 


FEBRUARY  TERM,  1887.  363: 


Cole  v.  Patterson. 


IH! 
I 


1 


Starnes  said  he  left  the  room  of  the  commissioners  to  keep  i 

from  going  on  the  oflBcial  bond  of  the  relator. 

4.  The  relator  tendered  a  bond  at  the  meeting  of  the 
board,  on  the  first  Monday  in  January,  1887,  which  was  ad- 
mitted to  be  good,  and  the  Court  finds  the  fact  that  it  was 
good.  The  board  refused  the  bond  offered  on  the  first  Mon- 
day in  January,  on  the  grounds  that  they  had  already 
decided  the  matter. 

Upon  the  foregoing  facts,  it  is  considered  by  the  Court,  that 
the  law  required  the  relator  to  give  bond  in  the  sum  of  five 
thousand  dollars,  conditioned  for  a  faithful  performance  of 
the  duties  of  the  office  of  register  of  deeds,  before  his  in- 
duction into  office. 

That  it  was  his  duty  to  have  tendered  sucb  a  bond  on  the 
day  fixed  by  law. 

That  it  was  in  the  discretion  of  the  board  of  commissioners 
to  have  extended  the  time  in  which  said  bond  might  be 
given,  for  a  reasonable  time. 

That  in  case  the  board  of  commissioners  did  not,  in  their 
discretion,  deem  it  best  to  extend  the  time  in  which  the  rela- 
tor should  give  his  bond,  they  were  not  compelled  by  the  law 
to  extend  the  time  for  giving  such  bond,  and  were  not  bound 
to  adjourn  to  next  day,  for  the  purpose  of  allowing  the  bond 
to  be  completed. 

That  in  case  a  good  and  sufficient  bond,  conditioned  as 
required  by  law,  is  not  tendered  on  the  day  designated  by 
law,  the  board  of  commissioners  may,  in  their  discretion, 
late  in  the  evening  of  that  day,  refuse  to  give  further  time^ 
and  declare  that  there  is  a  vacancy  in  the  office  of  register 
of  deeds. 

That  in  case  said  board  of  commissioners  did  so  declare  a 
vacancy  in  the  said  office  of  register  of  deeds,  they  then  had 
the  right  to  elect  to  fill  the  office  of  register  of  deeds,  for  said 
county  of  Buncombe. 
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That  in  the  exercise  of  their  discretion  in  refusing  to  give 
further  time  for  giving  bond  by  the  relator,  and  then  on  the 
first  Monday  of  December,  1886,  declaring  a  vacancy,  and 
immediately  filling  the  said  vacancy,  by  the  election  and 
appointment  of  the  defendant,  to  be  register  of  deeds  for  the 
said  county  of  Buncombe,  did  not  exceed  their  power,  and 
whether  the  Court  should  approve  or  disapprove  of  the 
manner  in  which  that  discretion  was  exercised,  it  cannot 
reverse  it  or  control  it. 

It  is  therefore  adjudged,  that  the  defendant,  J.  R.  Patter- 
son, is  rightfully  in  his  office  of  register  of  deeds  of  the  said 
county  of  Buncombe,  and  the  relator  is  not  entitled  to  the 
said  office. 

From  which  action  of  the  Court,  the  relator,  by  the  Attor- 
ney-General, excepts  in  law,  and  prays  an  appeal  to  the  next 
Term  of  the  Supreme  Court. 

Mr.  W,  H,  Malane,  for  the  plaintiff. 
Mr,  C,  M.  BvsbeCf  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  county  com- 
missioners are  required  to  meet  at  the  court-house  on  the 
first  Mondays  in  December  and  June,  in  each  year  regularly ; 
Tlie  Code,  §706,  and  on  the  day  first  mentioned,  proceed  "  to 
qualify,  and  induct  into  office,  the  following  county  officers 
who  have  been  elected  in  the  previous  month :  clerks  of  the 
Superior  and  Inferior  Courts,  sheriff,  coroner,  treasurer, 
register  of  deeds,  surveyor  and  constables;  and  to  take  and 
approve  the  official  bonds  of  such  officers,  which  the  board 
shall  cause  to  be  registered  in  the  office  of  the  register  of 
deeds,"  §707,  subdiv.  28.  While  this  is  an  enjoined  duty, 
and  it  may  be  deferred  until  another  day,  and  time  given  to 
an  officer  elect  to  fortify  his  bond,  if  deemed  insufficient, 
with  other  sureties  or  for  other  sufficient  cause,  as  deter- 
mined in  Buckman  v.  Commissioners,  80  N.  C,  121,  and  in 
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Jones  V.  JoneSy  Ibid.,  127,  it  nevertheless  becomes  them  to 
pass  upon  the  bond  tendered,  and  if  approved,  admit  the 
elected  or  appointed  applicant  to  his  office,  as  early  as  prac- 
ticable, and  it  rests  in  their  discretion  to  allow  or  refuse 
further  time  under  a  just  sense  of  their  own  official  responsi- 
bilities, and  its  exercise  cannot  be  corrected  upon  an  appeal 
of  the  wronged  party  aggrieved  by  their  action.  In  the 
present  case,  nearly  a  month  had  passed  after  the  result  of 
the  vote  had  been  ascertained  and  declared,  during  w^iich 
the  bond,  with  adequate  security,  could  have  been  prepared 
and  held  in  readiness  for  the  meeting  of  the  board,  and  yet 
that  tendered  falls  so  entirely  short  of  the  requirements  of 
law,  that  its  rejection  was  inavoidable,  and  the  action  of  the 
commissioners  foreseen.  The  verification  of  the  two  sureties 
was  for  the  sum  of  $1,000  each,  while  the  statute  fixes  the 
penalty  at  $5,000,  and  the  sureties  to  justify  in  this  aggre- 
gate amount.     The  Code,  §§3648  and  1876. 

So  stringently  is  the  obligation  of  seeing  to  the  sufficiency 
of  the  bond,  when  accepted,  enforced,  that  the  commission- 
ers knowing  or  believing  it  insufficient,  assume  the  personal 
liabilities  of  a  surety.  §1879.  Their  good  faith  in  refusing 
the  bond  tendered,  is  not  impugned  in  the  action ;  but  their 
refusal  to  prolong  the  session  for  a  short  time,  and  to  post- 
pone the  matter  until  another  day,  in  view  of  the  inclemency 
and  extraordinary  condition  of  the  weather  at  the  time,  i& 
urged  as  an  oppressive  and  uncalled  for  abuse  of  power^ 
which  demands  a  correction  from  this  Court. 

While  it  would  be,  under  the  circumstances,  a  reasonable 
request  to  defer  final  action  in  the  premises,  and  thus  enable 
the  relator  to  make  further  efforts  to  obtain  additional  secu- 
rity, his  claim  to  such  indulgence  is  not  as  strong  as  that 
of  one,  expecting  his  bond  to  be  received,  and  who  finds  it 
rejected.  The  relator  must  have  known,  and  the  face  of  the 
instrument  indicates  it,  that  his  bond  would  not  be  satisfac- 
tory and  could  not  be  accepted  without  gross  dereliction  of 


366  IN  THE  SUPREME  COURT. 


Cole  v.  Patterson. 


duty,  and  he  is  not  free  from  blame  in  not  coming  prepared, 
as  the  other  persons  elected  were  prepared,  to  comply  with 
the  conditions  of  the  law,  common  alike  to  them  all. 

While  it  is  not  our  province  to  pass  upon  the  propriety  of 
the  course  pursued  in  refusing  all  delay,  the  commissioners 
acted  within  the  limits  and  according  to  the  directions  of  the 
statute,  in  closing  the  labors  of  the  session,  of  which  the  de- 
claring a  vacancy  and  filling  it  by  the  appointment  of  the 
defendant  seem  to  have  been  among  the  last,  in  a  single  day. 

The  argument  to  support  the  appeal,  proceeds  upon  the 
false  idea  that  because  the  session  may  be  prolonged  beyond 
the  day,  it  must  be  so  prolonged,  although  all  other  business 
has  been  dispatched. 

Nor  can  the  contention  be  maintained,  that  the  relator  is 
deprived  wrongfully  of  an  office  to  which  he  had  been  elected. 
He  cannot  take  the  office,  and  is  not  in  it  until  admitted 
after  compliance  with  the  essential  conditions  required.  He 
has  a  right  to  be  inducted  when  he  gives  the  bond  satisfac- 
tory to  the  commissioners  and  takes  the  prescribed  oath. 
Indeed  he  then  is  in  the  office,  and  can  only  be  deprived  of 
it  by  a  due  course  of  law.  The  action  of  the  commissioners 
may  have  been  unwise  and  hasty — ^seemingly  harsh  and  un- 
usual, but  it  was  in  conformity  with  the  law,  and  cannot  be 
reversed  by  any  authority  conferred  upon  this  Court. 

We  therefore  sustain  the  ruling  and  affirm  the  judgment 
in  the  Court  below. 

No  error.  Affirmed. 
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F.  C.  DURANT  et  als.  v.  M.  E.  CROWELL  and  wife. 

Receiver — Evidence — Notice. 

1.  Where  the  plaintiff  establishes  a  prima  facie  right  to  property,  which 

is  not  rebutted  by  the  defendant,  he  is  entitled  to  a  receiver,  if  he 
shows  that  there  is  danger  of  loss  of  the  rents  and  profits. 

2.  Only  the  purchaser  of  the  legal  title  without  notice  of  a  prior  equity 

can  hold  it  against  such  equity. 

8.  The  fact  that  the  purchaser  of  the  legal  estate  paid  very  much  less 
than  the  land  is  worth,  is  evidence  to  show  that  he  purchased  with 
notice. 

4.  The  value  of  the  property  in  controversy  cannot  be  considered  in 

passing  on  the  question  of  the  solvency  of  the  defendant. 

5.  Where  there  is  danger  of  loss  of  rents  and  profits,  instead  of  appoint- 

ing a  receiver  the  Court  may  allow  the  defendant  to  execute  a  bond 
to  secure  the  rents  and  profits  and  such  damages  as  may  be  ad- 
judged the  plaintiff. 

{Winhom  v.  Gorrdl,  3  Ired.  Eq.,  117;  Polk  v.  Gallant,  2  Dev.  &  Bat. 
Eq.,  395;  Hamlett  v.  Thompson y  1  Ired.  Eq.,  360;  Kerchner  v.  Fair- 
ley,  80  N.  C,  24;  Rollins  v.  Henry,  77  N.  C,  467;  Kron  v.  Dennis, 
90  N.  C,  327;  Lumber  Co,  v.  Wallace,  93  N.  C,  23;  cited  and  ap- 
proved). 


Motion  for  a  receiver  pendente  lite,  in  a  civil  actuon, 
pending  in  the  Superior  Court  of  Union  county,  heard  before 
Graves,  Judge,  at  Chambers,  at  Shelby,  on  October  26th,  1886. 

The  plaintiffs  allege,  that  in  1854,  Jackson  C.  Lemmond 
and  others,  owners  of  the  land  in  controversy,  conveyed  it 
for  the  consideration  of  $25,000,  to  Charles  Judson  and  W. 
F.  Durant,  in  fee,  in  trust  for  themselves  and  their  asso- 
ciates. 

That  in  June,  1857,  said  trustees,  for  the  consideration  of 
11.00,  conveyed  the  said  land  to  Robert  Taylor,  in  fee,  and ' 
on  the  same  day,  the  said  associates,  for  the  consideration  of 
$1.00,  released  their  interest  to  said  Taylor.    That  these  deeds 
were  made  to  enable  Taylor  to  borrow  money  upon  a  mort- 


368  IN  THE  SUPREME  COURT. 


DURANT    V,   CROWELL. 


gage  of  the  said  land,  for  the  benefit  of  the  association,, 
formed  for  mining  purposes,  and  after  he  had  done  so,  to 
convey  the  land  to  the  said  trustees,  or  to  one  of  them,  in 
trust  for  said  associates;  that  in  pursuance  of  this  agree- 
ment, Taylor,  on  the  16th  of  July,  1857,  borrowed  of  Thos, 
C.  Durant  the  sura  of,  $23,170,  and  conveyed  to  him,  by  a  . 
mortgage  deed,  the  said  land  to  secure  the  same;  that  in 
August,  1857,  Taylor,  in  further  pursuance  of  said  agree- 
ment, conveyed  the  said  land  to  (-harles  Judson,  for  the  con- 
sideration of  $1.00,  in  trust  for  himself  and  associates,  sub- 
ject to  the  mortgage  to  Durant;  that  in  1859,  Thos.  C.  Du- 
rant assigned  the  said  mortgage  and  the  money  due  thereon 
to  Chas.  W.  Durant;  that  the  mortgage  deed  executed  by 
Taylor  to  Durant  to  secure  tJie  loan  was  intended  to  be  in 
fee,  but  by  the  ignorance,  inadvertence,  or  mistake  of  the 
draftsman,  by  the  omission  of  the  word  "  heirs",  a  life  estate 
instead  of  a  fee,  was  conveyed  ;  that  at  the  time  of  the  exe- 
cution of  the  mortgage,  and  ever  since,  Taylor  had  his  resi- 
dence and  domicil  in  New  York,  and  that  at  the  said  time, 
and  up  to  the  dates  of  their  deaths,  respectively,  Thos.  C. 
Durant  and  Charles  W.  Durant  were  domiciled  in  New 
York,  and  Charles  Judson  and  the  other  associates,  except 
Hugh  Dowming,  were  non-residents  of  this  State,  the  said 
Hugh  Downing  alone  of  said  associates  having  resided  in 
Union  county,  and  that  in  1861,  he  took  possession  of  said 
land,  as  one  of  the  associates,  and  as  agent  of  the  trustees; 
that  in  1867,  he  contracted  with  C.  W.  Durant  to  purchase 
his  interest  in  the  land,  under  the  mortgage,  and  retained 
possession  till  1878,  recognizing  the  right  of  the  trustee  and 
the  existence  of  the  mortgage,  and  that  the  mortgage  debt 
had  not  been  paid,  and  no  part  of  the  consideration  under 
the  contract  to  purchase  the  interest  of  Durant  had  been 
paid ;  that  Downing  died  in  1870,  when  his  administrator 
took  possession  of  the  land,  and  held  it  until  1878,  after 
which  time,  one  Wager  entered  into  possession,  recognizing 


r 


FEBRUARY  TERM,  1887. 


369 


DURANT  t?.   CKOWELL. 


the  right  and  interest  of  Charles  W.  Durant,  as  the  adminis- 
trator of  Downing,  had  done,  and,  by  an  agreement  in 
writing,  promised  to'^  pay  $50  per  year,  for  the  term  of  five 
years  as  rent  therefor;  that  while  the  said  Wager  was  in 
possession  in  1878,  under  a  special  proceeding  for  the  pur- 
pose of  a  sale  of  the  interest  of  Hugh  Downing,  to  make 
assets  to  pay  his  debts,  the  interest  of  the  said  Downing  in 
said  land  was  sold,  and  purchased  by  the  femne  defendant,  at 
the  price  of  $66 ;  that  at  the  time  of  said  sale,  the  land  was 
worth,  for  agricultural  purposes,  at  least  $8,000,  besides  its 
great  mineral  value,  and  that  the  said  purchaser  had  full 
knowledge  of  the  mortgage,  and  was  not  a  purchaser  for 
value  or  without  notice. 

The  plaintiff  Heloise,  and  W.  W.  Durant  are  the  heirs  at 
law  of  Thos.  C.  Durant,  and  the  said  W.  W.  is  his  adminis- 
trator; the  plaintiff  F.  C.  Durant  is  the  executor  of  Chas.  W. 
Durant,  deceased,  and  is  entitled  to  receive  the  amount  that 
may  be  found  due  upon  the  said  mortgage,  and  the  other 
plaintiffs  are  necessary  parties. 

It  is  alleged  that  the  defendants  are  in  possession  and  in- 
solvent, and  that  if  permitted  to  remain  in  possession  and 
receive  the  rents  and  profits,  (which  are  alleged  to  be  $600.00 
per  annum,)  the  plaintiffs  will  sustain  irreparable  damage. 

The  prayer  is  for  the  appointment  of  a  receiver — the  cor- 
rection and  reformation  of  the  mortgage  deed — the  fore- 
closure of  the  mortgage  and  payment  of  the  debt  secured 
thereby,  and  an  account,  <S:c. 

The  defendants  answer,  and  deny  that  the  deeds  to  Tay- 
lor were  made  for  the  purposes  alleged,  or  that  there  was  any 
mistake  in  the  mortgage  deed;  or  that  the  mortgage  debt 
has  not  been  paid.  They  also  deny  the  alleged  contract  be- 
tween Durant  and  Downing.  They  aver  that  the  feme  de- 
fendant purchased  the  land  at  the  price  of  $66.00  under  the 
special  proceeding  set  out  in  the  complaint,  and  in  March, 
1880y  received  a  deed  from  the  commissioner  for  the  same, 
24* 
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and  that  the  plaintiffs  have  had  possession  under  said  deed 
to  the  bringing  of  this  action.  They  further  say,  that  in 
April,  1881,  Chas.  Judson,  for  the  consideration  of  $1.00,  re- 
leased his  interest  to  Wager,  and  that  in  the  same  month. 
Wager,  for  the  same  consideration,  conveyed  to  the  defend- 
ant. They  say  that  at  the  time  of  the  purchase  of  the  land, 
$2, 500  was  as  much  as  it  could  have  been  sold  for  on  the 
market,  and  $4,000  would  be  a  fair  valuation,  Ac,  and  that 
the  annual  rental  value  at  the  time  of  the  purchase,  was  not 
more  than  $100,  and  at  present,  will  not  exceed  $400. 

They  deny  any  knowledge  that  the  mortgage  was  an  en- 
cumbrance upon  the  land,  to  the  extent  of  the  fee,  and  say 
that  the  feme  defendant  purchased  at  a  fair  and  public  sale, 
as  the  highest  bidder,  without  any  notice  of  any  equity,  &c. 

His  Honor  refused  to  appoint  a  receiver,  and  the  plaintiffs 
appealed. 

Messrs.  Piatt  D.  Walker  and  A.  Burwell^  for  the  plaintiflFs. 
Messrs,  D.  A.  Covington  and  Adams  filed  a  brief,  for  the 
defendants. 

Davis,  J.,  (after  stating  the  facts).  Without  considering 
in  detail  the  voluminous  evidence  contained  in  the  record, 
it  appears  from  the  mortgage  deed,  executed  by  Taylor  to 
Durant  on  the  6th  day  of  July,  1857,  that  the  land  in  con- 
troversy was  conveyed  to  the  said  Durant  to  secure  the  pay- 
ment of  $23,170,  borrowed,  and  from  the  evidence,  this  was 
largely  more  than  the  agricultural  value  of  the  land,  and 
though  it  was  of  considerable  value  for  mining  purposes, 
it  was  much  more  than  the  value  of  a  life  estate  therein. 

This  inherent  fact,  and  the  affidavit  of  Taylor,  who  exe- 
cuted the  mortgage  deed,  to  the  eflTect  that  it  was  the  under- 
standing and  agreement  of  the  parties  that  the  land  should 
be  conveyed  in  fee  to  secure  the  said  loan,  and  that  it 
was  by  the  ignorance,  mistake  or  inadvertence  of  himself 
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and  Durant,  or  of  the  draftsman  of  the  mortgage,  that  words 
of  .inheritance  were  omitted — that  no  part  of  the  said  mort- 
gage debt  has  been  paid,  but  that  every  part  thereof  is  still 
due  and  payable — that  at  the  time  of  the  execution  of  the 
mortgage,  it  was  undertood  and  agreed,  and  so  expressed  in 
the  mortgage,  that  he  was  not  to  be  personally  liable  for  the 
said  debt,  but  that  the  land  was  to  be  the  only  security,  es- 
tablish an  apparent  right  in  the  plaintiff,  to  have  the  deed 
corrected  and  reformed.  The  deed  of  June  26th,  1857,  exe- 
cuted by  Durant  and  Judson  to  Taylor,  conveyed  a  fee,  and 
the  mortgage  deed  refers  to  it,  and  purports  to  convey  "  all 
the  estate,  title  and  interest,  dower  and  right  of  dower,  of 
the  said  parties  of  the  first  part  therein,"  making  it  appa- 
rent that  the  estate  in  fee  was  intended  as  a  security  for  the 
debt.  But  the  feme  defendant  says  she  was  a  purchaser  at  a 
fair  and  open  public  sale,  and  as  the  highest  bidder,  without 
notice,  &c.,  and  it  is  insisted  that,  as  against  her,  all  the 
equities  of  the  plaintiffs  are  fully  met. 

The  land  was  bid  off,  says  the  answer,  by  Wager  and  As- 
bury  for  the  feme  defendant.  It  wasw-orth,  according  to  the 
answer  §2,500  "  on  the  market."  Flow,  the  administrator  of 
Downing  and  the  commissioner  who  sold  the  land,  makes 
oath,  in  effect,  that  he  never  believed  that  the  title  of  his  in- 
testate was  good,  and  that  he  had  frequently  told  his  (Down- 
ing^s)  heirs,  that  he  did  not  have  a  title — that  he  had  heard 
Downing  say  that  he  held  the  land  for  others. 

Howie  states  in  his  affidavit,  in  substance,  that  he  rented 
a  portion  of  the  land  in  question  for  several  years  ;  that  fre- 
quently during  that  time  Downing  told  him  that  he  (Down- 
ing) held  the  land  for  the  Durants,  who  held  the  mortgage ; 
that  he  was  the  agent  for  the  Durants  merely.  That  after 
the  death  of  Downing,  he  continued  on  the  land  and  paid 
rent  to  James  Flow,  the  administrator  of  Downing,  and  some- 
times to  Mrs.  Wager,  the  daughter  of  Downing,  or  to  W.  H. 
D.  Wager,  till  about  1878,  when  he  heard  that  Geii.  Rufiis 
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Barringer,  of  Charlotte,  was  Durant's  agent,  and  signed  a 
paper  agreeing  to  bold  the  land  in  his  possession  as  tenant 
of  said  Durant,  and  that  this  writing,  which  is  filed  as  an 
exhibit,  w^as  witnessed  by  James  Flow,  the  administrator  of 
Downing. 

Cochrane,  another  witness,  makes  affidavit  upon  informa- 
tion and  belief,  that  it  was  announced  at  the  sale,  before  the 
bidding  commenced,  so  that  the  announcement  could  be 
heard  by  all  present,  that  only  the  interest  of  Downing  was 
sold,  and  that  it  was  V)id  off  by  Waorer  and  Asburv  with  full 
knowledge  of  the  fact. 

Mr.  Barringer  makes  affidavit,  that  he  was  in  1867  em- 
ployed as  attorney  and  agent  for  Durant,  and  sets  out,  in 
detail,  an  arrangement  with  Hugh  Downing,  under  which  he 
remained  in  possession  of  the  land,  recognizing  the  encum- 
brance of  the  mortgage  and  its  lien  upon  the  land,  and  after 
his  death,  an  arrangement  with  the  heirs  of  Hugh  Downing, 
under  which  they  were  to  hold  the  land  for  five  years.  "  That 
from  the  death  of  Hugh  Downing,  until  1882-'3,  his  active 
administrator  (Jas.  Flow)  and  his  heirs  at  law  frequently 
and  from  time  to  time  admitted  to  aflfiant  thai  the  said 
mortgage  debt  was  unpaid,  and  was  a  subsisting  lien  upon 
the  land,  and  that  during  the  period  of  affiant's  agency  for 
Durant,  which  agency  w^as  well  known  to  the  administrator 
and  heirs  of  Downing  and  Wager,  and  to  the  defendant,  M. 
E.  Crowell,  as  far  back  as  1878,  *  *  *  *  there  was  no  ad- 
verse possession  to  affiant  as  agent  up  to  1882,  or  1883. 
That  defendant  M.  E.  Crowell  was  present  during  the  nego- 
tiations which  resulted  in  the  contract  for  a  lease,  *  *  *  * 
and  that  neither  he,  in  his  own  right  or  otherwise,  nor  his 
wife,  ever  claimed  the  land,  till  the  year  1882,  or  '83."  That 
.  under  the  contract  of  lease,  the  rents  were  paid  by  Wager 
for  the  years  1880, '81  and  '82. 

There  are  also  letters  of  Downing,  written  in  1866,  filed  bs 
exhibits,  recognizing  the  mortgage  debt  as  a  lien  upon  the 
property. 
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It  appears  that  the  parties  interested  in  the  mortgage  re- 
sided in  New  York,  and  the  mineral  value  of  the  land  was 
of  chief  consideration  with  them,  and  the  negotiations  re- 
ferred to  by  Mr.  Barringer  in  his  affidavit  account  for  the 
delay  in  bringing  the  action. 

These  facts,  taken  in  connection  with  the  vast  dispropor- 
tion between  the  price  paid  by  the  feme  defendant  and  the 
actual  value  of  the  land,  would  seem  to  fix  the  defendant 
with  notice.  The  fact  that  property,  worth  at  the  lowest 
estimate  $2,500,  and,  according  to  some  of  tlie  evidence, 
§8,000,  for  agricultural  purposes,  with  a  large  speculative 
value  for  mining  purposes,  should  be  bid  off  at  the  insignifi- 
cant price  of  $66,  was  certainly  sufficient  to  put  her  on  in- 
quiry. "  Only  the  purchaser  of  the  legal  title,  without  no- 
tice of  a  prior  equity,  can  hold  against  such  equity ;"  Win' 
born  v.  Gorrell,  3  Ired.  Eq.,  117;  Polk  v.  Gallant^  2  D.  &  B. 
Eq.,  395;  Hamlett  v.  Thompson^  1  Ired.  Ecj.,  360. 

In  this  case,  the  defendant  acquired  only  the  title  which 
Downing  had,  which  was  not  a  legal  title,  if  any  title  at  all. 
We  think  the  plaintiffs  have  established  an  apparent  right 
to  have  the  mortgage  deed  reformed  and  the  property  sold 
to  pay  the  debt,  and  that  this  apparent  right  is  not  suffi- 
ciently controverted  by  the  answer,  and  if  there  is  danger  of 
the  rents  and  profits  being  lost,  they  are  entitled  to  have  a 
receiver.  The  plaintiffs  allege  the  insolvency  of  the  defend- 
ants, and  danger  of  loss ;  the  defendants  admit  the  insolv- 
ency of  M  E.  Crowell,  but  sav  that  the  feme  defendant  is  en- 
tirely  solvent,  and  worth  §2,500  or  §3,000  in  excess  of  her 
exemptions.  The  only  other  evidence  upon  this  point  is : 
1st.  The  affidavit  of  James  Flow,  in  which  he  savs:  "that 
the  said  Delia  A.  Crowell  had  no  property  at  lier  marriage, 
in  her  own  right,  and  has  since  owned  none,  except  the  tract 
of  land  claimed  bv  her  in  this  action ;"  2d.  The  certificate 
of  the  property  listed  by  M.  E.  Crowell,  agent  for  D.  A. 
Crowell,  in  1886,  amounting  to  §4,647,  of  which  §4,000  is  for 
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the  land  in  dispute  in  this  action.  Of  course  the  value  of 
the  land  in  controversy  can  not  be  considered  in  determin- 
ing the  security  to  which  the  plaintiffs  are  entitled,  and 
where  there  is  imminent  danger  of  loss  by  insolvency  of  the 
defendant,  it  is  within  the  rightful  authority  and  the  duty 
of  the  Court  to  secure  the  rents  and  profits,  through  the  ap- 
pointment of  a  receiver;  Kerchner  v.  Fairleyj  80  N.  C,  24; 
Rollins  V.  Hetiry,  77  N.  C,  467 ;  Kron  v.  Detinis,  90  X.  C, 
327;  or  to  permit  the  defendant  to  remain  in  possession, 
upon  the  execution  of  a  bond,  payable  to  the  plaintiff,  with 
security  approved  by  the  Court  in  such  sum  as  may  be 
deemed  sufficient  to  secure  the  rents  and  profits  and  such 
damages  as  may  be  adjudged  in  favor  of  the  plaintiff,  upon 
a  final  determination  of  the  action.  Lurnher  Company  v. 
Wallace,  93  N.  C,  23. 

There  was  error  in  refusing  to  allow  the  motion  of  the 
plaintiffs. 

Let  this  be  certified,  to  the  end  that  the  Court  below  may 
make  such  order  in  the  cause,  in  accordance  with  this 
opinion,,  as  will  secure  the  plaintiffs  against  loss  by  reason 
of  the  insolvencv  of  the  defendants. 

Error.  Reversed. 


J.  G.  BYNUM  V.  y^.  E.  POWE  et  al. 
Practice — Counter-Claim — Constitution — Jurisdiction. 

1.  A  plaintiff  cannot  take  a  nonsuit  when  the  defendant  sets  up  a  coun- 
ter-claim arising  out  of  the  contract  or  transaction  which  consti- 
tutes the  plaintiff's  cause  of  action— or  when  the  defendant  has 
acquired  in  an  equitable  action  any  other  right  or  advantage  which 
he  is  entitled  to  have  tried  and  settled  in  the  action. 
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2.  Under  ^13  and  33,  Art.  IV,  of  the  Constitution,  the  Legislature  1 
the  power  to  establish,  limit,  and  define  the  jurisdiction  of  t 
Superior  Courtii ;  to  prescribe  the  methods  of  procedure  in  the 
and  the  extent,  manner,  time  and  place  of  exercising  their  juriad 
tioD;  and  can  declare  what  judgments  and  orders  maj  be  given 
these  Courts  in  or  out  of  term — except  that  issues  of  fact  can 
tried  by  a  jurj  only  in  term  time. 

{IfcKexaon  v.  Hunt,  64  N.  C,  502:  Pesaad  v.  Hawkins,  71  N.  C,  3 
Graham  v.  Tate.  77  N.  C.  130;  Tate  v.  PhUlips.  Ibid..  136:  Pun 
V.  Vaaghan.  80  N.  C,  46:  Wfiedfwe  v.  Leggett,  92  N.  C,  469:  Bo 
V.  Sfeuvirt,  93  N.  C,  403;  McNeill  v.  Lavlon,  ante,  16:  Harrel 
Peddes.  79  N.  C,  28;  Molynetix  \.  Htiey.  81  N.  C,  106;  Shacleelft 
V.  Maier.  91  N.  C.  181;  McDovxU  v.  McDowell.  92  N.  C,  2 
Branch  v.  Walker.  Ibid.,  87;  Coates  \.  Weeks.  94  N.  C,  1 
McAden  v.  Betibow,  63  N.  C,.  461:  cited  and  approved). 


Civil,  ACTION,  pending  in  Buncombe  Superior  Court, 
appeal  by  defendant  from  judgment  of  nonsuit  rendered 
Montgomery,  Judge,  at  Chambers,  in  McDowell  county, 
loth  day  of  October,  1886. 

The  purpose  of  this  action  was  to  obtain  relief  by  injui 
tion. 

On  the  2oth  of  June,  1886,  a  Judge  declined  to  granf 
restraining  order  applied  for.  Afterwards,  upon  a  like  i 
plication,  another  Judge  granted  a  restraining  order  ant 
rule  upon  the  defendants  to  show  cause  in  term  time  why 
injunction  should  not  be  granted  pending  the  action,  a 
until  the  hearing  upon  the  merits. 

Subsequently,  at  Chambers,   the  Judge   vacated  the 
straining  order  and  denied  the  motion  for  an   injuncti( 
Afterwards,  on  the  15th  of  October,  1S8G,  the  plaintiff,  c 
of  term  time,  at  Chambers,  moved  the  Court  to  allow  h 
voluntarily  to  submit  to  a  judgment  of  nonsuit. 

The  defendants  resisted  this  motion,  contending  that  1 
plaintiff  had  no  right  thus  to  bo  nonsuited,  because  c 
Judge  had  refused  to  grant  a  restraining  order,  and  aft 
wards  another  Judge,  having  granted  such  order,  had  c 
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charged  it,  and  refused  to  grant  the  motion  for  an  injunction 
pending  the  action.  The  Court  allowed  the  motion,  and 
judgment  of  nonsuit  was  granted.  This  was  assigned  as 
error  by  the  defendants,  and  they  appealed  to  this  Court. 

Mr.  W.  P.  Bynum,  for  the  plaintiff. 

Mr.  S.  J.  Ei^n,  {Mr.  I.  T.  Aven^y  was  with  him  on  the 
brief,)  for  the  defendants. 

Merrimon,  J.,  (after  stating  the  facts).  Strictly,  a  plain- 
tiff cannot  be  said  to  "take  a  nonsuit"  regularly  in  the  course 
of  an  action,  after  the  jury  are  sw^orn,  if  he  finds  that  he 
cannot  succeed  because  there  is  a  defect  in  the  evidence,  or 
it  is  insufficient  to  warrant  a  verdict  in  his  favor,  or  there  is 
other  like  cause  why  he  cannot;  in  that  case  he  fails  to  ap- 
pear, and  allows  himself  to  be  "called";  he  does  not  answer. 
The  jury  render  no  verdict,  but  are  discharged,  and  there  is 
judgment  of  nonsuit  against  the  plaintiff,  and  he  is  said  to 
be  "  nonsuited  " — properly,  he  voluntarily  suffers  a  judgment 
of  nonsuit,  and  he  thereby  gains  the  advantage,  that  there 
is  no  verdict  against  him,  and  no  judgment  upon  the  merits 
of  the  action  that  concludes  him,  and  he  may  bring  a  new 
action  for  the  same  cause  of  action.  He  only  pays  costs  of 
the  action  thus  terminated. 

But  it  has  become  common  in  practice  to  say  that  the 
plaintiff  "  takes  a  nonsuit,"  and  it  is  settled  practice  in  this 
State,  that  he  has  the  right  voluntarily  to  submit  to  such 
judgment  at  any  time  before  the  verdict  of  the  jury  is  ren- 
dered, unless  before  he  asks  to  be  allowed  to  do  so,  the  de- 
fendant shall  have  pleaded  a  counter-claim,  in  w-hich  case  he 
cannot  do  so,  if  it  be  a  cause  of  action  arising  out  of  the 
contract  or  transaction  that  constitutes  tlie  plaintiff's  alleged 
cause  of  action.  If,  however,  the  plaintiff  s  cause  of  action 
is  distinct  from  that  alleged  as  a  counter-claim ^  and  the  latter 
conies  within  the  statute  {The  Code,  §244,  par.  2j,  the  plain- 
tiff may,  if  he  see  fit,  suffer  a  judgment  of  nonsuit  as  to 
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his  alleged  cause  of  action,  and  in  that  case  the  defendant 
may  continue  to  prosecute  his  counter-claim^  or  withdraw  or 
abandon  it,  in  his  discretion. 

This  rule  of  practice  seems  to  rest  upon  tlie  ground,  that 
the  plaintiff  ought  to  be  allowed  to  abandon  his  action — 
not  bis  cause  of  action,  at  his  pleasure,  unless,  in  the  course 
of  the  action,  some  neglect  or  advantage  of  the  defendant 
has  supervened  that  he  has  the  right  to  have  settled  and 
concluded  in  the  action.  McKesson  v.  Hunt^  64  N.  C,  502; 
Pescud  V.  Hawkins,  71  N.  C,  300 ;  Graham  v.  Tate,  77  N.  C, 
120;  Tate  \.  Phillips,  Ih\d.,12i);  Purnell  v.  Vaughan,80^.  C, 
46 ;  n^edbee  v.  Leggett,  92  N.  C,  469 ;  Bank  v.  Stewart,  93  N. 
C,  402  :  McNeiU  v.  Laivton,  ante  16 ;  3  Chit.  P.,  911  ;  Bing. 
on  Judg.,  28. 

That  the  cause  of  action  in  this  case  is  purely  equitable  in 
its  nature  cannot  affect  the  plaintiff's  right  to  submit  to  a 
judgment  of  nonsuit.  Under  the  present  method  of  civil 
procedure  there  is  but  one  form  of  action,  and  the  plaintiff, 
as  indicated  above,  may,  no  matter  what  may  be  the  nature 
of  the  cause  of  action,  voluntarily  submit  to  a  judgment  of 
nonsuit,  except  that  in  cases  purely  equitable  in  their  na- 
ture he  cannot  do  so,  after  rights  of  the  defendant  in  the 
course  of  the  action  have  attached  that  he  has  the  right  to 
have  settled  and  concluded  in  the  action.  Thus,  if  an  order 
of  reference  has  been  made,  and  the  referee  has  made  a 
report,  the  correctness  of  which  is  conceded  by  both  parties, 
and  the  case  is  in  condition  to  be  disposed  of  finally;  or  if 
an  account  has  been  taken  and  rei)()rt  made,  or  a  decree 
has  been  made  under  which  the  defendtmt  has  acquired 
rights,  the  plaintiff  will  not  be  allowed  to  sutler  a  judg- 
ment of  nonsuit,  and  this  is  so  because  the  defendant 
has  acquired  such  rights  and  advantages  in  the  action  as 
give  him  a  positive  interest  in  it.  This  rule  is  reasonable, 
and  rests  upon  grounds  of  manifest  justice.  Pescud  v.  Haw- 
kins supra ;  Purnell  v.  Vaughan,  supra;  Ad.  Eq.,  373  ;  Story's 
Eq.  PI.,  §§456,  793. 
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But  in  this  case  obviously  the  defendants  acquired  no 
rights  by  virtue  of  anything  done  in  the  course  of  the  ac- 
tion. The  plaintiff  had  simply  made  a  motion  for  an  in- 
junction pending  the  action,  and  until  the  hearing  upon  the 
merits,  which  motion  was  denied.  He  might  therefore  have 
had  such  judgment  as  the  one  granted  out  of  term  time  by 
the  consent  of  parties,  or  in  term  time  without  such  consent. 

We  are,  however,  of  opinion,  that  the  Judge  had  no  au- 
thority to  grant  the  s.uffered  judgment  in  question  out  of 
term  time  without  the  consent  of  parties,  and  that  it  is  there- 
fore void.  There  is  no  statute  prescribing  and  regulating 
the  course  of  civil  procedure  that  authorizes  such  a  judg- 
ment to  be  granted  out  of  term  time  at  Chambers  without 
the  consent  of  parties,  and  there  was  no  such  consent. 

That  judgments  may  be  granted  in  civil  actions  by  the 
Judges  of  the  Superior  Courts  out  of  term  time,  only  by  the 
consent  of  parties,  is  now  well  settled,  but  the  practice  in  that 
respect  is  of  doubtful  expediency,  and  ought  not  to  be  en- 
couraged in  ordinary  cases.  It  is  out  of  the  general  course 
of  procedure  and  practice,  and  not  infrequently  gives  rise  to 
misapprehension,  distrust  and  confusion. 

To  avoid  this  as  far  as  practicable  the  consent  of  parties 
should  always  appear  certain,  in  writing,  signed  by  the  par- 
ties, or  their  counsel,  or  the  Judge  should  recite  the  fact  of 
consent  in  the  orders  and  judgments  he  directs  to  be  entered 
of  record.  Herveij  v.  Edmunds,  68  N.  C,  246;  Harrell  v. 
Peebles,  79  N.  C,  26;  Molyneiix  v.  Hmij,  81  N.  C,  106; 
Shackelford  v.  Miller,  91  N.  C,  181  ;  McDowell  v.  McDoivell,92 
N.  C,  227 ;  Braiich  v.  Walkei\  Ibid.,  87 ;  Coatee  v.  Weeks,  94 
N.  C,  174. 

The  Constitution,  Art.  IV., §22, delares that  "The Superior 
Courts  shall  be  at  all  times  open  for  the  transaction  of  all 
business  within  their  jurisdiction,  except  the  trial  of  issues 
of  fact  recjuiring  a  jury,"  and  it  is  contended  that  this  pro- 
vision directly  confers  upon  the  Judges  of  the  Courts  named 
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jurisdictional  authority  to  make  all  proper  orders  and  to 
grant  all  proper  judgments,  and  to  do  and  require  to  be 
done,  all  proper  things  in  all  civil  actions  and  proceedings 
in  the  course  of  procedure  out  of  term  time,  "  except  the  trial 
of  issues  of  fact  requiring  a  jury." 

This  provision  of  the  Constitution  does  not  stand  alone — 
it  has  reference  and  relation  to,  and  'bears  materially  upon 
other  provisions  on  the  same  subject,  and  must  in  such  con- 
nection and  bearing  receive  such  just  and  reasonable  inter- 
pretation as  will  give  it  intelligent  operative  effect. 

An  essential  part  of  the  system  of  judicature  established 
and  provided  for  by  the  Constitution,  is  the  apportionment 
and  distribution  of  jurisdictional  authority,  and  a  method 
or  methods  of  procedure.  These  are  not  supplied  by  the 
Constitution  except  to  a  very  limited  extent.  As  to  Courts, 
other  than  the  Supreme  Court,  power  is  expressly  conferred 
upon  the  Legislature  to  prescribe,  define  and  limit  their  juris- 
diction respectively,  and  proper  methods  of  procedure  therein. 
It  is  declared  by  §12  of  the  same  article  above  cited,  that 
"the  General  Assembly  shall  have  no  power  to  deprive  the 
judicial  department  of  any  power  or  jurisdiction,  which 
rightfully  pertains  to  it  as  a  co-ordinate  department  of  the 
government;  hut  the  General  Assenthb/  shall  allot  and  distrihHte 
that  portion  of  this  power  and  jurisdiction  which  does  not  per- 
tain to  the  Supreme  CouH,  among  the  Courts  prescribed  in  this 
Constitution  or  which  may  bo  established  by  law,  in  such 
'manner  as  it  may  deem  best,  provide  also  a  proper  system  of 
appeals,  and  regulate  by  law  when  necessary,  the  methods  of 
proceeding  in  the  exercise  of  their  powers,  of  all  Courts  be- 
low the  Supreme  Court,  so  far  as  the  same  may  be  done 
without  conflict  with  other  provisions  of  this  Constitution." 
It  thus  appears  plainly  that  the  Legislature  has  ample  power 
to  establish,  define  and  limit  the  jurisdiction  of  the  Superior 
Courts,  and  prescribe  the  methods  of  procedure  in  them. 
This  power  must  embrace  the  power  to  prescribe  the  extent, 
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manner,  time  and  place,  of  exercising  jurisdictional  au- 
thority. This  is  essential  to  secure  certainty,  consistency, 
order  and  practical  convenience  in  the  due  administration  of 
public  justice.  Without  proper  regulations  in  these  respects, 
disorder  and  confusion  must  inevitably  prevail  to  a  greater 
or  less  extent,  to  the  detriment  of  the  public  and  individuals. 
The  Legislature  may  make  such  regulations  as  it  shall 
deem  fit  and  expedient,  in  the  respects  mentioned,  and  they 
will  be  operative  if  they  do  not  conflict  with  provisions  of 
the  Constitution  other  than  those  contained  in  the  section 
last  above  recited.  It  is  insisted,  however,  that  the  present 
method  of  civil  procedure  is  in  conflict  with  the  constitu- 
tional provision  first  above  set  forth.  We  think  otherwise. 
Giving  it  a  reasonable  interpretation  that  makes  it  harmonize 
with  the  power  conferred  upon  the  Legislature  just  adverted 
to,  and  as  well,  one  that  gives  it  intelligent  practical  eflFect,  it 
implies  that  "  the  Superior  Courts  shall  be  at  all  times  open 
for  the  transaction  of  all  business  within  their  jurisdiction,"  as 
at  the  time,  at  the  place,  and  in  the  manner  prescribed  by 
law,  "  except  the  trial  of  issues  of  fact  requiring  a  jury." 
As  to  the  trial  of  issues  of  fact  by  a  jury,  they  shall  not  be 
continuously  open — they  shall  be  open  only  at  stated 
periods — in  term  time — but  as  to  all  other  matters,  they 
shall  be  continuously  open — open  for  the  transaction  of  any — 
all — business  that  may  properly  come  before  them,  at  the 
time,  in  the  order,  at  tlie  place,  and  in  the  way  prescribed, 
but  not  necessarily  that  such  business  shall  be  continuously 
transacted.  They  are  continuously  oi)en,  so  that  the  Legisla- 
ture may  prescribe  that  certain  classes  of  business  shall  be 
transacted  onlv  in  terra  time,  certain  other  classes  may  be 
transacted  out  of,  or  in  term  time,  or  that  all  business  may 
be  transacted  at  any  time  without  regard  to  terms  of  the 
Court,  except  as  to  the  trial  of  issues  of  fact  by  a  jury. 
Tliese  Courts  in  their  nature  are  continuously  open  as  contra- 
distinguished from  Courts  that  are  closed  except  at  certain 
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periods,  called  term  time,  such  as  were  the  Superior  Courts 
of  this  State  before  the  adoption  of  the  present  Constitution, 
except  in  certain  respects. 

Very  soon  after  the  adoption  of  the  Constitution  of  1868, 
the  Legislature  passed  a  statute  prescribing  a  Code  of  Civil 
Procedurey  which  in  a  sense  contemplated  the  continuous 
transaction  of  business  in  the  Superior  Courts  of  which  they 
had  jurisdiction,  but  this  feature  of  it  prevailed  for  a  brief 
while.  Afterwards  the  Legislature,  deeming  the  statute  in 
the  respect  referred  to  inexpedient  and  unsuited  to  the  wants 
and  interests  of  the  people,  passed  a  statute  (Acts  1868-'69, 
ch.  76)  suspending  the  Code  of  Civil  Procedure  in  certain  re- 
spects, and  enacting  that  civil  actions  should  be  brought, 
the  pleadings  therein  filed  and  trials  had  in  term  time  only. 
The  validity  of  that  statute  was  contested  in  McAdoo  v.  Be7i- 
bow,  63  N.  C,  461,  on  the  ground  that  it  was  in  conflict  with 
the  provision  of  the  Constitution  now  under  consideration. 
This'Coui-t  held  after  much  consideration  that  the  act  was 
valid,  and  the  decision  in  that  case  has  been  repeatedly  and 
uniformly  recognized  as  settling  the  construction  to  be  placed 
upon  that  provision.  Indeed  the  construction  given  it  has 
been  recognized  and  acted  upon  by  the  Courts  and  the  Leg- 
islature ever  since  it  was  made.  This  statute  was  by  its 
terms  to  remain  operative  only  for  a  brief  period.  It  was 
afterwards  extended  in  its  material  provisions  by  a  subse- 
quent statute,  (Acts  1870-71,  ch.  42,)  and  subsequently  by 
statute,  (Bat.  Rev.,  p.  248) ;  and  substantially  the  provisions 
of  this  statute  are  now  incorporated  into  and  permanently 
form  part  of  the  Code  of  Civil  Procedure^  {The  Code,  ch.  10). 

While  the  Legislature  can  provide  for  the  continuous 
transaction  of  business  of  the  Superior  Courts  of  which  they 
have  jurisdiction  without  regard  to  stated  terms  thereof,  ex- 
cept as  "to  the  trial  of  issues  of  fact  requiring  a  jury,"  be- 
cause they  are  always  open,  it  is  too  well  settled  to  admit  of 
serious  question,  that  it  can  prescribe,  as  indeed,  it  has  done. 
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that  civil  actions,  with  certain  exceptions,  shall  be  brought 
to,  proceeded  in,  tried  and  disposed  of  in  term  time  only. 
Hervey  v.  Edmunds^  68  N.  C,  243. 

So  accepting  the  provisions  of  the  Code  of  Civil  Procedure 
affecting  the  question  presented  by  the  record  for  our  deci- 
sion as  operative  and  valid,  did  they  authorize  the  Judge  to 
grant  the  judgment  of  nonsuit  complained  of,  out  of  term 
time? 

We  think  this  question  must  be  answered  in  the  negative. 
It  appears  from  a  careful  examination  of  the  Code  of  Civil 
Procedure  that  all  ordinary  civil  actions  must  be  brought  ta 
and  proceeded  in  to  their  determination  at  regular  terms  of 
the  Superior  Courts.  This  is  the  general  course  and  extent 
of  procedure,  and  there  is  no  authority  of  the  Court  or 
Judge  to  grant  orders,  judgments,  or  take  any  action  in  such 
actions  out  of  term  time,  except  in  respects  specially  pro- 
vided for;  such  as  provisional  remedies,  proceedings  sup- 
■  plementary  to  execution,  submitting  a  controversy  without 
action,  confessing  judgment  without  action,  applications  for 
mandamus,  and  the  like. 

And  moreover,  whenever  the  Judge  may  take  any  such 
action  out  of  term  time,  in  the  course  of  an  action,  or  other- 
wise, his  authority  to  do  so  is  exceptional,  and  is  prescribed 
in  terms,  or  by  necessary  implication.  He  cannot  do  so 
simply  upon  the  ground  that  the  Courts  are  always  open  for 
the  transaction  of  all  business  within  their  jurisdiction  ;  he 
must  or  may  do  so  only  when  the  prescribed  course  of  pro- 
cedure allows  or  directs  something  to  be  done. 

Now,  this  is  an  ordinary  civil  action,  in  which  the  partic- 
ular and  principal  relief  demanded  is  a  perpetual  injunc- 
tion. It  was  brought  to  a  regular  term  of  the  Court,  and 
must  be  proceeded  in  in  term  time,  to  its  end,  however  that 
may  be  reached.  There  is  no  exceptive  provision  in  the 
Code  of  Civil  Procedure  that  allows  a  judgment  of  volun- 
tary nonsuit  to  be  suffered  by  the  plaintiff  out  of  term  tim» 
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any  more  than  to  try  and  determine  the  action  upon  its 
merits.  The  judgment  might  have  been  granted  with  the 
consent  of  parties,  because  the  Court  is  always  open,  but  it 
could  not  without  such  consent,  and  for  the  reasons  already 
seated  above. 

The  suffered  judgment  of  nonsuit  must  be  treated  as 
void,  and  further  proceedings  had  in  the  action  in  term  time, 
according  to  law.  And  to  that  end  let  this  opinion  be  cer- 
tified to  the  Superior  Court.     It  is  so  ordered. 

Error.  Reversed. 


J.  L.  QUEEN,  Trustee,  v.  A.  WERNWAG  et  al. 


Evidence — Confusion  of  Goods. 


1.  When  the  plaintiff  sues  to  recover  a  stock  of  goods  conveyed  to  him 

as  trustee  by  defendant  W,  to  secure  a  creditor  of  said  defendant, 
evidence  is  admissible  to  prove:  Ist,  that  it  was  agreed  between  the 
trustee  and  creditor,  and  said  W,  that  said  W  should  remain  in 
possession  of  the  goods  and  sell  them,  and  pay  the  debts  of  the 
firm, .  composed  of  said  W  and  the  secured  creditor;  2d,  what 
goods  were  in  the  store  when  the  deed  in  trust  was  executed,  and 
what,  when  the  goods  were  seized  by  the  sheriff  ;  3d,  what  additions 
had  been  made  to  the  stock  by  adding  goods  purchased  with 
funds  which  were  the  separate  estate  of  the  feme  defendant,  and 
which  of  the  goods  seized  were  thus  added. 

2.  In  such  case  the  trustee  can  claim  only  such  of  the  goods  as  com- 

posed the  original  stock,  and  not  those  added  by  the  feme  defendant. 

8.  The  rule,  that  he  who  produces  a  confusion  of  goods  shall  lose  his 
own,  is  carried  no  further  than  necessity  requires,  and  applies  only 
to  cases  where  it  is  impossible  to  distinguish  what  belonged  to  one 
from  what  belonged  to  the  other.  When  the  articles  can  be  easily 
distinguished  and  separated,  no  change  of  fn-operty  takes  place,  but 
the  burden  is  on  the  guilty  party  to  distinguish  his  property  or 
lose  it. 
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This  was  a  civil  action,  tried  before  Avery,  Judge,  at  Fall 
Term,  1886,  of  Haywood  Superior  Court. 

There  was  verdict  and  judgment  for  the  plaintiff,  from 
which  the  defendants  appealed. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

No  counsel  for  the  plaintiff. 

Messrs.  W.  B.  Ferguson  and  W.  L.  Noricood,  (Mr.  Geo.  H. 
Smothers  also  filed  a  brief),  for  the  defendants. 

Smith,  C.  J.  This  action  is  prosecuted  under  the  provis- 
ions of  Th^  Code,  §§321  to  333,  inclusive,  by  the  plaintifi', 
who  claims  title  under  three  several  conveyances  of  the  de- 
fendant A.  Wernwag,  in  trust  to  secure  certain  recited  debts 
due  Samuel  Isler,  to  recover  possession  of  a  stock  of  goods  and 
merchandise  then  held  by  him.  The  goods  were  seized  and 
delivered  to  the  plaintiff  under  an  order  made  in  the  cause 
on  the  6tli  day  of  June,  1885,  on  which  the  summons  was  sued 
out,  and  the  order  tg  take  the  goods  from  the  defendant  was 
issued.  The  allegations  made  in  the  complaint  being  de- 
nied in  the  answer,  issues  were  submitted  to  the  jury,  w^hich, 
and  the  responses  taeach,  are  as  follows: 

I.  Is  the  plaintiff  the  owner  of  the  property  described  in 
the  complaint  ?    Answer,  Yes. 

n.  Did  the  defendants  wrongfully  detain  said  property  ? 
Answer,  Yes. 

III.  What  is  the  value  of  the  goods  seized  ?  Answer, 
Four  hundred  dollars. 

On  the  trial  the  plaintiff  testified  on  his  own  behalf,  and 
on  his  cross-examination  the  defendant  proposed  to  show  by 
the  witness  that  he  permitted  the  defendant  A.  Wernwag 
to  remain  in  possession  of  the  goods  from  the  day  of  mak- 
ing the  deeds  (December  9th,  1884,)  until  the  seizure  ;  what 
^oods  were  then  in  the  store,  and  what,  when  taken  by  the 
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sheriff,  of  the  original  stock ;  that  the  said  defendant  con- 
tinued thereafter  as  before  to  sell  and  dispose  of  the  goods 
assigned,  and  that  the  stock  had  been  meanwhile  replenished 
by  additions  thereto,  made  with  the  funds  of  the  feme  de- 
fendant, and  out  of  her  separate  estate.  The  evidence  was 
refused,  and  defendants  excepted. 

The  defendant  A.  Wernwag,  a  witness  for  himself,  pro- 
posed to  prove  an  agreement  between  himself  and  the  plain- 
tiff, made  at  the  time  the  deeds  were  executed,  to  which  the 
creditor  Isler  also  assented,  that  the  witness  was  to  remain 
in  possession  of  the  goods,  sell  them  out  and  pay  the  debts 
of  A.  Wernwag  <fe  Co.,  constituted  of  the  witness  and  the 
said  Isler.  This  testimony  was  also,  after  objection,  ruled 
out,  and  defendant  excepted. 

The  substance  of  the  offered  evidence  was  to  show  that 
the  continued  sale  and  disposition  of  the  goods  was  with  the 
assent  of  both  the  trustee  and  secured  creditor,  under  a  re- 
sulting agency  in  the  reduction  of  the  stock,  and  the  residue 
left  of  the  stock  on  hand  when  the  assignment  was  made. 
We  do  not  know  upon  what  ground  the  proof  was  declared 
to  be  inadmissible,  if,  in  the  separation,  the  additions  could 
be  distinguished  from  the  other  articles  of  merchandise,  be- 
cause the  property  in.  the  latter  only  was  in  the  trustee. 

It  may  be  that  it  was  deemed  a  confusion  of  goods,  where- 
by the  title  to  the  goods  added,  was  lost,  upon  a  well  known 
rule  of  law,  or  it  may  have  been  considered  a  replenishment 
of  the  stock  from  the  proceeds  of  such  as  w^ere  sold.  On 
neither  ground  ought  the  evidence  to  have  been  excluded. 

The  rule  is  thus  stated  by  Cliancellor  Kent :  "  If  A  will 
unlfuUy  inteinnix  his  corn  or  hay  with  that  of  B,  or  casts  his 
gold  into  another's  crucible,  so  that  it  becomes  impossible  to 
distinguish  w^hat  belonged  to  A  from  what  belonged  to  B, 
the  whole  belongs  to  B.  But  this  rule  is  carried  no  further 
than  necessity  requires,  and  if  the  goods  can  be  easily  dis- 
tinguished and  separated,  as  articles  of  furniture,  for  instance, 
25* 
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then  no  change  of  property  takes  place."  *  *  "It  is  for 
the  party  guilty  of  the  fraud  to  distinguish  his  own  prop- 
erty satisfactorily  or  lose  it ;"  2  Kent.  Com.,  365. 

"  We  cannot  but  think,"  says  Mr.  Parsons,  "  that  the  intent 
of  the  parties  and  the  moral  character  of  the  transaction 
would  enter  into  the  law  of  the  case.     2  Pars.  Cont.,  474. 

So  remarks  Morton,  J.,  after  citing  the  passage  from 
Kent,  "  but  this  rule  only  applies  to  wrongful  or  fravdxdent 
intermixtures ;  Rider  v.  Hathaway,  21  Pick.,  298. 

The  intermixture  of  goods  of  different  kinds  in  a  store  is 
unlike  that  of  a  commingling  of  wheat,  corn  and  melted 
metal  into  one  undistinguishable  mass,  for  it  is  possible  that 
the  original  articles  had  labels,  marks  or  other  devices,  or 
that  those  which  formed  the  accession  had  them,  so  that  the 
identity  of  the  several  parcels  could  be  ascertained,  and  for 
this  purpose  the  evidence  of  the  plaintiff  himself  was  offered 
and  refused. 

Not  only  was  this  ruling  untenable  on  the  first  ground 
suggested,  nor  was  there  any  evidence  that  the  accessions  to 
the  stock  came  from  purchases  made  with  money  received 
from  what  were  sold ;  the  testimony  to  establish  the  contrary 
was  disallowed. 

There  is  error  and  must  be  a  new  .trial,  to  which  end  this 
will  be  certified. 

Error.  Venire  de  novo. 
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VIRGIL  WEBB  v.  THE  RICHMOND  AND  DANVILLE  RAILROAD 

COMPANY. 

Fellovj-Servants. 


1.  Where  an  employ^  of  a  railroad  company  is  injured  by  the  negligence 

of  a  fellow-servant,  the  common  master  is  not  liable. 

2.  The  fact  that  a  co-employ^  has  authority  from  the  common  master 

to  discharge  his  fellow-servants,  does  not,  of  itself,  cons^tute  him  a 
vice-principal. 

This  was  a  civil  action,  tried  before  Avery,  Judge,  and  a 
jury,  at  Spring  Term,  1886,  of  the  Superior  Court  of  Meck- 
lenburg county. 

The  action  was  brought  to  recover  damages  for  an  injury 
to  the  person  of  the  plaintiff,  who  was  an  employ^  of  the 
defendant. 

The  plaintiff,  a  witness  in  his  own  behalf,  testified  in  sub- 
stance, that  he  was  employed  to  flag  the  trains,  but  was 
ordered  by  the  yard-master,  on  the  occasion  when  he  was 
injured,  to  couple  some  cars.  That  he  got  upon  the  step  at 
the  back  of  the  engine,  and  when  the  engine  approached 
the  cars  he  was  to  couple;  he  notified  the  engine-man  to  stop 
his  engine,  but  that  he  did  not  do  so,  but  moved  it  back 
rapidly,  in  consequence  of  which  the  injury  happened;  that 
the  yard-master  had  the  power  to  discharge  the  employes; 
and  it  was  his  duty  to  give  signals  to  the  engine-man  when 
coupling  was  to  be  done,  but  that  he  failed  to  do  so  on  this 
occasion. 

The  plaintiflF's  testimony  was  contradicted  by  the  witnesses 
for  the  defendant,  who  testified  to  a  state  of  facts,  which,  if 
believed,  showed  that  the  plaintiff  was  injured  by  his  own 
carelessness. 

The  plaintiff  asked  his  Honor,  among  other  things,  to 
charge  the  jury,  that  if  they  believed  that  the  yard  master 
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had  authority  from  the  defendant  to  discharge  the  plaintiff, 
then  they  were  not  fellow-servants.  His  Honor  refused  this 
charge. 

The  jury  found  a  verdict  for  the  defendant,  and  the 
plaintiff  appealed. 

No  counsel  for  the  plaintiff. 

Mr,  Chas.  M,  Busbee,  for  the  defendant. 

Merrimon,  J.  We  do  not  deem  it  necessary  to  advert  in 
detail  to  the  several  assignments  of  error  in  this  case,  be- 
cause in  our  judgment,  in  any  just  view  of  the  facts  of  it  as 
they  appear  in  the  record,  the  injury  sustained  by  the 
plaintiff  was  most  probably  the  result  of  casualty — ^possibly 
of  his  own  carelessness  and  lack  of  expertness,  and  if  there 
was  any  carelessness  on  the  part  of  any  employee  of  the  de- 
fendant, engaged  in  shifting  or  moving  the  cars  at  the  time 
the  injury  was  sustained,  it  was  obviously  that  of  a  fellow- 
servant,  for  which  the  defendant  is  not  amenable. 

The  injur)^  so  sustained  by  the  plaintiff  was  his  misfortune. 

It  seems  that  the  defendant,  nevertheless,  generously  and 
commendably  cared  for  him. 

No  error.  Affirmed. 


STATE  V.  COMMISSIONERS  OF  WAYNE  COUNTY. 

Fmce  Law — County  Commissioners — Indictment 

1.  County  Commissioners  are  not  required  by  the  stock  law  to  person- 
ally superintend  the  fence  around  the  no-fence  territory,  but  they 
discharge  their  duty  under  the  statute  when  they  levy  the  necessary 
taxes,  appoint  the  committees,  &c.,  to  keep  the  fence  in  repair. 


FEBRUARY  TERM,  1887. 


389 


State  v.  Commissioners. 


2.  An  indictment  against  public  officers  for  a  failure  to  perform  a  pub- 
lic duty,  must  set  out  the  specific  duty  imposed  on  them  which  they 
have  neglected. 

{State  V.  Fishblatef  83  N.  C,  654;  cited  and  approved). 


Indictment,  tried  before  Philips^  Judge,  and  a  jury,  at  July 
Term,  1886,  of  Wayne  Superior  Court. 

The  defendants  were  indicted  for  neglect  of  duty  in  failing 
as  commissioners  of  the  county  of  Wayne,  to  keep  in  repair 
a  sto^k  law  fence,  and  upon  the  trial,  they  introduced  evi- 
dence to  show  that  they  had,  as  a  Board,  levied  the  assess- 
ment prescribed  by  law  to  raise  money  to  keep  the  fence  and 
gates  in  repair;  that  they  had  appointed  suitable  persons  to 
superintend  and  keep  in  good  order  the  gates  and  fences ; 
and  had  made  necessary  orders  appropriating  the  funds  ap- 
plicable to  the  payment  of  expense  in  making  such  repairs. 

The  defendants  asked  the  Court  to  instruct  the  jury,  that, 
"If  they  were  satisfied  from  the  evidence,  that  the  commis- 
sioners had  made  the  proper  orders  and  regulations;  ap- 
pointed proper  overseers  and  committees  to  look  after  the 
fence;  and  levied  the  tax  as  allowed  by  law,  they  were  not 
guilty,  for  it  was  not  the  duty  of  the  commissioners  to  per- 
sonally look  after  the  condition  of  the  fence  or  repair  the 
same  by  their  own  exertions." 

The  Court  refused  to  give  this  instruction,  and  gave  the 
following:  "The  defendants  are  public  officern,  in  the  sense 
of  being  liable  for  any  neglect  of  duty.  The  law  provides 
that  the  commissioners  shall  keep  the  fence  in  repair,  and 
failing  or  neglecting  to  do  that  which  the  law  says  shall  be 
done,  is  an  act  of  omission  which  renders  them  liable  to  in- 
dictment. The  Solicitor  only  contends  for  a  verdict  against 
the  defendants  for  failing  to  keep  the  fence  up  and  in  repair 
after  it  was  built.  The  law  looks  to  the  board  of  commis- 
sioners of  Wayne  county  to  keep  that  fence  in  repair.  It 
appoints  no  other  person  or  officer  to  do  it,  wherefore  for  any 
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failure  or  neglect  to  keep  the  fence  in  proper  condition,  the 
commissioners  are  the  only  persons  to  whom  the  law  looks 
to  make  them  liable  for  the  omission.  The  board  of  commis- 
sioners had  a  right,  if  they  chose,  to  aj)point  some  person  or 
persons  to  superintend  tlie  fence  and  keep  it  in  good  order, 
if  such  person  or  persons  would  accept  such  appointment, 
but  the  ap})oiutment  of  such  agent  or  agents  does  not  relieve 
the  commissioners  from  their  liabilitj%  but  the  jury  can  con- 
sider all  the  orders  and  regulations  appointing  overseers  and 
committees  to  look  after  the  fence,  along  with  all  the  other 
evidence,  in  determining  whether  there  is  failure  or  neglect 
to  perform  the  duties  required  of  them  in  keeping  in  repair 
the  fences.  Was  there  wilful  neglect  on  the  part  of  the  de- 
fendants to  keep  the  fence  in  good  condition  ?  From  all  the 
evidence  the  jury  must  be  satisfied  beyond  a  reasonable 
doubt,  that  there  was  a  wilful  failure  and  neglect  on  the  part 
of  the  defendants  to  keep  the  fence  in  good  condition,  or  else 
they  must  acquit.  If  upon  a  consideration  of  the  whole 
case,  the  jury  are  so  satisfied,  they  will  convict,  otherwise 
they  will  return  a  verdict  of  not  guilty." 

Defendants'  counsel  excepted. 

There  was  a  verdict  of  guilty,  and  a  motion  for  new  trial, 
which  was  overruled. 

The  defendants'  counsel  then  moved  in  arrest  of  judg- 
ment, upon  the  ground  that  the  indictment  was  defective,  in 
that  it  failed  to  set  out  the  specific  duty  imposed  upon  the 
defendants,  which  they  had  neglected.  Motion  denied,  upon 
the  ground  that  the  bill  pointed  out  the  said  duties  by  re- 
ferring to,  and  naming  the  statutes  imposing  the  same. 

The  Attomei/'General,  for  the  State. 
Mr.  J.  W.  Bryan,  for  the  defendants. 

Davis,  J.,  (after  stating  the  facts).  We  think  the  defend- 
ants were  entitled  to  the  instructions  asked  for,  and  that  the 
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error  in  refusing  to  give  them  was  not  cured  by  the  charge 
given.  The  law  does  not  require  or  contemplate  that  the 
commissioners  shall  personally  superintend  the  fences  and 
keep  them  in  repair.  They  are  required  to  make  all  regu- 
lations, and  to  do  all  other  things  necessary  to  carry  into 
effect  the  provisions  of  the  chapter  of  The  Code  relating  to 
the  stock  law;  The  Code,  §2826;  and  in  *doing  this,  they 
could  hardly  do  more  than  was  covered  by  the  instructions 
asked  for  by  the  defendants.  The  act  to  prevent  live  stock 
from  running  at  large  in  Goldsboro  township,  chapter  115, 
§10,  Laws  of  1885,  authorizes  and  directs  a  committee  of 
persons  named  therein  to  cause  a  fence  to  be  built  around 
the  township  in  the  manner  prescribed  in  the  act,  and  to 
report  to  the  board  of  commissioners;  and  then  §14  directs, 
that  after  the  committee  shall  have  reported  the  completion 
of  the  fence,  it  shall  be  under  the  control  and  management 
of  the  board  of  commissioners,  and  they  shall  discharge 
with  reference  to  said  fence  and  the  territory  therein  all  the 
duties  prescribed  in  chapter  twenty  of  The  Code,  relating  to 
territory  where  the  stock  law  prevails.  §2826  of  The  Code^ 
already  referred  to,  defines  their  powers  and  duties,  and  the 
instruction  asked  for,  was  in  effect,  that  if  the  jury  should 
be  satisfied  that  the  defendants  had  made  proper  regulations 
to  carry  into  effect  the  provisions  of  the  law,  then  they 
should  find  a  verdict  of  not  guilty. 

But  after  verdict  of  guilty,  we  think  the  motion  in  arrest 
of  judgment  should  have  been  allowed. 

The  indictment  charges  that  the  defendants  *'  unlawfully 
and  wilfully,  did  fail,  omit  and  neglect  to  cause  to  be  put 
up,  and  to  keep  up,  a  good  and  sufficient  fence,  and  good 
and  sufficient  gates,  about  and  around  the  territory  within 
said  county  in  which,  under  chapter  115  of  the  Laws  of  the 
session  of  the  year  1885,  of  the  General  Assembly  of  the 
State,  entitled  *  An  act  to  prevent  live  stock  from  running  at 
large  in  Goldsboro  township,  Wayne  county,'  and  the  sev- 
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eral  acts  of  said  General  Assembly  hereinafter  named  amend- 
atory of  said  act,  it  was,  then  and  there,  for  the  space  of  time 
aforesaid,  and  yet  is,  required  to  be  enclosed  by  a  good  and 
sufficient  fence,  with  good  and  sufficient  gates  thereto,  to  the 
common  nuisance  and  great  damage  of  the  good  people  of 
the  State  then  and  there  living,  residing  and  inhabiting, 
Against  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided ;  and  especially  in  violation  of  said  first  named  act  of 
the  General  Assembly  aforesaid,  and  of  the  acts  passed  at 
the  said  session  of  the  year  1885  by  the  General  Assemblj^^, 
amendatory  of  the  said  first  named  act,  to  wit:  chapters 
192,  242,  and  287,  of  the  Laws  of  the  General  Assem- 
bly," Ac. 

Nowhere  in  any  of  the  acts  referred  to,  is  it  made  the  duty 
of  the  defendants  "to  cause  to  be  put  up,  and  to  keep  up, 
a  good  and  sufficient  fence,"  <fec. 

It  may  be  that  the  bad  condition  of  the  fence  was  the  con- 
sequence of  a  failure  on  the  part  of  the  commissioners  to 
"  make  all  regulations,"  &c.,  necessary,  as  required  by  §2826 
•of  Tlie  Code,  to  carry  the  law  into  efl^ect,  but  thej'  were  not 
obliged,  by  their  own  exertions,  to  build  or  repair  the 
fences.  "  They  are  only  to  use  the  means  to  that  end  which 
the  law  has  placed  in  their  power,"  and  if  by  reason  of  their 
failure  to  use  the  moans  given  to  them  by  the  statute,  if  by 
any  omission  of  their  duty,  the  public  suffer,  they  may  be 
indicted,  but  the  indictment  must  point  out  the  particular 
public  duty  neglected — must  "  set  out  the  specific  duty  im- 
posed upon  them,  which  they  have  neglected ;"  State  v.  Fish- 
hlate,  83  N.  C,  054,  and  the  authorities  there  cited,  are  con- 
clusive on  this  point. 

There  is  error.  Let  this  opinion  be  certified  to  the  Supe- 
rior Court  of  Wayne  county,  that  further  proceedings  may 
be  had  in  conformity  to  this  opinion. 

Error.  Reversed. 


FEBRUARY  TERM,  1887.  393 


State  v.  McBrtdb. 


STATE  V.  DANIEL  McBRYDE. 

Evidence — Intent. 

1.  Whether  there  is  any  evidence,  is  a  question  for  the  Court;  what  weight 

is  to  be  given  it  when  there  is  any,  is  for  the  jury. 

2.  When  the  evidence  only  raises  a  suspicion  of  the  defendant's  guilt,  it 

is  error  to  leave  it  to  the  jury. 

8.  When  the  act  of  a  person  may  be  reasonably  attributed  to  two  or  more 
motives,  the  one  criminal  and  the  other  innocent,  the  law  will  al- 
ways ascribe  the  act  to  the  innocent  motive. 

4.  The  fact  that  the  prisoner  entered  a  dwelling-house  in  the  night  time, 

he  having  n^t^right  to  be  there,  and  J[ed  upon  being  discovered,  is 
some  evidence  to  go  to  the  jury  that  he  entered  with  intent  to  steal, 
in  the  absence  of  any  explanation  on  his  pai-t,  although  no  theft  was 
committed. 

5.  Where  the  grava77i€n  of  the  crime  consists  in  the  intent  alone,  the  jury 

may  infer  the  intent  from  the  circumstances. 

{State  V.  Patterson,  78  N.  C,  470;  State  v.  Rice,  83  N.  C,  668;  State  v. 
Massey,  86  N.  C,  660;  cited  and  approved;  State  v.  Boon,  13  Ired., 
244;  State  v  Haynes,  71  N.  C,  79;  commented  on). 

{State  V.  McDaniel,  1  Winst,  249;  cited  in  the  dissenting  opinion). 

Indictment,  tried  before  Gilmer,  Judge,  and  a  jury,  at  Au- 
gust Term,  1886,  of  Robeson  Superior  Court. 

This  was  an  indictment  for  entering  the  dwelling-house 
of  one  J.  A.  Hornaday  in  the  night  time,  otherwise  than  by 
a  burglarious  breaking,  to  wit:  through  an  open  window, 
with  a  felonious  intent. 

There  were  two  counts  in  the  indictment,  the  first  charg- 
ing the  entry  to  have  been  with  intent  to  steal  the  goods  of 
J.  A.  Hornaday,  and  the  second  with  intent  to  commit  a 
rape  upon  Mary  E.  McQuagin. 

The  State  introduced  the  said  Marj'  as  a  witness,  who  tes- 
tified in  substance,  that,  on  the  22d  day  of  July,  1886,  she 
was  at  the  house  of  J.  A.  Hornaday,  in  the  county  of  Robe- 
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son ;  that  there  was  an  open  window  in  the  room  in  which 
she  was  sleeping,  and  that  she  woke  up  about  two  o'clock  in 
the  night,  and  saw  the  prisoner  sitting  on  the  foot  of  the  bed. 
That  she  was  not  frightened,  and  that  the  prisoner  did  not 
put  his  hand  upon  her;  that  she  screamed,  and  the  prisoner 
immediately  ran  and  jumped  out  of  the  open  window.  It 
was  a  moonlight  night,  and  there  were  several  windows  in 
the  room.  That  when  she  went  to  bed,  there  was  a  dress  on 
a  trunk  at  the  open  window,  and  when  she  awoke  the  dress 
was  on  the  head  of  her  bed,  and  that  she  did  not  know  who 
put  it  there ;  that  there  was  another  lady  sleeping  in  the 
room,  and  that  their  beds  were  about  ten  feet  apart." 

There  was  no  evidence  as  to  whom  the  dress  belonged,  or 
who  removed  it,  or  whether  the  witness  or  other  lady  retired 
first. 

J.  A.  Hornaday  was  then  put  upon  the  stand  and  testified 
as  follows:. 

"That  he  was  sleeping  in  the  house  on  the  night  of  July 
22d,  1886,  in  a  different  room  from  the  ladies,  and  be  heard 
the  screaming,  and  jumped  up  and  got  his  gun  and. went 
into  the  room  where  they  were,  and  when  he  got  there,  the 
person  who  had  entered  the  room  had  gone,  and  that  the 
witness  Mary  E.  McQuagin,  informed  him  that  Daniel 
McBryde  was  the  person  who  had  been  in  the  room ;  that 
the  moon  rose  that  night  about  eleven  o'clock," 

The  defendant  offered  no  evidence. 

His  Honor,  in  res{)onse  to  the  first  prayer  for  instructions 
for  the  defendant,  charged  the  jury  :  "  That  the  evidence  in 
the  case  is  not  reasonably  sufficient  to  maintain  the  charge 
against  the  defendant  of  an  intent  feloniously  to  ravish  and 
to  have  carnal  knowledge  of  Mary  McQuagin,  forcibly  and 
against  her  will,"  and  in  response  to  the  third  prayer,  he 
charged  the  jury:  "That  even  if  they  should  beheve  from 
the  evidence,  that  the  prisoner  entered  the  house  for  an  un- 
lawful purpose,  they  could  not  convict  him,  unless  that  pur- 
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pose  was  with  the  intent  to  feloniously  steal,  take  and  carry 
away  the  goods  and  chattels  of  J.  A.  Hornaday ;  and  if  the 
jury,  from  the  evidence,  are  left  in  doubt  as  to  the  intent 
with  which  he  entered  the  dwelling-house,  they  could  not 
convict^  as  the  prisoner  is  entitled  to  the  benefit  of  all 
doubts." 

The  second  prayer  for  instructions  was  as  follows:  '*That 
the  evidence  in  this  case  is  not  reasonably  sufficient  to  main- 
tain the  charge  against  the  defendant,  that  he  did  unlaw- 
fully and  feloniously,  otlierwise  than  by  a  burglarious  break- 
ing, to-wit:  did  then  and  there  feloniously  enter  the  dwell- 
ing-house of  J.  A.  Hornaday,  in  the  night  time  through  an 
open  window,  with  the  felonious  intent  then  and  there  of 
the  goods  and  chattels,  money  and  other  property  of  the  said 
J.  A.  Hornaday  in  the  said  dwelling-house  then  and  there 
being,  feloniously  to  steal,  take  and  carry  away."  His  Honor 
refused  to  give  this  charge,  and  in  addition  to  the  charge 
given  as  above,  charged  the  jury,  "that  there  was  no  evi- 
dence as  to  who  removed  the  dress,  or  whose  property  it  was, 
and  if  they  were  fully  satisfied  that  the  prisoner  entered  the 
house  of  the  said  J.  A.  Hornaday  with  the  felonious  intent 
to  steal,  take  and  carry  away  any  of  the  goods,  chattels,, 
money  or  other  property  of  J.  A.  Hornaday  in  the  said 
dwelling,  that  they  would  find  him  guilty,  and  that  if  they 
were  not  so  satisfied,  they  w^ould  find  him  not  guilty." 

There  was  a  Verdict  of  guilty.  Judgment  and  appeal  to 
this  Court. 

The  Attorney' General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  It  is  insisted  for  the 
defendant,  that  there  was  no  evidence  that  should  have  gone 
to  the  jury,  and  that  the  Court  should  have  directed  an  ac- 
quittal.   Whether  there  is  any  evidence,  is  a  question  for 
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the  Court ;  what  weight  is  to  be  given  to  it  when  there  is 
any,  is  for  the  jury.  "  When  there  is  no  evidence,  or  if  the 
evidence  is  so  slight  as  not  reasonably  to  warrant  the  infer- 
ence of  the  defendant's  guilt,  or  furnish  more  than  material 
for  mere  suspicion,  it  is  error  to  leave  the  issue  to  be  passed 
upon  by  the  jury ;"  Staie  v.  Patterson,  78  N.  C,  470 ;  StcUe  v. 
Ric^,  83  N.  C ,  663,  and  the  cases  there  cited. 

"  When  the  act  of  a  person  may  reasonably  be  attributed 
to  two  or  more  motives,  the  one  criminal  and  the  other  not, 
the  humanity  of  our  law  will  ascribe  it  to  that  which  is  not 
criminal.  It  is  neither  charity,  nor  common  sense,  nor  law, 
to  infer  the  worst  intent  which  the  facts  will  admit  of;" 
^ate  V.  MoMej/j  86  N.  C,  660,  and  the  cases  there  cited. 

These  cases  from  our  own  Reports,  and  others  of  a  simi- 
lar purport,  cited  by  counsel  for  the  defendant,  are  relied  on  as 
authority  for  the  position  that  in  this  case,  there  was  no  exd- 
dence  that  should  have  been  submitted  to  the  jury  upon  the 
question  of  inteiit  to  commit  the  crime  charged.  It  is  often 
diflBcult,  in  the  application  of  the  principle  that  requires  the 
Court  to  withhold  from  the  jury  the  evidence,  when  so  slight 
as  not  reasonably  to  warrant  a  conviction,  to  determine  the 
point  where  the  power  and  duty  of  the  Court  end,  and  the 
right  and  duty  of  the  jury  begin.  The  same  facts  and  cir- 
cumstances impress  different  minds  with  different  degrees 
of  force,  and  what  may,  in  the  opinion  of  one.  be  entirely 
sufficient  to  warrant  an  inference  of  guilt,  would,  in  the 
opinion  of  anotlier,  be  slight  and  unsatisfactory.  That  dif- 
ficulty is  presented  in  this  case,  but  after  full  consideration, 
we  think  there  was  evidence  to  go  to  the  jury,  and  that  there 
was  no  error  in  the  charge  of  the  Court.  The  intelligent 
mind  will  take  cognizance  of  the  fact,  that  people  do  not 
usually  enter  the  dwellings  of  others  in  the  night  time, 
when  the  inmates  are  asleep,  with  innocent  intent.  The 
most  usual  intent  is  to  steal,  and  when  there  is  no  ex- 
planation   or    evidence    of  a    different    intent,   the   ordi- 
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nary  mind  will  infer  this  also.  The  fact  of  the  entry 
alone,  in  the  night  time,  accompanied  by  flight  when  dis- 
covered,  is  some  evidence  of  guilt,  and  in  the  absence  of  any 
other  proof,  or  evidence  of  other  intent,  and  with  no  explan- 
atory facts  or  circutnstances,  may  warrant  a  reasonable  in- 
ference of  guilty  intent.  Here  there  was  no  larceny  or  other 
felony  actually  committed,  and  the  guilt,  if  any,  consisted 
in  the  intent  to  commit  a  felony,  which  was  not  consum- 
mated. There  was  no  "  breaking"  but  by  statute  ( Tlie  Code, 
§996),  it  is  made  a  misdemeanor,  ''if  any  person  shall  break 
or  enter  a  dwelling-house  of  another,  otherwise  than  by  a 
burglarious  breaking,  ******  ^ith  intent  to 
commit  a  felony  or  other  infamous  crime  therein." 

The  intent,  which  is  the  substantive  crime  charged,  is  not 
the  object  of  sense — it  can  not  be  seen  or  felt,  and  if  feloni- 
ous, is  not  usually  announced,  so  where  no  felony  has  been 
actually  consummated,  (in  which  case  the  intent  may  be 
presumed  from  the  act,)  it  would  be  difficult  to  prove  any 
crime  consisting  of  the  intent  alone,  unless  the  jury  be 
allowed  to  infer  the  intent  from  circumstances.  What  are 
the  circumstances  in  this  case?  The  prisoner  entered  the 
dwelling-house  of  Hornaday  about  two  o'clock  in  the  night 
time ;  tw^o  ladies  were  asleep  in  a  room  of  the  house  in  the 
warm  month  of  July — ^the  window  was  open,  and  when  one 
of  thein  awoke,  she  saw  the  prisoner  sitting  on  the  foot  of 
her  bed ;  she  screamed,  and  he  fled  instantly  through  the 
open  window — some  clothing  had  been  displaced.  He 
offered  no  evidence  to  explain  his  intent. 

The  humanity  of  our  law  will  not  permit  juries  to  draw 
any  inference  to  the  prejudice  of  a  prisoner  from  the  fact 
that  he  does  not  himself  go  upon  the  stand  as  a  witness  in 
his  own  behalf,  but  there  was  no  explanatory  fact  or  circum- 
stance from  any  source,  to  show  any  intent  not  criminal,  and 
the  facts  and  circumstances  proven  are  sufficient  to  out- 
weigh the  legal  presumption  of  innocence,  and  put  him 
upon  his  defence. 
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The  jury  was  relieved  from  any  consideratioa  of  the 
intent  charged  in  the  second  count  of  the  indictment  by  the 
<5harge  of  his  Honor.  Of  this  the  prisoner  certainly  could 
not  complain,  unless  it  be  error,  in  considering  the  intent  to 
steal,  to  exclude  an  hypothesis  of  a  more  heinous  intent 
than  that  charged. 

"  The  intention  of  the  parties,"  says  Roscoe,  *'  will  be 
gathered  from  all  the  circumstances.  *  *  *  Persons  do 
not  in  general  go  to  houses  to  commit  trespasses  in  the 
middle  of  the.  night."  Criminal  Evidence,  347.  "  The  very 
fact  of  a  man's  breaking  and  etitering  a  dwelling-h6use  in 
the  night  time,  is  strong  presumptive  evidence  that  he  did 
so  with  intent  to  steal,  and  the  jury  will  be  warranted  in 
finding  him  guilty,  unless  the  contrary  be  proved."  Whar- 
ton's Criminal  Law,  1600. 

Blackstone,  in  speaking  of  the  intent  as  an  ingredient  in 
the  crime  of  burglary,  says,  "  it  is  the  same  whether  such 
intent  be  actually  carried  into  execution,  or  only  demon- 
strated by  some  attempt  or  overt  act,  of  which  the  jury  is  to 
judge."    4  Blackstone,  chapter  16. 

In  Rex  V.  Brice  (English  Crown  Cases),  Russell  &  Ryan, 
449,  it  was  left  to  the  jury  to  say,  whether  from  the  breaking 
and  entering  they  were  satisfied  that  the  prisoner's  intention 
was  to  steal,  and  upon  conviction  ten  of  the  twelve  judges 
held  that  it  was  proper.  The  same  was  held  by  Park,  J., 
in  Lewin's  Crown  Cases,  vol.  2,  page  37. 

Similar  authority  is  found  in  Archbald's  Crim.  Prac.  and 
Pleading,  340. 

We  have  gone  more  fully  into  the  consideration  of  the 
question  presented  in  this  case,  because  in  some  of  our  own 
Reports,  notably  the  State  v.  Boon,  13  Ired.,  244,  and  State  v. 
Haynes,  71  N.  C,  79,  evidence  stronger  perhaps  than  that 
presented  here,  seems  to  have  been  regarded  as  slight,  though 
permitted  to  go  to  the  jur^^  It  will  be  observed,  that  the  evi- 
dence in  the  cases  cited  related  to  the  crime  of  burglary,  a  cap- 
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ital  felony,  and  if  deemed  of  sufficient  weight  to  warrant  the 
jury  in  convicting  of  the  higher  crime  certainly  it  would  be 
admissible  in  a  case  of  misdemeanor,  as  this  is. 
There  is  no  error.    Let  this  be  certified. 

Smith,  C.  J.,  dissenting.  Two  ingredients  enter  into  and 
are  essential  to  the  constitution  of  the  offence  charged  in  the 
indictment.  As  in  ca^  of  burglary,  the  entering  into  the 
dwelling-house  of  another,  otherwise  than  by  a  burglarious 
breaking,  and  the  there  formed  intent  to  commit  a  felony  or 
other  infamous  crime  therein.  Both  elements  must  co-exist 
and  be  proved,  in  order  to  a  conviction  of  the  statutory 
crime.  It  differs  from  burglary,  in  that  no  breaking  is  nec- 
essary in  the  removal  of  fastenings;  the  house  need  not  be  a 
dwelling — ^nor  the  entry  made  in  the  night  season.  But  in 
both  cases,  the  act  done  is  inseparably  associated  with  the 
intent,  and  the  crime  is  consummated  when  they  co-exist.  If 
the  attempt  be  abandoned  aft^r- entrance,  it  would  not  re- 
move the  criminality ;  State  v.  McDanidy  1  Winst.,  249,  nor 
would  the  offence  have  been  perpetrated,  by  a  felonious  pur- 
pose formed,  and  a  felony  committed,  only  after  entering. 
But  the  inference  would,  in  the  latter  case,  be  almost  irresisti- 
ble that  the  purpose  to  do  what  was  done,  was  present  in  the 
mind  of  the  accused,  and  an  incentive  to  his  entering. 

It  has  been  held  in  the  case  cited  in  the  opinion  of  the 
Court,  that  a  jury  might  infer  an  intent  to  commit  a  larceny 
from  a  mere  burglarious  breaking  into  a  dwelling-house  at 
night,  when  the  party  was  repulsed  before  effecting  his  pur- 
pose or  giving  any  indications  whatever  of  it.  It  is  not 
necessary  to  call  in  question  the  correctness  of  the  ruling, 
further  than  to  say,  that  when  an  objection  was  made  to  a 
conviction  for  burglary,  based  on  the  want  of  evidence  of  the 
imputed  intent,  this  Court,  not  content  with  resting  its  deci- 
sion upon  such  authority,  met  the  point  thus :  "  The  prisoner 
broke  and  entered  the  dwelling  about  10  o'clock  in  the 
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night,  and  shortly  after  the  inmates  had  gone  to  bed.  When 
discovered,  he  fled;  the  dress  containing  the  pocket-book 
had  been  displaced  from  where  it  was,  Upon  the  chair,  and 
separated  from  the  other  garments,  and  thrown  upon  the 
floor,  and  the  pocket-book,  which  was  in  it,  when  the  pros- 
ecutrix retired  to  bed,  was  gone;  and  there  was  no  evidence 
that  any  other  person  had  been  in  the  house ;"  State  v.  Haynes^ 
71  N.  C,  84. 

But    assuming  that  the   breaking   into  a  dwelling   at 
night,  is  so  usually  done  for  the  purpose  of  stealing  goods 
therein,  that  a  jury  may  infer  the  one  fact  from  the  other 
(and  it  is  certainly  going  far  enough  to  make  the  admission), 
the  finding  ought  to  be  controlled  very  much  by  the  indica- 
tions of  the  purpose  promoted  by  the  conduct  of  the  person 
after  he  has  entered,  rather  than  by  conjectures  of  the  pur- 
pose in  the  absence  of  any  such  evidence.     The  defendant, 
whose  manner  of  getting  into  the  house  is  not  known,  though 
most  probably  through  the  open  window,  is  found  quietly 
sitting  on  the  foot  of  the  bed  when  the  prosecutrix  awakes,, 
making  no  disturbance  himself.     Startled  by  her  cries,  he 
springs  up  and  dashes  out  of  the  window.     Another  woman 
occupies  a  bed  some  ten  feet  distant.     Nothing  is  missed, 
and  only  her  dress,  left  on  a  chair,  is  found  now  on  her  bed  ; 
by  whom  removed,  does  not  appear.     How  long  he  had  been 
in  the  room  is  not  known,  but  while  if  theft  was  his  object, 
he  had  ample  o|)portunity  to  take  what  he  was  in  search  of 
and  depart,  without  disturbing  the  slumbers  of  the  occu- 
pants of  the  room,  yet  nothing  was  carried  away.     Why  was 
he  quietly  waiting  in  that  position,  unless  for  some  unlaw- 
tul  design  upon  the  i)erson  of  the  prosecutrix,  whether  to  be 
accomplished  by  force,  if  need  be,  or  by  voluntary  submis- 
sion hoped  for,  which  would  have  been  frustrated  by  offer- 
ing violence  before  trying  her  volition?     Do  not  these  facts 
and  this  conduct  repel  the  suggestion  that  larceny  was  his 
object?    The  jury  were  directed  not  to  convict  upon  the 
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charge  which  alleges  an  intent  to  commit  rape,  for  he  did 
not  touch  the  person  of  the  prosecutrix,  as  did  the  prisoner 
grasp  the  ankle  of  the  sleeping  young  lady,  and  thus  indi- 
cate meditated  violence,  in  State  v.  Boon,  13  Ire.,  244,  which 
evidence,  the  late  Chief  Justice  said,  "  is  certainly  very  slight," 
of  the  imputed  intent.  Surely,  whether  sufficient  or  not  to 
warrant  a  conviction  of  an  intended  rape,  it  tends  strongly 
to  disprove  that  stealing  was  the  purpose  of  the  unlawful 
entry,  for  all  the  facts  are  at  variance  with  that  hypothesis. 

In  my  opinion,  therefore,  there  was  not  sufficient  evidence 
of  the  intent  charged  to  warrant  a  conviction,  and  so  ought 
the  jury  to  have  been  instructed. 

No  error.  Affirmed. 


STATE  V.  JOSEPH  E.  SHEPPARD. 

Indictment — Qaashing — Arrest  of  Judgment, 

1.  The  Court  may,  in  its  discretion,  allow  a  motion  to  quash  at  any  time 
before  verdict. 

3.  Judgment  can  be  arrested  only  for  some  matter  appearing  on  the 
face  of  the  record,  or  for  some  matter  which  ought  to  be  in  the 
record,  but  is  not  there. 

3.  The  endorsement  on  the  back  of  an  indictment  is  no  part  of  the 

record. 

4.  Where  it  did  not  appear  from  the  endorsement  on  the  indictment 

that  the  witnesses  sent  to  the  grand  jury  had  been  sworn,  it  was 
held  no  ground  to  quash  the  indictment  after  a  plea  of  not  guilty, 
or  to  arrest  the  judgment  after  verdict. 

(Biate  v.  Hines,  84  N.  C,  810;  State  v.  Roberta,  2  Dev.  &  Bat.,  540; 
State  V.  Ea,8on,  70  N.  C,  90 ;  cited  and  approved). 

This  was  a  criminal  action,  tried  before  Graves^  Judge,  at 
Spring  Term,  1886,  of  Mitchell  Superior  Court. 
26» 
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The  defendant  was  charged  with  an  assault  and  battery 
with  a  deadly  weapon,  upon  one  Mosely.  The  names  of  two 
witnesses  were  endorsed  on  the  bill  of  indictment,  with  the 
further  endorsement:  "Those  marked  thus  -f  sent  bv  the 
Solicitor,  and  sworn  and  examined  by  me,  and  this  bill 
found  a  true  bill,"  and  signed  by  the  foreman  of  the  grand 
jury.  There  w^as  no  mark  set  opposite  the  name  of  either 
witness,  to  indicate  that  he  had  been  sworn  and  examined 
before  the  grand  jury. 

The  defendant  entered  a  plea  of  "  not  guilty." 

Upon  the  call  of  the  case,  and  before  the  jury  was  em- 
paneled, the  defendant  moved  to  quash  the  indictment,  upon 
the  ground  that  it  did  not  appear  from  any  endorsement 
upon  the  bill,  that  either  of  the  witnesses  marked  had  been 
sworn  and  examined  before  the  grand  jury. 

This  motion  was  overruled,  and  the  defendant  put  upon 
Ms  trial.  Upon  the  trial,  the  State  offered  as  a  witness,  the 
clerk  of  the  Court,  and  the  records  of  the  Court,  to  show 
that  the  grand  jury  had  returned  the  bill  in  open  Court,  en- 
dorsed, "a  true  bill,"  with  the  names  of  the  witnesses 
endorsed  on  the  indictment,  as  they  appeared  at  the  time  of 
the  trial. 

There  was  no  other  evidence  to  show  that  the  witnesses 
had  been  sworn  and  examined  at  the  finding  of  the  bill  of 
indictment. 

There  was  a  verdict  of  guilty.  The  defendant  moved  in 
arrest  of  judgment.  Motion  overruled,  and  judgment,  from 
which  the  defendant  appealed. 

The  Attorney' General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  first  exception 
was  to  the  refusal  of  the  Court  to  quash  the  indictment. 
The  record  shows  that  the  .defendant  had  entered  the  plea 
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of  "  not  guilty,"  and  issue  joined.  After  plea  and  issue  joined, 
the  motion  to  quash  may  be  allowed,  at  the  discretion  of  the 
Court,  at  any  time  before  verdict.  State  v.  Eason,  70  N.  C, 
90.  Being  a  matter  of  discretion,  upon  proof  of  the  fact  that 
the  witnesses  were  not  sworn,  the  Court,  in  the  exercise  of 
its  discretion,  would  doubtless  have  granted  the  motion,  but 
if  refused,  the  defendant  might  have  pleaded  in  abatement, 
and  shown,  if  such  was  the  fact,  that  the  witneisses  had  not 
been  sworn ;  ^aie  v.  Hihes,  84  N.  C,  810. 

The  second  exception  was  to  the  refusal  to  grant  the  mo-" 
tion  in  arrest  of  judgoient.  "  Judgment  can  be  arrested  only 
for  matter  appearing  in  the  record,  or  for  some  matter  which 
ought  to  appear,  and  does  not  appear  in  the  record."  The 
endorsements  on  the  indictment  have  been  held  to  be  no 
part  of  the  record ;  State  v.  Roberts,  2  D.  &.  B.,  540 ;  State  v. 
HineSy  supra. 

After  plea  of  not  guilty,  the  defendant  was  not  entitled,  as 
a  matter  of  right,  to  take  advantage,  by  either  motion,  of  the 
omission  of  the  foreman  to  put  a  +  before  the.  name  of  a 
witness. 

A  proper  motion,  in  apt  time,  would  doubtless  have  re- 
salted  in  a  correction  of  the  omission,  and  as  he  was  found 
guilty  upon  the  issue  raised  by  his  plea,  he  suffered  no 
wrong  or  injustice,  of  which  he  can  complain. 

There  is  no  error.    Let  this  be  certified. 

No  error.  Affirmed. 
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STATE  V.  LEE  KELLY. 

Criminal  Trials — Rigid  of  Prisonei*  to  be  Present. 

1.  In  capital  felonies,  the  prisoner  has  the  right  to  be  present  in  Court 

at  all  times  during  the  course  of  his  trial,  and  if  he  is  absent  at  any 
time,  it  vitiates  a  conviction. 

2.  In  felonies  less  than  capital,  the  prisoner  has  the  right  to  be  present 

at  all  stages  of  his  trial,  but  his  presence  is  not  essential  to  the 
validity  of  the  conviction. 

3.  It  seems f  that  a  prisoner  in  a  capital  felony  can  waive  his  right  to  be 

present  at  all  stages  of  the  trial,  but  his  counsel  cannot  waive  it  for 
him. 

4.  If  a  prisoner  in  an  indictment  for  a  felony  less  than  c&pital  flee  the 

Court  during  the  trial,  he  will  be  deemed  to  have  waived  his  rig^ht 
to  be  present,  and  the  Court  need  not  stop  the  trial. 

(State  V.  Crayton,  6  Ired.,  164;  State  v.  Blachwdder,  Phil.,  88;  State  v. 
Bray,  67  N.  C,  288;  State  v.  Jenkins,  84  N.  C,  812;  State  v.  Bpps^ 
76  N.  C,  55;  State  v.  Paytony  89  N.  C,  589;  State  v.  Sheets,  Ibid., 
548,  cited  and  approved). 


Indictment,  heard  before  Meares,  Judge,  at  February  Term, 
1886,  of  the  Criminal  Court  of  Mecklenburg  county. 

The  defendant  was  indicted  at  the  October  Term,  1885, 
of  the  Criminal  Court  of  the  county  of  Mecklenburg,  for  the 
.  crime  of  larceny. 

Being  under  recognizance  to  answer  in  that  behalf  at  that 
time,  he  appeared  in  person,  having  counsel  present,  and 
pleaded  not  guilty,  and  was  put  upon  his  trial.  He  was 
present fluring  the  trial,  as  was  also  his  counsel,  "until  the 
jury  were  returning  to  the  Court  room  (they  having  retired 
to  consider  of  their  verdict),  to  render  the  same  in  the  case, 
at  which  time  the  defendant  fled,  and  on  being  called,  failed 
to  answer.  One  of  the  defendant's  counsel  was  present  at 
the  rendering  of  the  verdict  against  the  defendaut,  and  made 
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no  objection  to  the  taking  of  the  verdict  in  the  defendant's 
absence.  The  verdict  was  rendered  and  entered,  the  de- 
fendant being  so  absent,  his  counsel  present 

Afterwards,  at  February  Term,  1886,  of  the  same  Court, 
the  defendant  having  been  arrested,  was  brought  into  Court 
for  judgment,  whereupon  he  moved  that  he  be  discharged, 
on  the  ground  that  he  was  not  present  when  the  verdict  was 
rendered  and  entered  against  him.  He  contended  that  it 
was  therefore  void.  The  Court  denied  the  motion.  There 
was  a  motion  for  a  new  trial,  based  upon  the  same  ground, 
which  was  likewise  denied.  The  Court  gave  judgment  that 
the  defendant  be  imprisoned  in  the  penitentiary  for  the  term 
of  two  years,  and  having  excepted,  he  appealed  to  this 
Court. 

The  Attorney- G€7}eraly  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  That  the  prisoner 
in  capital  felonies  has  the  right  to  be,  and  must  be,  person- 
ally present  at  all  times  in  the  course  of  his  trial,  when  any- 
thing is  done  or  said  affecting  him  as  to  the  charge  against 
him  on  the  trial,  in  any  material  respect,  is  not  questioned. 
Indeed,  it  is  conceded  that  he  has  such  right,  and  that  he 
must  be  so  present.  State  v.  Oraytouy  6  Ired.,  164 ;  State  v. 
Blackwelder,  Phil,  38 ;  Staie  v.  Bray,  67  N.  C,  283 ;  State  v. 
Jenkins,  84  N.  C,  812. 

As  to  felonies  less  than  capital,  the  prisoner  has  precisely 
the  same  right  to  be  present,  but  it  is  not  essential  that  he 
must  be  at  all  events. 

In  the  case  last  cited,  Mr.  Justice  Ruffin  said,  in  reference 
to  the  prisoner's  right  to  be  present:  "  Whether  the  right 
can  be  waived  in  such  cases,  is  a  point  about  which  thfe 
authorities  seem  to  be  still  divided — some  holding  his  actual 
presence  to  be  necessary  during  the  entire  trial,  and  others, 
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that  being  a  right  personal  to  the  accused,  and  established 
for  his  benefit,  it  might  be  waived  by  him." 

The  rule  that  he  must  be  so  present  in  capital  felonies  is 
in  favorem  vitse.  It  is  founded  in  the  tenderness  and  care  of 
the  law  for  human  life,  and  not  in  fundamental  right— cer- 
tainly not  in  this  State,  as  seems  to  be  supposed  by  some 
persons.  The  Constitution  (Art.  1,  §§11,  12,  13,)  provides  in 
respect  to  persons  charged  with  crime,  that,  "  In  all  criminal 
prosecutions,  every^man  has  the  right  to  be  informed  of  the 
accusation  against  him,  and  to  confront  the  accusers  and 
witnesses  with  other  testimony,  and  to  have  counsel  for  his 
defence."  That  he  shall  be  put  to  answer  for  a  criminal 
charge,  only  "  by  indictment,  presentment,  or  impeachment/^ 
except  in  cases  of  petty  misdemeanors,  and  that  he  shall  not 
be  "convicted  of  any  crime,  but  by  the'  unanimous  verdict 
of  a  jury  of  good  and  lawful  men  in  open  Court."  These 
embrace  all  the  provisions  of  the  Constitution  bearing  upon 
the  subject,  and  surely  they  cannot  be  reasonably  interpreted 
to  imply  that  it  is  essential  that  the  party  "  put  to  answer 
any  criminal  charge,"  shall — must — be  continuously  present 
at  his  trial  at  all  events.  They  do  not  have  such  meaning 
in  terms  or  effect.  The  just  and  reasonable  implication  is^ 
that  the  party  accused  of  crime  shall  have  fair  opportunity 
to  defend  himself  in  all  respects  as  allowed  and  secured  by 
the  principles  of  law,  procedure,  and  statutory  provisions, 
applicable  to  and  regulating  criminal  trials. 

While  it  is  settled  in  this  State,  that  the  prisoner  has  the 
right  to  be  so  present  during  his  trial  upon  a  charge  for  a 
felonious  offence,  not  capital,  there  is  neither  principle  nor 
statute,  nor  judicial  precedent,  that  makes  it  essential  that 
he  shall  be.  Nor,  in  our  judgment,  is  tliere  any  common 
principle  of  justice,  essential  to  the  security  of  personal 
right,  safety  and  liberty,  that  so  requires.  Unquestionably,  a 
part}'^  "put  to  answer  any  criminal  charge,  may  plead  guilty, 
or  nolo  contendere.     In  such  case,  he  waives  sl  trial  altogether. 


*' 
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The  law  allows  him  to  do  so,  presuming  that  he  has  capacity 
and  intelligence  to  know  and  be  advised  a^  to  his  rights, 
and  that  he  will  not  voluntarily  refuse  to  make  defence,  if 
innocent.  The  law  in  such  cases,,  will  not  compel  him  to 
make  defence  for  himself,  nor  will  it  make  defence  for  him — 
it  will  only  afford  him  just  opportunity  to  do  so  for  himself; 
he  could  not  reasonably  expect  or  ask  more,  nor  is  there 
•  anything  in  the  nature  o^  personal  safety  or  liberty  that 
requires  more. 

If  the  prisoner  may  thus  waive  his  right  to  a  trial  alto- 
gether, why  may  he  not  waive  his  right  to  be  present  at 
his  trial,  if  he  shall  for  any  cause  see  fit  to  do  so  ?  We  can 
conceive  of  no  just  reason  why  he  may  not,  especially  when 
he  is  represented  by  counsel,  as  he  has  the  right  to  be,  who, 
it  is  presumed,  is  fully  advised  by  him,  and  can  generally 
take  care  of  his  rights  better  than  he  could  do  himself.  He 
may  deem  it  of  advantage  to  him  not  to  be  present,  or  it 
may  be  inconvtnient  for  him  to  be.  He  may  choose  to  rely 
upon  the  skill  and  judgment  of  his  counsel,  and  expect  that 
the  Court  will  see  that  the  trial  is  conducted  according  to 
law,  as  it  will  always  do.  He  may  do  this,  but  the  waiver 
should  appear  to  the  satisfaction  of  the  Court,  either  ex- 
pressly, or  by  reasonable  implication  from  what  he  says,  or 
by  his  conduct.  His  counsel  cannot  w^aive  his  right  for  him. 
iaU  V.  Epps,  76  N.  C,  55;  State  v.  Payton,  89  N.  C,  539; 
Sfl/e  V.  SheetSy  Ibid.,  543;  Price  v.  State,  36  Miss.,  531;  Figlet 
V.  State,  7  Ohio,  180;  128  Am.  Decisions,  626,  and  numerous 
cases  there  cited. 

Generally,  if  not  in  all  cases,  the  State  will  require  the 
prisoner's  presence  when  the  judgment  is  entered,  especially 
when  the  punishment  to  be  imposed  requires  it. 

The  Court  will  always  require  the  presence  of  the  prisoner 
in  Court  during  the  trial,  as  already  indicated,  if  he  be  in 
close  custody  of  the  law,  unless  in  case  the  prisoner  expressly 
himself,  and  not  by  counsel,  waives  his  right  to  be  present. 
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but  the  Court  may  require  it,  if  it  shall  deem  it  advisable  to 
do  so.  When/ however,  the  prisoner  is  not  in  close  custody, 
but  is  only  under  recognizance  for  his  appearance,  the  Court 
will  not  begin  a  trial  in  his  absence,  unless  he  expressly 
waives  his  right  to  be  present.  If,  however,  he  be  under  re- 
cognizance for  his  appearance — is  present  when  the  trial  be- 
gins, and  afterwards,  pending  it,  he  voluntarily  and  on  pur- 
pose absents  himself — as  when  he  flees  the  Court — he. must 
be  deemed  to  have  waived  his  right  to  be  present  during  the 
remainder  of  the  trial,  while  he  is  so  absent,  and  will  not  be 
entitled  to  be  discharged,  or  to  have  a  new  trial,  because  he 
was  so  absent.  In  such  case,  he  has  fair  opportunity  to  be 
present  and  might,  and  ought,  as  matter  of  duty,  to  be ;  if 
he  is  not,  by  the  strongest,  if  not  conclusive  implication,  he 
consents  to-be,  and  is  voluntarily  absent,  and  waives  his 
right.  He  has  no  right  to  flee — he  is  bound  not  to  do  so — 
he  flees  at  his  peril,  and  is  justly  held  to  take  the  consequences 
of  his  unlawful  conduct.  It  would  savor  ot  absurdity  and 
positive  injustice,  when  a  party  charged  with  crime  thus 
flees,  to  allow  him  to  take  advantage  of  his  own  wrong,  and 
obtain  his  discharge,  or  a  new  trial !  A  party  charged  with 
a  felony  less  than  capital,  has  the  right  to  give  bail  and  be 
at  large,  unless  at  the  trial  the  Court  shall  order  him  into 
close  custody.  In  such  cases,  if  the  defendant  fly,  pending 
the  trial,  the  Court  is  not  bound  to  stop  the  trial  and  dis- 
charge the  jury,  and  thus  give  the  defendant  a  new  trial. 
To  do  so,  would  compromise  the  dignity  of  the  Court,  trifle 
with  the  administration  of  justice,  and  encourage  guilty 
parties  to  escape.  The  defendant  has  no  right,  fundamental 
or  otherwise,  that  renders  such  absurd  practice  and  proce- 
dure necessarv. 

It  appears  that  the  defendant  in  this  case  was  not  in 
close  custody — that  he  was  under  recognizance  for  his  ap- 
pearance, and  present  when  his  trial  began. 
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In  the  course  of  the  trial,  when  the  jury  were  going  into 
Court  to  render  their  verdict,  he  fled  the  Court,  and  was  not 
present  when  it  was  received, and  entered  by  the  Court.  The 
Court  properly  held  that  this  was  not  ground  for  a  new  trial. 
In  such  a  case,  it  might,  however,  in  its  discretion,  grant  a 
new  trial  for  just  cause,  as  when  the  defendant  is  ignorant 
and  frightened,  and  was  prompted  by  fear  to  fly,  if  it  appear 
that  he  might  have  suffered  prejudice  by  such  flight. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Criminal  Court  according  to  law.     It  is  so  ordered. 

Smith,  C.  J.,  (dissenting).  It  is  a  well  settled  rule,  that  in 
criminal  trials  the  accused  has  the  right  to  be  present  at 
every  stage  of  the  proceeding,  and  in  crimes  of  the  grade  of 
felony,  he  must  be,  whenever  any  action  is  taken  to  his 
prejudice. 

"  The  rule  indeed,"  remarks  Battle,  J.,  in  State  v.  Black- 
welder,  Phil.,  38  ;  "  is  but  a  full  development  of  the  principles 
contained  in  the  7th  sectioi;i  of  the  declaration  of  rights 
(§11  of  art.  1  of  the  present  Constitution) ;  "  That  in  all 
prosecutions,  every  man  has  a  right  to  be  informed  of  the 
accusation  against  him,  and  to  confront  the  accusers  with 
witnesses  and  other  testimony,"  "  and  this,"  he  adds,  "ought 
to  be  kept  forever  sacred  and  inviolate."  "  The  rule  is,"  says 
Reade,  J.,  "that  in  a  criminal  trial,  nothing  shall  be  done 
to  the  prejudice  of  the  defendant  without  his  presence. 
The  exception  is  that  in  a  criminal  trial  for  a  misdemeanor 
the  rule  may  be  relaxed  by  the  consent  of  the  defendant." 
Safe  V.  %>«,  76  N.  C,  55. 

In  State  v.  JBfay,  67  N.  C,  283,  the  charge  was  for  larceny 
and  receiving,  and  the  jury  returned  a  verdict  of  acquittal 
upon  the  first  count,  and  guilty  on  the  second,  before  the 
Judge  at  his  room.  The  verdict  was  so  entered  at  the  open- 
ing of  the  Court  the  next  morning. 
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On  appeal  the  verdict  was  set  aside,  because  n(>t  rendered 
in  the  defendant's  presence.  Boyden,  J.,  delivering  the 
opinion,  says :  "  We  think  the  case  of  the  State  v.  Orayton^  6 
Ired.,  164,  and  the  case  of  the  State  v.  BlackwddeTj  Phil.  Law, 
38,  and  particularly  the  last,  are  decisive  of  this  case.  It  is 
true  that  l^oth  of  the  above  cases  were  capital,  but  the  reasons 
for  tfie  decision  in  the  latter  case  apply  equally  to  a  case  like  the 
present ;  and  besides,  we  believe  the  practice  has  been  uni- 
form to  receive  such  a  verdict  only  in  open  Court  and  in  the 
presence  of  tlie  prisonei\" 

In  State  v.  Jenkins,  84  N.  C,  812,  the  defendant  was  charged 
with  burning  a  mill,  and  a  verdict  convicting  him  of  the 
offence  was  delivered  to  the  Judge  at  his  room,  at  a  late  hour 
in  the  night,  in  presence  of  his  counsel  and  with  their 
consent.  Speaking  for  the  Court,  our  late  associate  Ruffin, 
J.,  says :  "  In  every  criminal  prosecution,  it  is  the  right  of 
the  accused  to  be  informed  of  the  accusation  against  him 
and  to  confront  his  accusers.  In  capital  trials  this  right  can 
not  be  waived  by  the  prisoner,  but  it  is  the  duty  of  the 
Couit  to  see  that  he  is  actually  present  at  each  and  every 
step  taken  in  the  progress  of  the  trial.  In  prosecutions  for 
lesser  felonies,  he  has  exactly  the  same  right.  Whether  the  right 
can  be  waived  in  such  cases  is  a  point  about  which  the  au- 
thorities seem  to  be  divided." 

In  State  v.  Sheets,  89  N.  C,  543,  the  indictment  was  for 
malicious  mischief  in  poisoning  a  mare  colt,  and  one  of  the 
exceptions  was  to  the  Judge's  rehearsal  of  part  of  the  evi- 
dence in  his  charge  to  the  jury  in  the  defendant's  absence. 
It  was  overruled,  in  doing  which  Ashe,  J.,  our  deceased  asso- 
ciate, says :  "  The  indictment  is  only  for  a  misdemeanor,  and 
the  defendant,  we  presume,  was  out  on  bail,  as  the  record 
does  not  show  he  was  in  custody.  If  he  thought  proper  to 
absent  himself  during  the  progress  of  the  trial,  it  was  his 
own  fault." 
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In  State  v.  Payton,  89  N.  C,  539,  the  charge  was  for  a  fel- 
ony, made  such  by  statute  (acts  1874-75,  chap.  228),  in  burn- 
ing a  stable  in  one  count,  a  granary  in  the  other,  and  the 
error  assigned  was  in  permitting  one  of  the  counsel  for  the 
State  to  make  his  argument  to  the  jury  when  the  defendants 
were  not  present  in  Court.  The  same  Judge  distinguishes 
between  felonies,  classing  those  of  an  inferior  grade  with 
misdemeanors,  citing  in  recognition  of  the  distinction,  several 
cases  decided  in  this  Court,  and  concludes  his  review  in  these 
words:  "So,  it  seems  in  the  trial  of  infmor  felonieSf  the  strict- 
ness of  the  rules  enforced  on  the  trial  of  capital  oflFences  is  to 
some  extent  relaxed,  and  this  may  account  for  the  fact  that 
we  have  been  unable  to  find  any  case  where  it  has  been  held, 
that  the  absence  of  a  prisoner  on  a  trial  for  an  inferior  felony^ 
while  his  case  is  being  argued  before  the  jury,  has  been  held 
to  be  a  ground  for  a  new  trial." 

In  the  case  of  State  v.  Bray,  supra,  the  conviction  was  of  dn 
aggravated  misdemeanor,  punished  with  the  same  severity 
as  the  associated  charge  of  which  the  defendant  wasacquitted^ 
and  yet  the  manner  of  rendering  the  verdict  vitiated  the 
trial,  and  was  hjeld  to  entitle  him  to  a  vetiire  de  novo.  But 
the  ruling  can  be  sustained  upon  the  other  ground,  that  no 
action  was  taken  to  the  prejudice  of  the  accused  by  the 
Court  or  by  the  jury  in  his  absence. 

The  difficulty  of  running  the  dividing  line  between  felo- 
nies of  a  higher  grade  and  felonies  of  an  inferior  grade,  is 
an  insuperable  objection,  to  my  own  mind,  to  making  such 
a  classification,  and  placing  the  one  with  crimes  that  are 
capital,  and  the  other  with  such  as  are  misdemeanors,  so  as, 
under  some  circumstances,  to  require  the  presence  of  the 
accused,  and  in  others  to  dispense  with  it,  when  the  verdict 
is  rendered  and  judgment  pronounced. 

Instead  of  this,  it  is  safer  and  more'  consonant  with  the 
practice  in  criminal  trials,  to  re^cognize  the  broad  line  of  de- 
marcation that  separates  a  felony  of  whatever  grade  from  a 
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misdemeanor;  a  distinction  intelligible  and  susceptible  of 
easy  application  in  practice. 

"  Where  the  punishment  is  corporal,"  we  quote  again  from 
State  V.  Payton,  mpra,  "  the  prisoner  must  be  present,  as  was 
held  in  Rex  v.  Duke,  Holt,  399,  where  the  prisoner  was  con- 
victed of  perjury,  Holt,  C.  J.,  saying,  *  Judgment  cannot  be 
given  against  any  man  in  his  absence  for  corporal  punish- 
ment,' and  he  adds:  *  For  if  one  give  judgment  that  he  be 
put  in  the  pillory,  it  might  be  demanded,  when?  And  the 
answer  would  be  when  we  catch  him ;  and  there  never  was 
a  writ  to  take  a  man  and  put  him  in. the  pillory.'" 

In  the  3d  Vol.  of  Whar.  Cr.  Law,  §2991,  the  author,  after 
stating  that  the  accused  must  be  present  in  person,  pro- 
ceeds :  "  Nor  does  the  necessity  for  the  defendant's  presence 
cease  with  the  opening  of  the  case.  Should  he  be  at  any 
time  absent,  the  proceedings  cease  to  be  valid,  and  it  will  be 
ground  for  a  new  trial,  should  the  Court  proceed  with  the 
case  in  defiance  of  this  rule,"  except  that  this  right  maj" 
be  waived  in  misdemeanors,  in  which  no  corporal  punish- 
ment is  imposed. 

**  Never  has  there  heretofore,"  (he  quotes  the  words  of  Gib- 
son, 0.  J.,  in  Pniin  v  Com,^  6  Harris,  104,  which  are  reiter- 
ated by  Williams,  J.,  in  Dougherty  v.  Com,,  69  Penn.,  286,) 
''  been  a  prisorfer  tried  for  felony  in  his  absence.  No  prece- 
dent can  be  found  in  which  his  presence  is  not  a  postulate 
of  every  part  of  the  record.  He  is  arraigned  at  the  bar, 
and  if  he  is  convicted,  he  is. asked  at  the  bar  what  he  has  to 
say  why  judgment  should  not  be  pronounced  against  him. 
These  things  (the  text  is  in  italics),  are  moMers  oj  substance, 
and  not  peculiar  to  trials  for  murder.  They  belong  to  every  trial 
Jor  fdony,  at  the  common  law,  because  the  mitigation  of  the  pun- 
ishment does  not  chamge  the  character  of  the  crime" 

In  Massachusetts,  Arkansas  and  Ohio,  statutes  have  been 
passed  requiring  the  presence  of  the  accused  in  person  dur- 
ing a  trial  for  felony,  and  tfiis  doubtless  is  to  prevent  any 
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ruling  that  this  great  principle  can  be  waived  by  any  act  of 
his  own,  or  by  his  counsel,  for  the  case  cited  in  the  opinion 
of  the  Court  in  this  case,  shows  that  the  correcting  hand  of 
the  Legislature  was  needed. 

Now,  it  is  true,  the  conduct  of  the  accused  in  his  hasty 
departure,  when  the  jury  were  about  to  deliver  their  ver- 
dict, the  purport  of  which  he  seems  to  have  anticipated, 
entitles  him  to  no  favor,  but  it  is  the  importance  and  value 
of  the  principle  which  is  sacrificed  in  giving  effect  to  it,  and 
the  judgment  consequent  on  its  rendition. 

In  a  sister  State,  where  precisely  the  same  facts  occurred 
upon  a  charge  of  larceny,  the  Court  say  :  "  In  criminal  cases 
of  the  grade  of  felony,  where  the  life  or  liberty  of  the  ac- 
•  cused  is  in  peril,  he  has  the  right  to  be  present,  and  must 
be  present,  during  the  trial,  and  until  the  final  judgment. 
If  he  be  absent,  either  in  prison  or  by  escape,  there  is  a  want 
of  jurisdiction  over  his  person  to  proceed  with  the  trial,  or 
to  receive  the  verdict,  or  to  pronounce  the  final  judgment." 

This  ruling  is  followed  in  two  other  cases,  Andrews  v.  Staie, 
2  Sneed,  550 ;  Hutchison  v.  State,  3  Cold.,  97 ;  Webb  v.  State, 
5  Cold.,  16. 

In  Sneed  v.  State,  5  Ark.,  431,  the  Court  declare  the  statute 
in  that  State  but  an  affirmance  of  the  common  law,  and  say 
that  when  the  defeudant  is  out  on  bail,  the  principle  is  the 
same,  the  law  not  regarding  the  cause  of  his  absence,  as 
whether  he  is  away  voluntarily  or  against  his  will. 

The  subject  is  fully  discussed  and  the  cases  on  the  point 
examined,  in  the  note  of  the  editor  to  the  case  of  Mglet  v. 
Staie,  found  in  128  Vol.  of  Am.  Dec.,  626. 

I  am  not  disposed  to  relax  those  safeguards  which  the 
wisdom  of  past  ages  has  provided  for  the  security  of  per- 
sons charged  with  crime,  while  the  modern  tendency  is 
manifested  in  some  c^  the  Courts  to  dispense  with  them, 
apon  the  idea  of  a  waiver,  because  of  the  inconvenient  ne- 
cessity for  a  new  trial,  which  an  observance  of  them  may 
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render  necessary.  I  am  therefore  constrained  to  enter  my 
dissent  to  the  ruling  of  the  Court,  and  the  great  extent  to 
which  the  opinion  goes. 

No  error.  Affirmed. 


STATE  V.  CICERO  WILLIAMS. 

Insolvent  Debtor* b  Oath — Cost — Piiie, 

A  prisoner  is  entitled  to  be  discharged  from  imprisonment  for  the  non- 
payment  of  a  fine  and  costs  upon  complying  with  the  provisions  of 
The  Code,  chap.  27,  §2067,  et  seq.,  and  this  is  so,  although  a  work- 
house has  been  established  by  the  County  Commissioners  in  accord- 
ance with  the  provisions  of  The  Code,  §786. 

{State  V.  McNeely,  92  N.  C. ,  829 ;  cited  and  approved). 

Motion  by  the  defendant  to  be  discharged  from  custody, 
heard  upon  appeal  from  the  clerk,  by  Shepherd,  Judge,  at 
February  Term,  1887,  of  Wake  Superior  Court. 

At  the  January  Criminal  Term,  1886,  of  Wake  Superior 
Court,  the  defendant,  Cicero  Williams,  having  been  con- 
victed of  assault  and  battery,  it  was  adjudged  that  he  be 
imprisoned  in  the  common  jail  for  twelve  months,  beginning 
January  16th,  1886,  and  that  he  pay  the  costs  in  the  indict- 
ment, and  if  he  failed  to  pay  the  costs  at  the  expiration  of 
the  sentence,  that  he  remain  in  jail  till  said  costs  are  paid. 
In  the  event  of  failure  to  pay  the  costs,  the  county  commis- 
sioners were  authorized  to  imprison  him  in  the  work-house, 
instead  of  the  jail. 

After  having  been  confined  in  prison  twelve  nM)Dths,  and 
in  the  work-house  for  twenty  days  after  the  expiration 
thereof,  and  after  due  notice,  the  defendant  filed  his  petition 
to  the  Superior  Court,  before  the  clerk,  alleging  his  mmA* 
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vency  and  inability  to  pay  the  costs,  and  praying  the  Court 
to  be  allowed  to  file  his  schedule,  take  the  oath  prescribed 
for  insolvents,  and  be  thereafter  exempt  from  arrest  because 
of  said  costs. 

After  certain  proceedings  had  in  relation  to  said  petition, 
to-wit,  on  the  28th  day  of  February.  1887,  the  defendant 
having  taken  the  prescribed  oath,  it  was  ordered  and  ad- 
judged by.  the  clerk  that  he  be  discharged  from  custody. 

From  this  judgment  the  State  and  county  commissioners 
for  the  county  of  Wake  appealed  to  the  Superior  Court  in 
Term,  and  the  said  appeal  being  heard  at  the  February 
Term,  1887,  of  the  Superior  Court,  before  Shepherd,  Judge, 
the  judgment  of  the  clerk  discharging  the  defendant  was 
afiBrmed,  and  from  that  judgment  the  State  and  county 
commissioners  aforesaid  appealed  to  this  Court. 

The  Attorney' Gefieraly  for  the  State. 

Mr.  Geo,  H,  Snow,  for  the  county  of  Wake. 

Mes&rs.  Thos,  P.  Devereiix  and  Sam'l  Wilder j  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  Chapter  27,  §2967  of 
The  Code,  prescribes,  that  "  every  person  committed  for  the 
fine  and  costs  of  any  criminal  prosecution "  may  be  dis- 
charged from  imprisonment  upon  complying  with  the  pro- 
visions of  said  chapter.  The  defendant  filed  his  petition, 
and  in  all  other  respects  complied  with  the  provisons  of 
chapter  27 ;  taking  the  oath  prescribed  in  §2972  of  Ttie  Code, 
which,  it  will  be  observed,  requires  the  insolvent  to  swear 
that  he  is  not  worth  the  sum  of  "  fifty  dollars,  in  any  worldly 
substance,"  &c.,  instead  of  "one  dollar  in  any  worldly  sub- 
stance, above  such  exemption  as  is  allotted  to  me  by  laiv"  &c., 
as  was  required  prior  to  the  act  of  1881,  chapter  76.  It  was 
suggested,  the  change  might  contravene  the  constitutional 
provision  in  regard  to  homestead  and  personal  property  ex- 
emptions, bnt  a  moment's  reflection  will  remove  all  doubt; 
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Upon  conviction  the  judgment  of  the  Court  is,  that  the  de- 
fendant be  in  the  custody  of  the  sheriff  until  the  sentence 
of  tiie  Court  is  complied  with,  usually  until  the  fine  and 
costs  are  paid.  The  prisoner  can  discharge  himself  from 
custody  only  by  paying  the  fine  and  costs,  or,  which  he  is 
allowed  to  do,  by  complying  with  the  provisions  of  chap.  27 
of  The  Code,  and  taking  the  oath  prescribed.  He  has  his 
election  to  pay  the  fine  and  costs,  or  remain  in  custody,  or  if 
he  has  not  the  means  wherewith  to  pay  the  fine  and  costs, 
he  may  give  the  notice,  and  take  the  prescribed  oath.  None 
of  his  rights  of  property  are  violated. 

But  §707,  subsection  17,  of  The  Codey  authorizes  "  the  erec^ 
tion  in  each  county  of  a  house  of  correction,  where  vagrants 
and  persons  guilty  of  misdemeanors,  shall  be  restrained,  and 
usefully  employed,  Ac,  and  §786  of  T?ie  Code  provides   for 
the  establishment  of  work  houses  "for  the  safe  keeping,  cor- 
recting, governing,  and  employing  of  offenders  legally  com- 
mitted thereto,"  and  the  board  of  county  commissioners  for 
Wake  say  that  this  has  been  done  in  Wake,  and  the  defend- 
ant was  legally  committed  to  the  work-house,  and  that  he  is 
not  entitled  to  his  discharge,  until  the  fine  and  costs  are 
paid.     This  we  think  is  governed  by  §3448,  of  The  Codey. 
which  relates  to  the  same  subject,  and  which  provides  that 
the  detention  of  the  prisoner  shall  not  extend  "  beyond  the 
time  fixed  by  the  judgment  of  the  Court."  That  "  the  amount 
realized  from  hiring  out  such  persons  shall  be  credited  ta 
them  for  the  fine  and  bill  of  costs  in  all  cases  of  conviction  ;'* 
and  that,  "  it  shall  not  be  lawful  to  farm  out  any  such  con- 
victed person  who  may  be  imprisoned  for  the  non-payment 
of  a  fine,  or  as  punishment  imposed  for  the  offence  of  which 
he  may  have  been  convicted,  unless  the  Court  before  whonk 
the  trial  is  had  shall  in  its  judgment  so  authorize." 

These  sections  of  The  Code  are  in  pari  maieriay  and  the 
conclusion  to  be  drawn  from  them  is,  that  the  imprisonment^ 
whether  "  in  arcta  et  stricta  cuModia"  or  in  the  work-house,  or 
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the  prisoner  be  farmed  or  hired  out,  cannot  be  extended 
"beyond  the  time  fixed  by  the  Court." 

This  view  is  sustained  by  the  State  v.  McNeely,  92  N.  C, 
829.  The  Judges  of  the  Superior  Court  may,  in  the  exercise 
of  their  discretion,  fix  the  time  of  imprisonment,  and  author- 
ize the  board  of  county  commissioners  to  farm  out  the  con- 
vict, as  provided  in  §3448  of  The  Code,  or  employ  him  in  the 
work-house,  as  provided  in  §786,  and  the  proceeds  of  his 
labor  shall  be  applied  to  the  payment  of  the  fine  and  costs, 
but  the  imprisonment  cannot  extend  beyond  the  time  fixed, 
and  he  may  be  discharged  from  commitment  for  the  fine  and 
costs,  iu  the  manner  prescribed  in  §2967,  et  seq.  There  is  no 
error. 

No  error.  Affirmed. 


STATE  V.  ROBERT  POWELL. 


Town  Ordinance — Penalty — Misdemeanor — Jurisdiction. 

1.  Under  Art,  I.,  §13,  and  Art.  IV.,  §§12,  14  and  27,  of  the  Constitution, 

the  Legislature  may  establish  Courts  inferior  to  the  Superior 
Court — may  constitute  the  mayor  of  a  town  an  "Inferior  Court, 
with  the  jurisdiction  of  a  justice  of  the  peace,"  or  may  constitute 
him  a  **  Special  Court  within  the  corporate  limits  of  the  town,"  with 
a  larger  jurisdiction  than  that  of  justice  of  the  peace — and  may 
dispense  with  a  jury  trial  in  **  petty  misdemeanors,"  and  provide 
other  means  of  trial  for  such  offences. 

2.  PerbODS  violating  §§8  and  4  of  the  ordinances  of  the  town  of  Mor- 

ganton,  not  only  incur  the  penalty  prescribed  therein,  but  under 
§§ll  and  12  of  the  charter  of  said  town  are  also  guilty  of  a  misde- 
meanor, for  which  they  may  be  tried  and  punished  by  the  mayor 
asa  *•  Special  Court"  for  said  town. 

{Cau9ee  v.  Anders,  4  D.  &  B. ,  246 ;  Pendleton  v.  Davis,  1  Jones,  93 ; 
Smifhwick  v.  Ward,  7  Jones,  64,  and  State  v.  Moss,  2  Jones,  66; 
cited  and  approved). 
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Indictment  on  appeal  from  the  mayor  of  the  town  of 
Morganton,  tried  before  Graves,  Judge,  at  Spring  Term,  1886, 
of  Burke  Superior  Court. 

The  Court  dismissed  the  proceeding  for  want  of  jurisdic- 
tion, from  which  the  Solicitor  appealed.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  Court. 

Th^  Attorney- General,  for  the  State. 
Mr.  S,  J.  Erwin,  for  the  defendant. 

Smith,  C.  J.  The  prosecution  against  the  defendant,  com- 
menced and  tried  before  the  mayor  of  the  town  of  Morgan- 
ton,  is  for  a  n)isdemeanor,  in  violating  a  town  ordinance, 
and  by  defendant's  appeal  was  carried  to  the  Superior 
Court.  The  ordinance  is  set  out  in  the  record,  and  among 
other  subjects  of  taxation,  imposes  upon  the  keeper  of  each 
stable  a  tax  of  ten  dollars  per  annum,  to  be  paid  in  ad- 
vance, and  a  license  obtained  to  carry  on  the  business,  and 
concludes  with  affixing  a  penalty,  in  these  words  : 

"  Any  person  or  pei-sons,  or  companies,  who  shall  begin, 
carry  on  or  practice  any  of  the  business,  trades,  practices, 
professions  or  arts  enumerated  in  §3  (preceding),  without 
first  having  paid  the  tax,  and  procured  from  the  secretary 
of  the  board  a  license,  shall  forfeit  and  pay  the  sum  of 
twenty-five  dollars  in  addition  to  the  tax." 

The  charge  is,  that  the  defendant  did  begin  and  carry  on 
the  trade  or  business  of  keeping  a  "  livery  stable  for  pay, 
without  first  having  paid  the  privilege  tax  of  ten  dollars, 
and  procuring  a  license  from  the  secretary,"  &c. 

The  record  of  the  proceedings  in  the  Superior  Court  is  not 
in  entire  harmony  with  the  statement  contained  in  the  case 
sent,  but  the  variance  is  not  material.  The  entry  in  the 
record  is:  "Demurrer  sustained.  On  motion  of  defendant's 
counsel,  this  action  is  dismissed  for  want  of  jurisdiction." 
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The  case  sets  out  that  the  defendant  moved  to  quash  and 
dismiss  the  said  warrant  and  proceeding,  upon  the  ground 
that  the  said  ordinances  enacted  under  said  charter  (Private 
acts.  1885,  chap.  120,)  created  no  criminal  oifence,  but  pro- 
vided a  simple  penalty,  recoverable  by  civil  action,  "which 
motion  was  sustained  by  the  Court."  The  prosecuting  Solic- 
itor in  the  Court  below  contended,  as  the  Attorney  General 
here  contends,  that  by  virtue  of  §§11  and  12,  the  violation 
of  the  ordinances,  although  affixing  a  penalty,  is  likewise 
constituted  a  criminal  act,  the  jurisdiction  to  try  which  is 
conferred  upon  the  mayor. 

The  first  of  these  sections  confers  upon  this  officer,  in 
general  terms,  the  jurisdiction  and  authority  of  a  justice  of 
the  peace,  and  then  proceeds  to  declare,  that,  "the  mayor 
shall  further  be  a  Special  Court  within  the  corporate  limits 
of  the  town,  to  have  arrested  and  to  try  all  persons  who  are 
charged  with  a  misdemeanor  for  violating  any  ordinance  of  the 
town ;  and  if  the  accused  shall  be  found  guilty,  he  shall  be 
fined  at  the  discretion  of  the  Court  or  mayor,  not  exceeding 
the  amount  specified  in  the  ordinance  or  ordinances  so  vio- 
lated, or  imprisoned  at  the  discretion  of  the  Court  or  mayor, 
not  exceeding  the  length  of  time  specified  in  the  ordinance 
or  ordinances,  so  violated,  or  both;  Provided,  the  fine  shall  in 
no  case  exceed  the  sum  of  fifty  dollars,  nor  the  imprison- 
ment thirty  days."  §12  enacts,  'that  any  person  violating 
any  ordinance  of  the  town,  shall  he  deemed  guilty  of  a  mis- 
demeaTioTj  but  the  punishment  thereof  shall  not  exceed  a  fine 
of  fifty  dollars,  and  imprisonment  at  labor  on  the  streets  for 
thirty  days,  or  both" 

It  is  quite  apparent  that  violations  of  town  ordinances  not 
only  impose  a  definite  penalty,  consisting  of  the  license  tax, 
which  ought  to  be  paid,  increased  by  adding  twenty-five 
dollars  thereto,  recoverable  as  such,  but  the  quality  of  a 
criminal  offence  is  imparted  to  them  by  the  recited  provi- 
sions of  the  incorporating  statute. 
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Statutes  are  not  infrequent  in  the  course  of  legislation 
where  a  penalty  is  imposed  for  an  act  or  neglect,  and  at  the 
same  time  it  exposes  the  offender  to  a  criminal  prosecution 
by  the  public,  nor  do  we  find  the  exercise  of  this  power 
under  the  Constitution  to  have  been  questioned.  It  presents, 
not  the  case  of  a  double  punishment  for  one  offence,  but  a 
single  and  divided  punishment,  enforced  by  different  meth- 
ods. In  an  action  for  an  assault  and  battery  where  the  ob- 
ject is  the  recovery  of  damages  for  the  personal  injury,  a  jury 
adds  those  that  are  punitory,  while  at  the  same  time  the 
wrong-doer  may  be  made  to  suffer  by  a  public  prosecution 
for  the  same  illegal  act;  Causee  v.  Anders,  4  D.  &  B.,  246; 
Pendleton  v.  DaviSy  1  Jones,  98 ;  Smithwick  v.  Ward,  7  Jones,  64. 

While  the  right  of  every  person  charged  with  crime  of 
whatever  grade  to  a  trial  by  jury  was  secured  in  the  former 
Constitution,  and  no  power  to  punish  without  a  convicting 
verdict  could  be  conferred  upon  the  officers  of  a  town,  as  was 
decided  in  State  v.  MoBa,  2  Jones,  66  ;  a  change  has  been  made 
in  the  present  Constitution,  and  the  Legislature  "may  pro- 
vide other  means  of  trial  for  petty  misdemeanors,  with  the 
right  of  appeal."    Art.  1,  §13. 

The  General  Assemblv  is  moreover  authorized  to  distri- 
bute  *  the  power  and  jurisdiction  which  does  not  pertain  to 
the  Supreme  Court,  among  the  other  Courts  prescribed  in 
this  Constitution,  or  which  may  be  established  by  law,  in  such 
manner  as  it  may  deem  best."    Art.  4,  §12. 

The  first  clause  in  section  eleven  of  the  charter,  constitutes 
the  mayor  "  an  Inferior  Court "  and  clothes  him  with  the 
functions  of  a  justice  of  the  peace,  whose  jurisdiction  is  con- 
ferred and  defined  in  §27,  of  Art.  4,  of  the  Constitution.  This 
jurisdiction  in  criminal  cases  is  limited  to  the  imposition  of 
a  fine  or  imprisonment,  to  each  of  which  a  maximum  is  af- 
fixed, and  while  neither  can  be  exceeded,  both  punishments 
cannot  be  imposed,  nor  any  parts  of  both. 
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But  the  mayor  is  also  constituted,  "a  Special  Court  within 
the  corporate  limits  of  the  town,"  and  in  this  capacity  his 
authority  is  enlarged,  extending  to  the  infliction  of  both 
punishments,  by  express  words  used  in  that  and  in  the  next 
section. 

This  enlargement  of  jurisdiction  may  have  been  the  re- 
sult of  inadvertence,  but  it  is  plainly  said,  and  must  be  held 
to  convey  the  legislative  intent.  To  this  end  we  must  an- 
nex to  the  exercise  of  the  power  under  the  Constitution,  the 
incidents  appertaining  to  thei  exercise  of  power  by  a  justice 
of  the  peace  in  reference  to  a  jury  and  an  appeal,  as  con- 
tained in  The  Code^  §898,  and  following.  The  association  of 
the  mayor's  functions  as  those  of  *  an  Inferior  Court "  and  of 
"a Special  Court  within  the  corporate  limits"  seems  to  indi- 
cate a  similarity  in  the  manner  of  their  exercise  as  suggested. 

There  is  error  in  the  ruling,  and  this  will  be  certified  that 
the  cause  may  proceed  to  trial  according  to  the  law  as  de- 
clared in  this  opinion. 

Error.  V^einre  de  novo. 


STATE  V.  L.  W.  RICE. 

Ihivri  (h'dinance. 

Where  a  town  ordinance  leaves  the  fine  or  penalty  imposed  by  it  un- 
certain as  to  the  amount,  it  is  void  for  uncertainty,  and  a  warrant 
founded  on  it  will  be  quashed. 

{State  V.  Crenshaw,  94  N.  C.  877;  State  v.  Cainan,  Ibid.,  883;  Contra  v. 
Harris,  7  Jones,  281,  cited  and  approved). 

Indictment,  heard  before  Gilmei^  Judge,  at  March  Term, 
1887,  of  Davidson  Superior  Court. 
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The  defendant  was  held  under  a  warrant  issued  by  the 
ma3''or  of  the  town  of  Lexington,  to  answer  criminally,  and 
was  convicted  before  him,  for  the  alleged  violation  of  a  town 
ordinance,  and  the  part  thereof  material  to  be  set  forth  here 
provides,  that  "  any  person  whose  duty  it  shall  be  to  make 
such  alterations,  and  who  shall  refuse  to  do  so,  after  due 
notice  thereof,  shall  be  find  a  sum  not  exceeding  five  dollars, 
and  one  dollar  for  each  and  every  day  he  may  neglect  to 
make  such  repairs." 

The  defendant  appealed  to  the  Superior  Court,  and  that 
Court  held  that  the  ordinance  in  question  was  void,  quashed 
the  warrant,  and  gave  judgment  for  the  defendant,  from 
which  the  State  appealed  to  this  Court. 

The  Attorney- General  and  Mr.  M.  H,  Pinnix,  for  the  State. 
Mr.  F.  C.  RobbinSy  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  We  cannot 
distinguish  this  case  from  State  v.  Crenshmv,  94  N.  C, 
877,  and  State  v.  Cainan,  Ibid.,  883.  In  those  cases, 
and  that  of  Commissioners  v.  Harris,  7  Jones,  281,  it  was 
held  that  a  town  ordinance  that  left  the  fine  or  penalty  to 
be  imposed  uncertain  as  to  the  amount  of  the  same,  was 
yoid  for  uncertainty.  Here  the  fine  to  be  imposed  might  be 
five  dollars  or  any  less  sum.  It  was  therefore  uncertain, 
and  the  ordinance  void. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Su- 
perior Court  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  ALBERT  STARNES. 

Newly  Discovered  Evidence — Appeal — Bill  of  Tndiciment — How 

Returned  into  Court, 

1.  A  new  trial  for  newly  discovered  evidence  cannot  be  given  by  the 

Supreme  Court  in  a  criminal  action. 

2.  QucRre,  whether  after  an  appeal  and  the  aliirmance  of  the  judgment, 

the  Superior  Court  can  grant  a  new  trial  for  newly  discovered  evi- 
dence in  a  criminal  case. 

8.  A  new  trial  will  not  be  granted  for  newly  discovered  evidence,  when 
the  new  evidence  is  merely  cumulative,  and  only  tends  to  contradict 
the  witness  for  the  other  side. 

4.  No  appeal  lies  from  the  refusal  of  a  Judge  to  grant  a  new  trial  for 

newly  discovered  evidence. 

5.  Where  the  record  sets  out  that  a  bill  of  indictment  was  returned  into 

open  Court  by  the  hands  of  the  foreman  of  the  grand  jury,  it  suffi- 
ciently appears  that  the  grand  jurors  were  present  in  Court,  and  the 
entry  is  a  proper  one. 

{Simmans  v.  Mann,  92  N,  C,  12 ;  Carson  v.  Bellinger,  90  N.  C,  226  ; 
cited  and  approved). 

Indictment  for  rape,  heard  before  Graves,  Judge,  at  Sep- 
tember Term,  1886,  of  the  Superior  Court  of  Union  county. 
The  defendant  appealed. 
The  facts  fully  appear  in  the  opinion. 

The  Attomey-Getieral,  for  the  State. 
Mr.  D.  A.  CovingtoUj  for  the  defendant. 

Smith,  C.  J.  When  this  cause  was  before  the  Court  on 
the  former  appeal  of  the  defendant,  94  N.  (\,  973,  and  no 
error  was  found  in  the  record  of  which  the  prisoner  could 
complain,  application  for  an  order  for  a  new  trial  to  be  had 
in  the  Court  below,  was  made  upon  the  ground  of  the  dis- 
covery of    new   and   material  testimony  in   favor  of   the 
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accused,  since  the  former  trial.  The  motion,  so  far  as  our 
own  and  the  researches  of  counsel  disclose,  is  without  prece- 
dent in  the  administration  of  the  criminal  law  on  appeals 
to  this  Court,  and  so  fundamentally  repugnant  to  the  func- 
tions of  a  reviewing  Court,  whose  office  is  to  examine  and 
determine  assigned  errors  appearing  in  the  record,  that  we 
did  not  look  into  the  affidavits  offered  in  support  of  the  mo- 
tion, nor  hesitate  in  denjdng  it. 

When  the  decision  was  certified  to  the  Superior  Court  of 
Union,  in  order  that  it  should  proceed  to  resentence  the 
prisoner,  his  counsel,  when  enquiry  was  made  of  him  if  he 
had  aught  to  say  wliy  judgment  of  death  should  not  be  pro- 
nounced against  him,  at  Fall  Term,  1886,  renewed  tlie  appli- 
cation for  setting  aside  the  verdict  and  granting  the  prisoner 
a  new  trial,  upon  the  same  grounds,  sustaining  it  by  the 
evidence  contained  in  several  affidavits,  that  of  the  prisoner 
himself  among  them. 

The  material  new  testimony,  aside  from  that  produced  to 
show  the  use  of  due  diligence  in  the  preparation  of  the  de- 
fence and  the  procuring  of  witnesses  in  its  support  at  the 
first  trial,  is  contained  in  the  affidavit  of  Eugenia  Moser,  a 
witness  summoned  and  then  too  ill  to  be  present  and  whose 
testimony,  her  husband.  Arch  Moser,  stated  to  prisoner's 
counsel,  would  be  essentially  the  same  as  his  own,  in  conse- 
quence of  which  information,  the  trial  was  not  delayed  for 
her  absence. 

This  affidavit,  mainly  if  not  altogether  relied  on,  as  bring- 
ing the  application  within  the  rule  that  prevails  in  civil 
suits,  is  reproduced  in  her  own  words,  so  far  as  they  are  per- 
tinent to  the  enquiry:  "  It  was  about  half  an  hour  before  12 
o'clock  on  a  Friday  night,  in  November,  1884,  when  Rosa 
came  to  our  house,  and  said  that  some  one  had  outraged  her. 
She  did  not  tell  us  who  had  done  it,  nor  did  she  accuse  any 
one;  said  she  knew  who  did  it.  She  also  said,  'I  have  never 
told  you  all  who  did  it.'" 


r 
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The  affiant,  after  mentioning  her  going  to  the  house  of 
Rosa  the  next  morning,  and  finding  her  sitting  on  the  hearth 
crying,  proceeds:  "Just  then  Pomp  Belk  passed  in  a  wagon. 
Rosa  saw  him,  and  said,  *  I  believe  that  negro  (pointing  to 
Pomp)  is  the  man  who  outraged  me.'  They  asked  me  to  see 
if  he  had  boots  on,  and  said  the  man  who  was  here  last 
night  had  boots  on." 

At  a  subsequent  time  when  Pomp  came  to  Mr.  Moser's 
house  and  enquired  for  him,  and  then  asked  to  see  Rosa,  who 
from  fear,  would  not  go  out,  affiant  states  Rosa  again  said : 
^'I  believe  he  is  the  man  who  outraged  me,  for  he  handles 
the  same  words  that  were  handled  to  me  last  night.  I  think 
he  is  the  man  from  his  voice."  In  a  second  affidavit,  she 
states  more  fully  the  occurrences  of  the  night  when  the  crime 
was  committee!,  and  described  what  Rosa  then  detailed  of  the 
circumstances,  in  these  words :  "  She  said  that  the  man  who 
committed  the  outrage  told  her  he  would  not  hurt  her,  and 
said  he  was  the  same  man  who  talked  to  her  when  she  was 
picking  cotton  for  John  Whitley,  and  he  was  picking  cotton 
for  Billy  Steal ;  that  she  knew  who  the  man  was,  but  was 
not  going  to  tell  any  of  us." 

Affiant  further  states,  that  after  Rosa  had  gone  to  town 
for  the  warrant  and  returned,  John  Whitley  came  to  the 
house  of  affiant,  and  said  to  Rosa,  he  was  afraid  she  had 
made  a  mistake,  and  taken  out  the  warrant  for  the  wrong 
man,  and  that  something  not  understood  having  been  spoken 
about  Pomp  Belk  and  John  Dees,  she  told  Whitley  to  go  and 
have  Pomp  Belk  put  in  the  warrant. 

The  Court  declined  to  set  aside  the  verdict  and  re-opened 
the  case,  finding  as  follows: 

I.  That  the  newly  discovered  witness,  Eugenia  Moser, 
would  testify  to  the  matters  set  out  in  her  affidavit,  and  that 
such  matters  are  most  probably  true. 

II.  That  this  evidence  would  tend  to  discredit  the  prose- 
cutrix, and  is  material. 
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III.  That  the  prisoner  has  used  due  diligence. 

IV.  That  on  the  trial,  evidence  was  offered  tending  to  dis- 
credit the  testimony  of  the  prosecutrix,  and  the  newly  dis- 
covered evidence  is  cumulative  merely ;  And 

V.  That  it  may  probably  change  the  result  upon  a  second 
trial. 

The  Court,  upon  these  findings,  refused  a  new  trial,  in  de- 
ference to  the  adjudication  of  the  Supreme  Court,  that  a  new 
trial  should  not  be  granted  where  the  additional  evidence 
is  merely  cumulative  and  impeaching,  and  not  independent. 
To  this  ruling  the  prisoner  excepts,  and  in  answer  to  the 
same  propounded  interrogatory  if  he  had  aught  further  to 
say  why  sentence  should  not  be  pronounced,  moved  in  ar- 
rest of  judgment,  for  that, 

I.  The  record  fails  to  show  that  the  bill  of  indictment 
was  returned  into  open  Court  by  the  grand  jurors  as  a  bodj^ ; 
and 

II.  The  record  affirmatively  states  the  contrary. 

This  motion  was  also  overruled,  and  from  the  judgment  of 
death  pronounced  against  the  prisoner,  he  appealed. 

Without  stopping  to  enquire  whether  at  this  late  stage  in 
the  proceedings,  and  after  an  unsuccessful  appeal  to  the  Su- 
preme Court  upon  alleged  errors  in  law,  such  an  application 
can  be  entertained  in  the  Superior  Court,  to  whose  jurisdic- 
tion the  cause  has  been  remitted,  we  proceed,  ^  did  the 
Judge  who  assumed  the  right  to  act  upon  the  application,  to 
consider  the  case  upon  its  merits,  as  if  made  in  due  and  apt 
time,  and  to  a  Court  having  jurisdiction. 

The  Judge  refused  to  exercise  the  invoked  power  upon  a 
simple  legal  ground  that  it  was  unwarranted  by  the  prac- 
tice recognized  and  acted  on  as  a  governing  rule,  which  re- 
quires tlie  newly  discovered  evidence  to  be  something  more 
than  cumulative,  and  that  this  was  competentonly  for  the  pur- 
pose of  discrediting  the  witness,  in  her  identification  of  the 
prisoner  as  the  author  of  the  outrage  upon  her  person.     It 
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all  tends  to  show  that  no  reliance  can  be  placed  in  what  she 
swears  about  the  prisoner,  because  she  first  charged  the 
crime  upon  another.  But  she  had  charged  the  same  man, 
Pomp  Belk,  in  the  warrant  sued  out  for  the  crime,  and  this 
was  in  proof  upon  the  former  trial.  The  new  but  intensi- 
fies the  former  evidence,  that  the  prosecutrix  first  accused 
another  party,  and  this  does  not  seem  to  have  been  in  any 
manner  contradicted  when  heard  by  the  jury,  and  must 
have  been  considered  by  them  in  determining  the  credit  due 
to  her  testimony  in  identifying  the  accused,  after  her  con- 
flicting previous  statements. 

Not  only  is  the  proposed  evidence  directed  to  the  impair- 
ment of  confidence  in  her  sworn  recognition  of  the  crimi- 
nal, but  it  is  also  of  the  same  character  and  but  a  repetition 
of  what  was  before  shown.  The  present  are  her  declarations 
made  soon  after  the  outrage,  and  in  the  confusion  incident 
to  its  perpetration,  and  before  they  were  embodied  in  the 
more  solemn  form  of  suing  out  a  State  warrant  and  charg- 
ing the  crime  upon  another. 

Not  only  does  the  proposed  proof  assail  the  integrity  or 
memory  of  the  witness,  or  both,  but  it  is  confined  to  the 
very  same  point,  and  not  more  forcible  than  that  before  ad- 
duced. It  is  therefore  only  cumulative,  and  to  the  same 
point.  The  law  was  properly  declared  by  the  Court  as  reg- 
ulating the  practice  in  similar  applications  in  civil  cases. 

"  It  is  a  well  settled  rule  of  law,"  (we  quote  from  the  opinion 
of  Merrimon,  J.,  delivered  for  the  Court  in  Simmons  v.  Mann, 
92  N,  C,  12,)  "  that  a  new  trial  will  not  be  granted  upon  the 
ground  of  newly  discovered  evidence,  if  this  evidence  is 
merely  cumulative  (the  italics  are  in  the  opinion),  or  in  cor- 
roboration of  evidence  received  on  the  former  trial  in  re- 
spect to  a  particular  point,  or  in  support  of  a  particular  alle- 
gation."   See  cases  cited. 

Moreover,  the  granting  or  refusing  a  new  trial  for  such 
cause,  is  the  exercise  of  an  unreviewable  discretion  in  the 
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Judge,  as  decided  in  Carson  v.  Dellinger,  90  N.  C,  226,  where 
the  practice  is  fully  discussed. 

While  in  this  case,  the  Judge  puts  his  refusal  upon  the 
ground  that  the  case  made  does  not  come  up  to  the  rule  in 
one  essential  particular,  he  does  not  abnegate  the  power  to 
make  the  order  when  all  its  requirements  are  met,  and  this 
in  the  pending  application,  and  there  is  no  error  in  law  in 
his  ruling. 

The  motion  in  arrest  of  judgment,  based  upon  the  manner 
of  returning  the  bill  into  Court,  though  not  specifically  men- 
tioned in  the  opinion  in  the  former  appeal,  is  necessarily 
disposed  of  in  the  concluding  declaration  of  this  Court, 
"that  there  is  no  error  in  the  record."  But  if  it  had  been, 
the  motion  finds  no  support  in  the  record,  which  says, 
"which  said  bill  of  indictment  the  jurors  aforesaid,  on 
the  7th  day  of  April,  1885,  it  being  Tuesday  of  the  first 
week  of  the  term  of  the  Court,  returned  into  open  Court  by 
the  hands  of  J.  M.  Ferrell,  their  foreman."  This  language 
is  not  reasonably  susceptible  of  the  interpretation  put  upon 
it  by  the  prisoner's  counsel.  It  is  explicit  that  the  grand 
jurors  themselves  were  present  and  returned  the  bill,  and 
that  their  foreman,  in  their  behalf,  and  by  their  assent, 
handed  in  the  bill,  and  this  is  the  usual  and  proper  practice. 
There  is  no  error. 

We  deem  the  occasion  a  proper  one  to  speak  of  the  zeal, 
ability,  and  persevering  energy  with  which  the  prisoner's 
defence  has  been  conducted  by  counsel  assigned  by  the 
Court,  and  without  fee,  and  the  assurance  which  professional 
devotion  to  duty  gives,  that  justice  will  baimpartially  admin- 
istered to  all,  irrespective  of  their  means  or  condition  in  life, 
in  our  Courts. 

No  error.  .  Affirmed. 
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STATE  V.  ED.  GILMER. 

Evidence — Larceny — Judge's  Charge. 

1.  Where  a  defendant  is  introduced  as  a  witness  in  his  own  behalf,  bis 

testimony  is  to  be  considered  by  the  jury,  and  he  has  the  right  to 
have  the  jury  instructed  as  to  the  effect  of  his  evidence,  if  believed 
by  them. 

2.  Where  the  evidence  presents  the  case  in  two  asi^ects,  the  trial  Judge 

should  charge  the  jury  in  both  aspects  of  the  case. 

3.  Where  the  defendant  was  indicted  for  larceny  and  evidence  of  his 

guilt  was  introduced  by  the  State,  and  as  a  witness  in  his  own 
behalf,  he  testified  that  the  prosecutor  was  intoxicated,  and  at  hia 
request,  he  (the  defendant)  was  taking  care  of  property  alleged 
to  have  been  stolen ;  It  wa^  held,  error  in  the  trial  Judge  not  to  pre- 
sent the  case  to  the  jury  in  the  aspect  presented  by  the  defendant'^ 
evidence. 

(BaUeyv,  Pool,  13  Ired.,  404;  State  v.  Cardwelly  Busb.,  245;  State  v, 
DwiUop,  65  N.  C,  288;  State  v.  Matthews,  78  N.  C,  523;  State  v. 
Grady  J  83  N.  C,  643;  cited  and  approved). 

Indictment  for  larcehy,  tried  before  Ctark,  Judge,  at  June 
Term,  1886,  of  Guilford  Superior  Court. 

The  defendant  is  indicted  for  the  larceny  of  goods,  taken 
from  the  person  of  the  prosecutor,  one  Sherwood. 

There  was  evidence  for  the  State,  tending  to  prove  the 
guilt  of  the  defendant. 

He  was  examined  on  the  trial  as  a  witness  in  his  own 
behalf,  and  testified  as  follows:  "That  he  took  the  walk  at 
Sherwood^s  instance;  that  Sherwood  was  intoxicated,  and 
threw  away  the  articles  except  the  hat,  and  that  he  gathered 
them  up  to  preserve  them  for  Sherwood,  who  sat  down  in 
the  woods,  where  he  was  found  by  Reese;  that  Sherwood's 
hat  dropped  off,  and  Sherwood  took  defendant's  hat,  put  it 
on,  and  leaned  his  head  against  a  tree;  that  defendant  placed 
the  articles  in  Sherwood's  hat,  and  insisted  on  returning^ 
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which  Sherwood  refused  to  do;  that  defendant  then,  by 
agreement  with  Sherwood,  returned  to  the  saloon,  at  which 
place  he  was  to  wait  for  Sherwood ;  that  shortly  thereafter, 
while  engaged  in  a  game  of  "  pool "  at  Jeffries',  he  was  ar- 
rested bv  Reese." 

The  defendant's  counsel  asked  the  Court  to  instruct  the 
jury,  that  if  they  believed  his  testimony,  then  he  was  not 
guilty.  The  Court  "  did  not  so  instruct  the  jury,  but  told 
them  that  if  Sherwood  was  so  drunk  that  he  did  not  know 
that  the  defendant  took  the  goods;  or  that  if  defendant  re- 
sorted to  a  trick  to  procure  them,  and  if  he  took  them  felo- 
niously, he  was  guilty  of  larceny." 

There  was  a  verdict  of  guilty,  and  judgment  for  the  State, 
from  which  the  defendant  appealed  to  this  Court. 

The  Attorney-General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  In  our  judgment, 
the  defendant  was  entitled  to  the  instruction  prayed  for  by 
his  counsel,  or  the  substance  of  it.  He  was  a  competent 
witness  in  his  own  behalf,  and  he  had  the  right  to  have  his 
testimony  go  to  the  jury,  and  be  considered  by  them  like 
that  of  any  other  witness,  and  have  them  give  it  such  weight 
as  they  might  deem  just.  If  his  testimon)'  was  true,  plainly 
he  was  not  guilty,  because,  in  that  case,  in  no  reasonable 
view  of  what  he  did,  could  it  constitute  the  crime  of  lar- 
ceny. 

According  to  his  account  of  what  he  did,  he  was  walking 
in  the  woods  with  an  intoxicated  companion  at  the  latter's 
request,  and  instead  of  stealing  the  property  in  question,  he 
only  sought  to  take  care  of  it  for  the  owner,  who  was  not  in 
a  condition  to  take  care  of  it  himself.  Truly  such  friendly 
acts,  under  such  circumstances,  could  not  be  deemed  larcenv. 

It  may  be,  that  his  testimony  was  not  true,  but  it  was  for 
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the  jury  to  determine  any  question  in  that  respect,  and  with- 
out prejudice. 

The  Court  made  no  allusion  in  its  charge  to  the  testimony 
of  the  defendant,  although  expressly  requested  to  do  so. 
That  it  did  not,  tended  to  prejudice  him  before  the  jury,  es- 
pecially, as  the  charge  directed  their  attention  to  the  evi- 
dence of  the  State  going  to  prove  guilt. 

Granting  that  the  charge,  so  far  as  it  went,  was  correct,  the 
Ck)urt  ought  to  have  gone  farther,  and  directed  the  attention  of 
the  jury  to  that  view  of  the  evidence  favorable  to  the  de- 
fendant, certainly  as  he  asked  it  to  do  so. 

When  on  the  trial,  the  evidence  is  conflicting  and  presents 
the  case  in  two  or  more  distinct  aspects,  one  or  more  of  them 
favorable  to  one  side,  and  one  or  more  favorable  to  the  other, 
the  Court,  in  applying  the  law,  should  direct  the  attention 
of  the  jury  to  such  various  aspects,  more  especially  when 
called  upon  to  do  so.  It  might — oftentimes  would — greatly 
and  unjustly  prejudice  a  party,  if  this  were  not  done.  It 
would  be  worse,  if  the  Court  should  direct  the  attention  of 
the  jury  to  the  view  favorable  to  one  side,  and  not  to  that 
favorable  to  the  other.  Bailey  v.  Pool,  13  Ired.,  404;  State  v. 
Cafdwdl,  Bus.,  245;  State  v.  DmiLap,  05  N.  C,  288;  State  v. 
MaUheios,  78  N.  C,  523 ;  State  v.  Grady,  83  N.  C,  643. 

There  is  error.  The  defendant  is  entitled  to  another  trial. 
To  that  end,  let  this  oi)inion  be  certified  to  the  Superior 
Court.    It  is  so  ordered. 

Error.  Reversed. 
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STATE  V.  WILSON  CROWDER. 

Removal  of  Crop — Evidence. 

1.  The  offence  of  removing  a  crop  by  a  tenant  before  paying  the  rent 

and  discharging  all  liens  of  the  landlord  on  it,  is  not  complete,  un~ 
less  the  crop  is  removed  without  giving  the  five  days'  notice,  for  if 
the  notice  is  given,  removing  the  crop  is  not  an  offence. 

2.  The  want  of  such  notice  may  be  proved  by  any  competent  evidence, 

and  it  is  not  necessary  that  it  should  be  proved  by  the  landlord  or 
his  agent  or  assignee. 

{State  V.  WUhoume,  87  N.  C,  529;  cited  and  approved). 

Indictment  for  reaioving  a  crop,  tried  before  Clark,  Judge,. 
and  a  jury,  at  January  Term,  1887,  of  Anson  Superior  Court. 

There  was  a  verdict  of  guilty,  and  the  defendant  appealed. 
The  facts  appear  in  the  opinion. 

7he  Attorney- General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  The  statute,  (Tlie  Code,  §1759,)  in  respect 
to  "landlord  and  tenant,"  provides  that,  "Any  lessee  or 
cropper,  or  the  assigns  of  either,  or  any  other  person,  who 
shall  remove  said  crop,  or  any  part  thereof  from  such  land,, 
without  the  consent  of  the  lessor  or  his  assigns,  and  without 
giving  him  or  his  agent  five  days'  notice  of  such  intended 
removal,  and  before  satisfying  all  the  liens  held  by  the  lessor 
or  his  assigns  on  said  crop,  shall  be  guilty  of  a  misdemeanor; 
and  if  any  landlord  shall  unlawfully,  wilfully,  knowingly, 
and  without  process  of  law,  and  unjustly,  seize  the  crop  of 
his  tenant,  when  there  is  nothing  due  him,  he  shall  be  guilty 
of  a  misdemeanor." 

The  offence  thus  prohibited  is  not  complete  unless  the 
lessee,  or  cropper,  or  the  assignee  of  either,  or  other  person^ 


FEBRUARY  TERM,  1887.  433 

State  v.  Crowder. 

removed  the  crop,  or  a  part  of  it,  without  giving  the  lessor 
or  his  assign  five  days'  notice  of  such  intended  removal,  and 
this  essential  fact  must  constitute  part  of  the  charge  in  the 
indictment.     The  statute  plainly  so  provides. 

It  is  not  simply  such  removal  without  the  consent  of  the 
lessor  or  his  assigns  and  before  satisfying  all  liens  on  the 
croj)  held  by  them,  that  constitutes  the  offence;  this  is  not 
the  offence  prohibited — but  it  is  this,  done  without  giving 
five  days'  notice  to  the  lessor  or  his  assigns  or  his  agent,  that 
constitutes  it. 

The  purpose  is  to  make  it  indictable  to  thus  remove  the 
crop  or  any  part  of  it,  without  notice  to  the  lessor  or  his 
assignee,  and  thus  deprive  him  of  just  opportunity  to  en- 
force his  lien,  and  to  that  end,  take  such  steps  as  need  be 
taken  to  prevent  such  removal.  If  the  notice  is  given,  and 
the  lessor  or  his  assignee  fails  to  enforce  his  lien  and  to  take 
steps  to  prevent  the  removal,  then  it  is  not  indictable  to  re- 
move the  crop.  In  that  case,  the  inference  would  be,  that 
the  lessor  or  his  assignee  assented  to  the  removal,  or  that  he 
had  no  lien  on  the  crop. 

The  Court  instructed  the  jury,  that  the  defendant  "must 
pay  for  the  rent  and  supplies,  and  he  must  give  the  five  days* 
notice.  If  he  failed  to  do  either  of  these  things,  he  would 
be  guilty."  In  this  there  is  error,  for  the  reasons  stated 
above. 

It  was  incumbent  on  the  State  to  prove  that  the  defendant 
did  not  give  the  five  days'  notice  as  required,  because  that 
fact  was  an  essential  constituent  element  of  the  offence 
charged.  State  v.  WUhounie^  87  N.  C,  529.  It  was  not,  how- 
ever, necessary  to  prove  that  fact  by  the  lessor  or  his 
assignee;  it  might  be  proven  by  any  competent  evidence 
that  would  satisfy  the  jury  that  such  notice  had  not  been 
given. 
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There  is  error,  and  the  defendant  is  entitled  to  a  new  trial. 
To  that  end,  let  this  opinion  be  certified  to  the  Superior 
Court  according  to  law.     It  is  so  ordered. 

Error.  Revei-sud. 


STATE  V.  SAMUEL  B.  PEARSON. 

Illegal   Voting — Pardon . 

1.  The  decision  of  the  judges  of  election  that  a  person  is  entitled  to  vote, 

is  a  complete  defence  to  an  indictment  for  illegal  voting,  although 
such  person  may  not  in  fact  be  entitled  to  vote. 

2.  Qiuerey  whether  a  pardon  will  restore  the  right  to  vote  to  one  who 

has  been  convicted  of  an  infamous  crime. 

(State  V.  Boyett,  10  Ired.,  336;  State  v.  Hart,  6  Jones,  889;  cited  and 
distinguished). 

Indictment,  tried  before  Graves,  Judge,  and  a  jury,  at 
March  Term.  1886,  of  Burke  Su{)erior  Court. 

The  defendant  is  indicted  under  the  statute  {The  Code, 
§2709),  for  having  unlawfully  voted  at  the  general  election 
in  November,  1884. 

He  pleaded  not  guilty,  and  the  jury  rendered  a  special 
verdict,  from  which  it  appears,  that  at  Spring  Term,  1882, 
of  the  Superior  Court  of  the  county  of  Burke,  he  was  con- 
victed of  the  crime  of  manslaughter — that  at  the  time  of 
the  conviction  he  was  only  nineteen  years  of  age — that  sub- 
sequently, and  before  he  attained  his  majority,  the  Governor 
pardoned  him  for  this  offence,  he  having  been  sentenced  to 
ten  years*  imprisonment  in  the  penitentiary ;  that  after  he 
came  of  age,  and  shortly  before  the  general  election  for  Gov- 
•ernor,  President  and  other  officers,  in  1884,  he  had  himself 
registered  as  a  voter  in  Silver  Creek  township,  in  the  county 
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mentioned  above ;  that  on  the  Saturday  next  preceding  this 
election,  when  the  registrar  and  judges  of  the  election  had 
assembled,  as  required  by  the  statute  {The  Code,  §2677),  to 
afford  opportunity  to  those  who  wished  to  do  so,  to  chal- 
lenge voters,  he  was  notified  that  on  the  registration  book 
his  name  was  marked  "challenged;"  that  he  appeared  at 
once  and  told  the  judges  "that  if  he  had  the  right  to  vote, 
he  wanted  to  vote,  but  if  they  decided  he  had  not  a  right  to 
vote,  he  would  not  vote,  as  they  were  the  ones  to  decide  it ; " 
that  on  the  day  of  the  election  he  appeared  at  the  polling- 
place,  and  handed  his  ballot  to  the  judges  of  the  election ; 
one  of  them  called  out  his  name  and  said,  "registered  and 
voted,"  and  his  ballot  was  deposited  in  the  ballot-box,  and 
there  was  no  challenge  of  his  vote  at  that  time. 

The  Court  being  of  opinion  that  upon  the  facts  found  by  the 
special  verdict  he  was  not  guilty,  a  verdict  to  that  effect  was 
entered,  and  thereupon  there  was  judgment  that  the  de- 
fendant be  discharged,  and  go  without  day,  from  which  the 
State  appealed  to  this  Court. 

The  Attorney' Generaly  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  findings  of 
the  facts  by  the  special  verdict  in  some  respects  are  not  as 
definite  and  satisfactory  as  they  should  be;  but  we  think 
that  it  suflBciently  appears,  that  there  was  no  question  of  the 
defendant's  right  to  vote,  except  upon  the  ground  that  he 
had  been  convicted  of  the  crime  of  manslaughter.  As  to 
that,  he  had  been  pardoned  by  the  Governor.  His  right  to 
vote  had  been  challenged.  He  at  once  appeared  before  the 
registrar  and  judges  of  the  election,  at  the  time  and  place  as 
required  by  law,  and  frankly  submitted  to  them  the  question 
of  his  right  to  vote,  saying  as  he  did  so,  if  he  "  had  the  right 
to  vote,  he  wanted  to  vote,  but  if  they  decided  he  had  not  a 
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right  to  vote,  he  would  not  vote,  as  they  were  the  ones  to  de- 
cide." It  was  the  duty  of  the  registrar  and  judges  to  hear 
and  decide  the  question  thus  submitted.  It  does  not  appear 
attirniatively  that  they  did  deliver  any  formal  decision  and 
enter  the  same  in  a  book  or  on  paper — this  was  not  neces- 
sary— it  was  sufficient  if  they  decided.  Their  proceedings 
were  summary  and  informal.  The  presum[)tion  is,  they  did 
decide.  The  registrar  did  not  erase  his  name  from  the  books, 
as  he  w^as  required  to  do,  if  the  challenge  was  sustained. 
The  defendant  was  afterwards  allowed  to  vote  without  ques- 
tion or  further  challenge,  the  same  judges  receiving  his  vote, 
and  the  registrar  being  present.  It  was  their  duty  to  chal- 
lenge his  vote  on  the  day  of  election,  if  they  had  reason  to 
believe  or  suspect  that  he  was  not  qualified. 

So  that  we  think  it  sufficiently  appears  that  the  registrar 
and  judges  of  election  did  decide  that  he  had  the  right  to 
vote. 

This  decision,  however  erroneous,  if  honestly  made,  and 
so  acted  upon  by  the  defendant,  gave  him  the  right  to  vote 
in  contemplation  of  the  statute  making  it  criminal  to  vote 
illegally,  although  the  rightfulness  of  his  vote  might  after- 
wards be  questioned  in  any  proper  civil  action  or  proceeding. 
While  the  decisions  of  the  registrar  and  judges  of  election  in 
respect  to  the  qualifications  of  electors,  are  very  important, 
and  should  be  made  upon  vigilant  inquiry,  care,  scrutiny 
and  deliberation,  they  are  not  final  and  conclusive.  They 
are  intended  to  facilitate  the  right  of  the  elector  entitled  to 
vote,  and  secure  an  honest  and  just  election,  subject  to  the 
authority  of  any  proper  jurisdiction,  to  inquire  into  and  de- 
cide upon  the  lawfulness  of  any  vote,  or  any  number  of  votes 
given.  But  their  decision  in  favor  of  the  right  of  a  party  to 
vote,  in  the  absence  of  fraud  and  collusion,  must  have  the 
effect  of  securing  the  voter  immunity  from  criminal  liability, 
if  it  should  afterwards  appear  that  he  did  not  have  the  right 
to  vote.    It  would  be  unjust  and  monstrous  to  establish  a 
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tribunal,  charged  with  jurisdictional  functions  to  decide 
questions  that  might  arise  as  to  the  right  of  one  claiming  the 
right  to  vote  at  an  election,  and  in  case  of  a  decision  in  his 
favor,  and  he  voted,  to  make  him  amenable  criminally  and 
subject  to  prosecution !     The  statute  does  not  so  provide. 

It  is  not  alleged  or  suggested  that  the  registrar  and  judges 
of  election  and  the  defendant  acted  in  bad  faith  in  this  case, 
and  the  former  having  decided  that  the  defendant  had  the 
right  to  vote  as  he  did,  he  was  not  guilty  of  the  offence 
charged  against  him. 

This  renders  it  unnecessary  for  us  to  decide  upon  the  legal 
efifect  of  the  pardon  mentioned  in  respect  to  the  defendant's 
eligibility  as  an  elector,  and  we  express  no  opinion  in  that 
respect. 

This  case  is  unlike  the  cases  of  State  v.  Boyett,  10  Ired., 
336,  and  Staie  v.  Hart,  6  Jones,  389.  In  theses  cases,  the 
judges  of  election  did  not  decide  in  favor  of  the  right  of  the 
parties  respectively  to  vote  or  at  all — they  voted  in  the  ab- 
sence of  any  decision.  The  learned  Judges  who  delivered 
the  opinions  of  the  Court  in  them,  said,  however,  that  if 
there  had  been  a  decision  in  favor  of  the  right  to  vote,  the 
defendants  would  not  have  been  guilty. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Su- 
perior Court  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  CHRISTOPHER  A.  BLAND. 

Manslaughter — Police  Officer. 

The  law  does  not  clothe  a  police  officer  with  authority  to  judge  arbitra- 
rily of  the  necessity  of  killing  a  prisoner  to  secure  him,  or  of  killing 
a  person  to  prevent  a  rescue,  and  it  must  be  left  to  the  jury  to  pass 
on  the  necessity  for  such  killing. 

(State  V.  Stalcap.  2  Ired.,  50;  State  v.  McXhich.  iH)  N.  C,  696;  State  v. 
Pendergrass,  2D.  &  B.,  365;  cited  and  approved). 

This  was  an  indictment  for  manslaucjhter,  tried  before 
Merrimon,  Judge,  at  January  Term,  1887,  of  Pitt  Superior 
Court. 

The  defendant  was  charged  with  the  felonious  slaying  of 
one  John  Cannon. 

There  was  no  objection  to  the  admission  of  testimony,  but 
the  accused  was  a  police  officer  of  the  town  of  Bell's  Ferry, 
and  the  evidence  showed  that  the  homicide  was  committed 
while  in  discharge  of  his  duty  as  such,  and  the  only  point 
insisted  upon  was,  that  his  Honor  in  his  charge  to  the  jury, 
failed  to  draw  a  proper  distinction  between  a  homicide  com- 
mitted by  an  officer  in  the  discharge  of  his  duty  in  arresting 
and  confining  prisoners,  and  one  committed  by  a  private 
person. 

The  evidence  and  charge  of  the  Court  are  set  out  at  length 
in  the  record,  but  no  exception  is  taken  to  the  evidence,  and 
the  charge  of  his  Honor  complained  of,  sufficiently  refers  to 
it  to  render  the  exceptions  intelligible,  without  reporting  it 
here. 

After  charging  the  jury  that  they  must  be  satisfied  ])eyond 
a  reasonable  doubt  that  the  death  of  tlie  deceased  was  caused 
bv  the  blow  admitted  to  have  been  inflicted  bv  the  prisoner, 
or  they  must  acquit,  he  {)rocee(ls  as  follows:  "If  the  jury 
shall  be  satisfied  bv  the  evidence,  that  the  defendant  was  at 
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the  time  a  police  officer  of  Bell's  Ferry,  admitted  to  be  an  in- 
corporated town,  and  that  Tom  Brooks  was  in  said  town  at 
the  time,  engaged  in  a  difficulty  with  a  negro,  or  was  drunk 
and  disorderly  in  the  presence  of  the  defendant,  then  the 
defendant  not  only  had  the  right,  but  it  was  his  duty  to 
arrest  him,  without  a  warrant,  and  if  he  did  arrest  him 
under  such  circumstances,  he  had  the  right,  and  it  was  his 
duty,  to  keep  him  in  custody,  and  to  this  end  to  commit 
him  to  the  place  of  confinement  used  by  the  town,  until  he 
could  conveniently  be  carried  before  the  mayor  of  the  town ; 
and  if  while  he  had  him  under  arrest,  the  deceased  attempted 
to  rescue  him,  or  to  prevent  the  defendant  from  using  the 
necessary  means  to  keep  him  in  custody  until  such  time  as 
he  might  conveniently  take  him  before  the  mayor  for  trial, 
and  if  in  order  to  keep  Brooks  in  custody  and  prevent  his 
rescue  by  deceased,  it  was  necessary  for  the  defendant  to 
strike  the  deceased  with  the  *  billy,"  and  defendant  in 
striking  the  blow  used  no  more  force  than  was  necessary, 
(and  in  estimating  the  necessary  force  in  this  view  of  the 
case,  the  jury  need  not  be  very  nice,  or  as  is  sometimes  said, 
weigh  in  gold  scales,)  the  defendant  will  be  justified  or  ex- 
cused, and  the  jury  will  return  a  verdict  of  not  guilty.  But 
when  the  defendant  arrested  Brooks,  it  was  his  duty  to  carry 
him  before  the  mayor  for  trial  as  soon  as  he  conveniently 
might,  and  if  he  could  have  done  so,  immediately,  and 
Brooks  at  the  time  was  not  too  much  intoxicated,  but  in  a 
condition  to  be  tried  by  the  mayor,  then  the  defendant  had 
no  right  to  carry  him  to  the  place  of  confinement  used  by 
the  town,  and  unless  defendant  acted  honestly  according  to 
his  sense  of  right,  and  not  under  a  pretext  of  duty  in  start- 
ing with  Brooks  to  such  place,  if  he  struck  the  deceased  the 
fatal  blow  to  prevent  the  deceased  from  defeating  his,  de- 
fendant's, purpose,  to  carry  Brooks  to  such  place  of  custody, 
he  would  be  guilty  of  manslaughter. 
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"  In  any  view  of  the  case,  the  jury  must  be  satisfied  from 
the  testimony,  that  it  was  absolutely  necessary  for  the  de- 
fendant to  strike  the  deceased,  for  it  is  necessity  that  distin- 
guishes between  manslaughter  and  excusable  homicide,  and 
it  is  for  the  jurj'  to  say  from  the  testimony,  whether  the  de- 
fendant acted  honestly,  and  not  under  a  pretext  of  duty,  in 
starting  with  Brooks  to  a  place  of  confinement  used  by  the 
town,  instead  of  to  the  mayor. 

"  If  at  the  time  the  defendant  struck  the  deceased,  the  de- 
ceased was  coming  at  him  with  a  stick  drawn  upon  him, 
and  defendant  had  reason  to  believe,  and  did  believe,  he  was 
in  danger  of  losing  his  life,  or  suffering  great  bodily  harm 
at  the  hands  of  the  deceased,  and  struck  because  it  was  nec- 
essary for  him  to  so  protect  his  life  or  himself  from  enor- 
mous bodily  harm,  and  there  was  no  other  way  of  sav- 
ing his  life  or  avoiding  such  harm,  he  would  be  justified. 
But  in  this  view  of  the  case,  the  jury  must  be  satisfied  from 
the  testimony,  that  unless  the  defendant  had  struck  the  de- 
ceased,  he,  the  defendant,  was  in  imminent  and  manifest 
danger  of  losing  his  life,  or  suffering  enormous  bodily  harm, 
or  that  he  had  reasonable  grounds  to  believe,  and  did  be- 
lieve, that  he  was  in  such  danger. 

**  In  order  to  enable  the  jury  to  form  a  correct  judgment 
whether  the  defendant  at  the  time  was  in  such  danger  or 
not,  they  may,  as  far  as  possible  from  the  testimony,  place 
themselves  in  the  defendant's  situation,  surrounded  with  the 
appearances  of  danger,  if  there  were  such  appearances,  with 
the  same  degree  of  knowledge  of  the  deceased's  probable 
purpose  which  the  defendant  possessed,  if  he  possessed  such 
knowledge. 

"  The  jury  are  to  judge  of  the  reasonableness  of  the  de- 
fendant's apprehension  of  danger,  from  the  testimony,  and 
must  be  satisfied  that  they  were  well  grounded.  *  *  *  * 
The  defendant  insists  that  he  was  a  duly  appointed  and 
sworn  officer,  and  that  as  such  officer  he  had  the  right  to 
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arrest  Brooks  without  a  warrant,  because  he  was  in  de- 
fendant's view,  disorderly,  cursing  and  swearing,  in  violation 
of  an  ordinance  of  the  town.  He  insists  that  he  did  arrest 
Brooks,  and  had  him  lawfully  in  custody,  and  when  he  had 
him  so  arrested  and  in  custody,  the  deceased,  armed  with  a 
stick,  attempted  to  rescue  him,  and  to  prevent  the  rescue,  it 
was  necessary  for  him  to  strike  the  deceased  with  the  "billy," 
and  that  he  did  strike  him,  because  it  was  necessary  for  him 
to  do  so.  If  you  are  satisfied  beyond  a  reasonable  doubt 
from  the  evidence,  that  the  blow  caused  the  death  of  the  de- 
ceased, then,  unless  j^ou  are  satisfied  from  the  testimony, 
that  it  was  necessary  to  prevent  the  deceased  from  rescuing 
Brooks,  to  strike  the  blow,  you  will  find  the  defendant  guilty, 
unless  he  struck  the  blow  in  self-defence. 

"If  the  defendant  was  a  policeman  of  the  town,  as  he  in- 
sists he  was,  the  law  clothed  him  with  the  same  authority 
to  make  arrests  within  the  town,  as  is  vested  in  a  sheriff, 
and  if  he  could  have  kept  Brooks  in  custody  and  prevented 
deceased  from  rescuing  him  without  striking,  it  was  his  duty 
to  do  so.  Were  there  by-standers?  If  so,  he  had  authority 
to  call  them  to  his  aid,  and  if  by  doing  so  he  could  have 
avoided  striking  the  deceased,  he  should  have  done  so,  and 
if  he  failed  to  do  so,  he  was  not  justified  in  striking  the 
deceased,  and  it  will  be  your  duty  to  return  a  verdict  of 
guilty ;  but  if  the  situation  was  such  that  he  could  not  rea- 
sonably and  conveniently  procure  assistance,  then  he  had  a 
right  to  use  such  force  as  was  necessary  under  the  circum- 
stances, to  secure  Brooks,  and  if  in  the  due  exercise  of  that 
right  he  struck  deceased,  he  was  justified." 

There  was  a  verdict  of  guilty,  and  from  the  judgment  the 
defendant  appealed. 

The  Attorney- Generaly  for  the  State. 
Mr.  Tho8.  M,  ArgOy  for  the  defendant. 
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Davis,  J.,  (after  stating  the  facts).  We  have  set  out  the 
charge  of  his  Honor  fully,  because  it  was  insisted  by  the 
counsel  for  the  defendant,  that  being  a  policeman,  clothed 
with  the  authority  to  arrest  and  detain  the  person  violating 
the  ordinance  of  the  town  of  BelPs  Ferry,  he  was  the  sole 
judge  of  the  propriety  and  necessity  of  carrying  him  to  the 
place  of  confinement,  and  of  the  necessity  of  using  force  to 
prevent  his  rescue,  and  of  the  extent  to  which  it  was  neces- 
sary, and  that  the  charge  of  his  Honor  failed  to  present  to 
the  jury  a  proper  distinction  between  a  homicide  committed 
by  a  private  individual,  and  one  committed  by  an  officer 
thus  clothed  with  the  authority,  and  charged  with  the  duty 
of  arresting  and  detaining  violators  of  the  law,  and  in- 
vested with  the  rights,  within  their  discretion,  to  judge  of 
the  necessity  and  of  the  mode  of  confining  such  violators. 

Upon  a  careful  review  of  his  Honor's  charge,  we  are  una- 
ble to  discover  any  error  of  the  nature  complained  of,  and 
altogether  it  presents  to  the  jury  the  rights  and  authority  of 
the  defendant  as  an  officer,  and  the  extent  of  his  power,  in  as 
just  and  favorable  light  as  he  was  entitled  to. 

The  case  of  iState  v.  Stalcup,  2  Ired.,  50,  was  relied  on  by 
the  defendant.  In  that  case  it  was  held,  that  the  officer  was 
justified  in  tying  a  prisoner,  when  it  was  necessary  to  secure 
him,  and  of  the  necessity  of  adopting  that  mode  of  securing 
him,  the  officer  was  the  judge,  but  in  that  case  Judge  Gaston 
said:  **  He  (the  officer)  will  be  liable,  although  he  does  not 
transcend  his  powers,  if  he  grossly  abuse  them,  and  whether 
he  did  or  not  so  abuse  them,  was  the  proper  enquiry  to  be 
submitted  to  the  jury.  Upon  this  inquiry,  we  hold  that  the 
instructions  should  have  been  *  *  *  that  there  was  an 
abuse  of  authority,  if  the  facts  testified  to  convinced  the  jury 
that  the  officer  did  not  act  honestly  in  the  performance  of 
duty  according  to  his  sense  of  right,  but  under  the  pretext 
of  duty,  was  gratifying  his  malice,  but  if  they  were  not  so 
convinced,  he  did  not  abuse  his  authority." 
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Stalcup  was  a  constable,  and  indicted  for  an  assault  and 
battery  upon  the  prosecutor,  whom  he  had  tied  as  a  mode 
of  securing  him,  and  of  the  necessity  of  adopting  that  mode 
he  was  the  judge;  but  it  was  for  the  jury  to  say  from  the 
evidence,  whether  he  was  acting  honestly  and  from  a  sense 
of  duty,  or  under  a  pretext  of  duty.  The  law  does  not  clothe 
an  officer  with  the  authority  to  judge  arbitrarily  of  the  neces- 
sity of  killing  a  prisoner  to  secure  him,  or  of  killing  a  person 
to  prevent  a  rescue  of  a  prisoner.  He  cannot  kill  unless 
there  is  a  necessity  for  it,  and  the  jury  must  determine  from 
the  testimony,  the  existence  or  absence  of  the  necessity. 
They  must  judge  of  the  reasonableness  of  the  grounds  upon 
which  the  officer  acted,  and  the  charge  of  his  Honor  is  fully 
warranted  by  the  cases  of  State  v.  Stalcup,  supra  \  State  v. 
McNinch,  90  N.  C,  696;  and  State  v.  Pender  grass,  2  D.  &  B., 
365;  and  is  a  full  and  clear  statement  of  the  law  as  applica- 
ble to  the  several  phases  of  the  testimony  in  the  case. 

There  is  no  error.     Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  W.  K.  BALLARD. 

Evidence — Collateral  Matters — Contradicting  Witness — Larceny 

of   Growing  Crops — Indictment, 

1.  While  as  a  general  rule  the  answer  of  a  witness  on  cross-examination 

to  questions  about  collateral  matters  is  conclusive,  the  rule  does  not 
apply  to  questions  in  regard  to  matters  wliich,  although  collateral, 
tend  to  show  tlie  temper,  disposition  and  conduct  of  the  witness  in 
relation  to  the  cause  or  imrties. 

2.  Where  the  cross-examination,  instead  of  being  general,  descends  to 

particulars,  tlie  party  is  bound  by  tlie  answer  to  collateral  matters, 
even  when  they  go  to  show  the  witnesse's  temper  and  conduct  in 
relation  to  the  cause  or  parties. 
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3.  An  indictment  for  the  larceny  of  growing  crops  need  not  allege  that 
the  crops  were  cultivated  for  food  or  market,  unless  the  larceny 
charged  was  that  of  some  fruit  or  vegetable  cultivated  for  food  or 
market,  not  specifically  mentioned  in  the  statute. 

{State  V.  Patterson,  2  Ired.,  346 ;  State  v.  Roberta,  81  N.  C,  606 ;  State 
V.  Qlisson,  98  N.  C,  510;  Clark  v.  Clark,  65  N.  C,  661;  State  y.  Liles, 
78  N.  C,  496;  State  v.  Bragg,  86  N.  C,  690;  State  v.  Thompson,  93 
N.  C,  588;  cited  and  approved). 

This  was  an  indictment  for  larceny  of  growing  crops, 
tried  before  Gilmer,  Judge,  at  September  Term,  1886,  of 
Anson  Superior  Court. 

The  indictment  charged  that  the  defendant,  "  one  peck  of 
corn,  of  the  value  of  six  pence,  the  property  of  A.  B. 
Wheeless,  then  and  there  standing  and  remaining  ungath- 
ered  in  a  certain  field  of  the  said  A.  B.  Wheeless,  there  situ- 
ated, feloniously  did  steal,  take  and  carry  away,"  &c. 

Robert  A.  Carter,  a  witness  for  the  State,  testified  that  he 
had  employed  three  members  of  the  bar  to  assist  the  Solic- 
itor in  the  trial,  and  that  he  had  paid  them  for  their  services ; 
that  he  had  no  interest  in  the  property  alleged  to  have  been 
stolen  by  the  defendant,  and  that  the  owner  of  the  alleged 
stolen  property  had  declined  to  prosecute  this  indictment. 

He  was  asked  by  defendant's  counsel,  if  he  had  not  gone 
to  the  defendant's  house,  about  the  time  the  indictment  was 
found,  carrying  with  him  a  double  barrel  shotgun,  and  find- 
ing that  the  defendant  was  not  at  home,  if  he  had  not  said 
to  the  defendant's  wife,  that  if  Ballard,  (meaning  to  include 
the  defendant,)  did  not  get  off  from  the  land  they  were  then 
on,  he  would  put  them  all  in  jail?  In  answer  to  this  ques- 
tion, he  said  he  did  go  to  the  defendant's  house  with  the 
shot  gun,  and  finding  the  defendant  absent  from  his  house, 
he  left  a  message  with  the  defendant's  wife,  which  was  as 
follows : 

"  Tell  your  husband,  (meaning  the  defendant,)  he  must 
get  off  the  land  which  I  claim  and  he  now  holds."     He 
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further  stated  that  the  land  claimed  was  then  in  suit  be- 
•tween  the  witness  (Carter)  and  W.  K.  Ballard. 

The  wife  of  the  defendant  was  then  put  upon  the  stand, 
in  behalf  of  the  defendant,  and  in  the  course  of  her  testi- 
mony she  was  asked :  "  Did  R.  A.  Carter  come  to  the  house 
of  your  husband,  with  a  double  barrel  shot  gun,  and  finding 
your  husband  away  from  home,  say  to  you :  '  that  if  the  Bal- 
lards,  meaning  the  defendant  and  his  father,  did  not  get  off 
from  the  land  the  defendant  was  then  on,  being  the  land 
then  in  suit  between  him  and  the  defendant,  he  would  put 
them  in  jail  r" 

The  Solicitor  objected  to  the  question  and  the  answer 
thereto.  The  objection  was  sustained  by  the  Court,  and  the 
defendant  excepted.  There  was  a  verdict  of  guilty.  Motion 
for  a  new  trial.     Motion  overruled. 

The  defendant  then  moved  in  arrest  of  judgment,  upon 
the  ground  that  the  indictment  omitted  the  words  "  culti- 
vated for  food  or  market,"  which  he  insisted,  constituted  a 
material  part  of  the  offence. 

This  was  overruled,  and  judgment  was  pronounced,  from 
which  the  defendant  appealed  to  this  Court. 

The  Attorney- General,  for  the  State. 
No  counsel  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  The  first  exception  is 
based  upon  the  rejection  of  the  testimony  of  the  defendant's 
wife,  to  controvert  the  statement  of  the  witness  Carter. 

It  has  been  well  settled  in  this  State,  since  the  case  of  the 
State  V.  PaUersoThy  2  Ired.,  346,  that  while  the  rule  has  been 
to  regard  the  answers  of  witnesses  on  cross-examination  as 
conclusive  in  reply  to  collateral  questions,  yet  the  rule  does 
not  apply  "  as  to  matters,  which  although  collateral,  tend  to 
show  the  temper,  disposition  and  conduct  of  the  witness  in 
relation  to  the  cause  or  the  parties."    His  answers  as  to  these 
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matters  may  be  contradicted.  State  v.  Roberts^  81  N.  C,  606; 
State  V.  Glmoriy  93  N.  C,  510  ;  1  Greenleaf,  §449. 

In  this  case,  the  temper,  disposition  and  conduct  of  the 
witness  <  arter  were  sufficiently  apparent  from  his  words  and 
acts,  and  as  was  said  by  Pearson,  C.  J.,  in  Clark  v.  Clark,  65 
N.  C,  661,  "  When  the  cross-examination,  instead  of  being 
general,  descends  to  particulars,  then  the  party  is  bound  by 
the  answer,  and  cannot  be  allowed  to  go  into  evidence 
aliunde,  in  order  to  contradict  the  witness,  for  it  would  re- 
sult in  an  interminable  series  of  contradictions  in  regard  to 
matters  collateral,  and  thus  lead  off  the  mind  of  the  jury 
from  the  matter  at  issue." 

We  think  there  was  no  error  in  excluding  the  testimony 
of  defendant's  wife  in  the  particular  excepted  to. 

The  motion  in  arrest  of  judgment  was  properly  disallowed. 

The  Code  §1069,  declares  that  "  if  any  person  shall  steal  or 
feloniously  take  and  carry,  away  any  maise,  corn,  wheat, 
rice  or  other  grain,  or  any  cotton,  tobacco,  potatoes,  peanuts, 
pulse,  or  any  fruit,  vegetable  or  other  product  cultivated 
for  food  or  market,  growing,  standing,  or  remaining  un- 
gathered,  in  any  field  or  ground,  he  shall  be  guilty  of  lar- 
larceny  and  punished  accordingly." 

It  is  manifest,  not  only  from  a  fair  and  proper  construction 
of  the  language  of  the  statute,  but  from  the  course  of  legis- 
lation upon  the  subject,  that  the  qualifying  words,  "  culti- 
vated for  food  or  market,"  apply  and  are  limited  to  "  any 
fruit,  vegetable,  or  other  product,"  and  do  not  apply  to  the 
several  articles  specifically  named  in  the  statute.  At  com- 
mon law,  growing  crops  were  not  the  subject  or  larceny. 
The  first  statute  upon  the  subject  was  in  the  Acts  of  1811, 
incorporated  in  the  Rev.  Stat.,  chap.  34,  §24,  and  made  the 
stealing  of  specific  crops  therein  named  larceny.  This  was 
brought  forward  in  the  Rev.  Code,  chap,  34,  §21,  and  the 
qualifying  words,  "cultivated  for  food  or  market."  The 
taking  of  figs,  watermelons,  blackberries,  or  other  fruits 
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or  vegetables,  unless  cultivated  for  food  or  market,  would 
not  be  larceny,  and  as  to  such  products  the  qualifying  words 
of  the  statute  constitute  a  material  and  necessary  part  of  the 
descriptions,  but  they  are  not  necessary  as  to  the  articles 
specifically  named  in  the  statute.  State  v.  Liles,  78  N.  C, 
496;  Slate  v.  Bragg,  86  N.  C,  690  ;  State  v.  Thompson,  93  N. 
C,  538. 

There  is  no  error.     Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  WILLIAM  ELLIS. 

Evidence —  Confessions. 

1.  A  defendant  in  a  crimnal  matter  can  only  be  examined  as  a  witness 

by  his  own  request,  but  if  he  does  make  the  request  and  is  examined, 
his  statements  can  be  used  as  evidence  against  him. 

2.  Where  a  prisoner  made  certain  confessions  which  were  induced  by 

hope,  and  therefore  inadmissable,  but  a  day  or  so  aft«r,  upon  his  ex- 
amination before  a  committing  magistrate,  he  asked  to  be  examined 
as  a  witness  on  his  own  behalf,  when  he  admitted  that  he  had  made 
the  confessions,  but  said  that  they  were  not  true;  It  was  held,  that 
his  evidence  given  before  the  magistrate  was  admissible  against 
him,  and  it  was  for  the  jury  to  say  whether  they  believed  the  con- 
fession, or  that  part  of  his  evidence  declaring  that  the  confessions 
were  not  true. 

{State  Y,  Roberts,  1  Dev.,  259;  State  v.  Whitfield,  70  N.  C,  536;  State  v.' 
Lawhom,  «6  N.  C,  638;  State  v.  Efler,  85  N.  C,  587;  cited  and  ap- 
proved). 

This  was  a  criminal  action,  tried  before  Graves,  Judge,  at 
Fall  Term,  1886,  of  Lincoln  Superior  Court. 

The  defendant  was  indicted  for  larceny  of  money,  the 
property  of  one  W.  C.  Putman.    It  was  in  evidence,  that  in 
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August,  1886,  the  defendant  was  a  servant  in  a  hotel  in  the 
town  of  Lineolnton,  and  was  discharged  from  service  on  the 
morning  of  the  day  on  which  money  was  taken  from  the  trunk 
of  Putman,  in  the  hotel.  In  a  few  days  after,  he  was  arrested 
in  Spartanburg,  South  Carolina,  and  imprisoned.  While  he 
was  in  prison  in  that  State,  (and  in  the- presence  of  an  officer 
from  Lineolnton,  who  had  gone  after  him,)  he  was  told  by 
the  officer  in  whose  charge  he  was  that  he  had  better  con- 
fess to  the  stealing,  and  compromise  it  when  he  returned  to 
Lineolnton,  and  he  would  be  released.  On  this  representa- 
tion, the  prisoner  confessed  the  crime  when  he  got  to  Lin- 
eolnton on  the  next  day,  to  Putman.  who  had  lost  the  money^ 
and  proposed  to  compromise  it  with  him.  This  confession 
was  objected  to  by  counsel  for  the  prisoner  and  ruled  out. 

On  the  same  day,  after  this  confession,  the  prisoner  was 
arraigned  before  a  justice  of  the  peace,  who  was  offered  as  a 
witness  on  the  trial,  to  prove  the  admissions  and  confessions 
of  the  prisoner  while  on  trial  before  him.  This  was  objected 
to  but  admitted  by  the  Court,  and  the  defendant  excepted. 
The  magistrate  stated  that  the  prisoner  was  sworn  at  his 
own  request,  before  him,  on  the  trial,  after  having  been 
properly  cautioned;  that  the  prisoner  stated  that  he  had 
made  the  confession  to  W.  C.  Putman,  under  the  belief  that 
he  could  compromise  it,  and  that  he  would  be  released,  as- 
advised  by  the  jailor  in  South  Carolina,  but  that  he  had  not 
stolen  the  money.  There  was  a  verdict  of  guilty,  judgment 
and  appeal. 

The  Attorney' Geiieralf  for  the  State. 
Mr.  J.  F.  Hoke,  for  the  defendant 

Davis,  J.,  (after  stating  the  facts).  The  objection  to  the 
admission  of  the  confession,  made  upon  the  suggestion  of 
the  jailor  in  South  Carolina  was  sustained,  and  it  is  insisted 
by  counsel  for  the  defendant  that  the  statement  made  on 
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the  trial  before  the  magistrate  was  made  under  the  continu- 
ing inducement  that  prompted  the  first  confession,  and  ought 
to  be  excluded.  It  will  be  observed  that  the  confession  was 
made  the  day  after  the  suggestion  made  to  the  prisoner  in 
South  Carolina.  In  the  case  of  State  v.  Roberts,  1  Dev.,  259 
Henderson,  J.,  said :  "  But,  it  is  said,  and  said  with  truth, 
that  confessions  induced  by  hope,  or  extorted  by  fear,  are,  of 
all  kinds  of  evidence,  the  least  to  be  relied  on,  and  are  there- 
fore to  be  entirely  rejected."  In  the  same  case,  Taylor,  C. 
J.,  in  speaking  of  the  admissibility  of  confessions  made  two 
or  three  days  after  the  confession  made  under  duress,  and 
therefore  excluded,  said,  "  before  it  (the  latter  confession)  is 
admitted,  the  Court  ought  to  be  thoroughly  satisfied  that  it 
was  voluntary."  "It  is,"  says  Pearson,  C.  J.,  in  the  case  of 
SUde  V.  Whitfieldy  70  N.  C,  356,  "  contrary  to  the  genius  of 
our  free  institutions,  that  any  admissions  of  a  party  should 
be  heard  as  evidence  against  him,  unless  made  voluntarily." 
In  the  case  of  St<xte  v.  Lawhorn,  66  N.  C,  638,  relied  on  by 
the  defendant's  counsel,  the  first  confession  made  by  the 
accused  having  been  induced  by  hopes  held  out  to  him,  the 
same  confession  made  some  time  after  to  the  same  party  was 
presumed  to  have  resulted  from  the  same  motive,  and  was 
excluded.  Confessions,  made  under  such  circumstances,  are 
excluded,  upon  the  ground  that  they  are  not  voluntary,  but 
if  voluntarily  made,  even  while  under  arrest,  they  are  com- 
petent. The  law  now  allows  the  accused  to  testify  in  his 
own  behalf;  he  cannot  be  made  to  testify — he  may  offer 
himself  as  a  witness  in  his  own  behalf,  and  if  he  does  so,  it 
is  voluntary,  and  must  be,  *'at  his  own  request,  but  not 
otherwise."  The  record  states  that  the  defendant  was  sworn 
at  his  own  request,  and  it  is  difficult  to  conceive  how  his 
statements,  made  under  oath,  could  be  excluded,  upon  the 
idea  that  they  were  not  voluntary.  In  State  v.  Efler,  85  N. 
C,  587,  RuFFiN,  J.,  says :  "  In  declaring  him  to  be  a  compe 
tent  witness,  we  understand  the  statute  to  mean,  that  h^ 
29* 


450  IN  THE  SUPREME  COURT. 


State  v.  Miller. 


shall  occupy  the  same  position  as  any  other  witness,  be  under 
the  same  obligations  to  tell  the  truth,  entitled  to  the  same 
privileges,  receive  the  same  protection,  and  equally  liable  to 
be  impeached  or  discredited." 

But  admitting  the  declarations  made  by  the  prisoner  as  a 
witness  in  his  own  behalf  before  the  magistrate,  to  be  com- 
petent, it  is  insisted  that  the  witness  stated  that  he  had  not 
stolen  the  money,  and  the  whole  statement  must  be  taken. 

The  jury  must  consider  all  that  was  said  by  the  w^itness, 
but  they  may  believe  a  part,  and  disbelieve  a  part— they  are 
not  obliged  to  believe  it  all.  They  may  believe  that  part 
which  charges  the  prisoner,  and  disbelieve  that  which  is  in 
his  favor,  if  they  are  satisfied  that  one  is  true  and  the  other 
not. 

It  must  be  borne  in  mind  that  the  statement  made  by  the 
defendant  was  not  under  the  examination  provided  for  in 
§1145,  et  seq,,  of  The  Code,  for  "  such  examination  shall  not  be 
on  oath,"  but  it  was  upon  his  examination  as  a  witness 
sworn  "  at  his  own  request,"  as  allowed  by  §1353  of  The  Code, 
and  we  can  see  no  reason  whv  a  statement  thus  volunta- 
rily  made  should  be  excluded. 

There  is  no  error.  Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  JAMES  H.  MILLER. 

Appeal. 


Where  in  a  criminal  proceeding,  the  prisoner  appealed  from  the  judg- 
ment, which  was  affirmed  by  the  Supreme  Court,  and  upon  receiv- 
ing  the  certificate  the  Judge  of  the  Superior  Court  passed  the  same 
sentence  which  had  before  been  imposed,  from  which  the  defendant 
again  appealed,  but  without  assigning  any  error  or  showing  any  new 
facts,  the  appeal  will  be  dismissed. 

instate  ▼.  Speaks,  d5  N.  C,  689;  cited  and  approved). 
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Indictment,  heard  by  Philips^  Judge,  at  July  Criminal 
Term,  1886,  of  Wake  Superior  Court. 
The  facts  appear  in  the  opinion. 

The  Attorney- General  J  for  the  State. 

Messrs.  John  Gatling,  E,  C.  Smith,  T.  C,  Fuller  and  George 
H.  Snow,  for  the  defendant. 

Smith,  C.  J.  Upon  the  hearing  of  the  appeal  from  the 
judgment  rendered  against  the  defendant,  at  February  Term, 
1886,  it  was  declared  there  was  no  error.  Upon  receiving 
the  certificate  of  the  decision  in  this  Court,  the  presiding 
Judge  of  the  Superior  Court  pronounced  the  same  sentence, 
and  the  defendant  again  undertook  to  appeal,  and  the  tran- 
script of  the  record  sent  up  contains  no  assignment  of  error, 
but  certain  testimony  is  transmitted,  upon-which  no  action 
was  had,  other  than  the  rendition  of  judgment.  The  case 
is  not  distinguished  from  that  of  State  v.  Speaks,  95  N.  C, 
689,  and  the  same  disposition  must  be  made  of  the  appeal 
by  dismissing  it.    So  ordered. 

Dismissed. 


STATE  V.  JAMES  H.  MILLER. 

Insolvent  Debtor — Costs — Habeas  Corpus, 

1.  The  application  of  an  insolvent  confined  for  the  non-payment  of  costs, 

is  a  proceeding  in  the  cause  in  which  he  was  convicted,  and  should 
be  made  by  petition  to  the  Ck>urt  wherein  the  judgment  against  him 
was  entered. 

2.  If  in  such  case,  the  clerk  should  refuse  to  allow  the  prisoner  to  take 

the  oath,  the  remedy  is  by  an  appeal  to  the  Judge  holding  the  Courts 
of  that  district,  and  it  is  intimated  that  it  is  irregular  for  the  Judge 
of  an  adjoining  district  to  release  the  prisoner  on  a  writ  of  habeas 
corpus. 
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3.  Where,  in  such  case,  the  prisoner  has  heen  released  by  the  writ  of 

habeas  corpus,  if  he  has  complied  with  all  the  conditionn  of  the 
statute,  this  Court  will  not  reverse  the  judgment. 

4.  The  State  has  no  appeal  from  a  judgment  releasing  a  prisoner  in  a 

habeas  eorpvLS, 

{Oatling  v.  Walton j  1  Winst.,  333;  Musgrovev.  Komegay,   7  Jones,  71; 
cited  and  approved). 

Application  for  a  writ  of  habeas  corpus,  heard  before  Gvd- 
geVy  Judge,  at  Chambers,  in  Warrenton,  on  September  24th 
1886. 

After  the  defendant's  appeal  to  the  Supreme  Court  was  ad- 
versely decided,  94  N.  C,  904,  and  the  certificate  received  at 
July  Term  of  Wake  Superior  Court,  the  same  judgment  as 
before  was  pronounced,  and  the  same  punishment  imposed 
for  his  offence.  He  has  undergone  the  full  term  of  imprison- 
ment, and  desiring  to  take  the  benefit  of  the  act  for  the  im- 
prisonment of  debtors,  and  intending  to  remain  in  imprison- 
ment for  the  space  of  20  days  in  order  thereto,  The  Code 
§2967,  he  gave  notice  thereof  to  the  sheriflF,  that  he  would 
at  the  expiration  of  the  time  make  application  to  the  Court 
to  take  the  required  oath.  This  he  was  prevented  from 
doing,  and  instead  of  continuing  in  prison,  was  transferred 
to  the  custody  of  the  superintendent  of  the  work-house  by 
direction  of  the  county  commissioners  and  there  kept  at  hard 
labor  until  the  20  days  had  past.  Thereupon  he  made  his 
application  to  the  clerk  for  permission  to  file  his  schedule^ 
surrender  his  property,  and  take  the  required  oath,  in  order 
to  be  discharged  from  custody,  and  being  refused,  he  sued 
out  a  writ  of  habeas  corpus  before  a  Judge  holding  a  Court  in 
an  adjoining  district,  instead  of  bringing  the  ruling  of  the 
clerk  for  review  before  the  Judge  then  exercising  the  juris- 
diction in  the  district  to  which  the  county  belongs. 

Upon  the  hearing  and  upon  the  facts  briefly  stated,  itwaa 
adjudged  that  the  clerk  proceed  to  administer  the  oath,  upon 
the  prisoner's  complying  with  the  requirements  of  the  stat- 
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ute ;  that  he  appoint  a  trustee  to  take  charge  of  the  property 
surrendered,  and  dispose  of  the  same  in  the  manner  pointed 
out  in  the  order,  and  that  upon  taking  such  oath,  the  pris- 
oner be  discharged  from  further  confinement.  From  this 
judgment  the  State  appealed. 

The  Attorney' General  SLTid  Mr,  R.  H.  BatUe,  for  the  State. 
Messrs,  T,  C.  Fuller,  E,  C.  Smith  and  John  GaUing,  for  the 
defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  We  are  advised  that 
the  mandate  has  been  obeyed,  and  the  prisoner  released,  so 
that  no  practical  purpose  is  to  be  subserved  in  prosecuting 
the  appeal,  whatever  may  be  our  opinion  ajs  to  the  action  of 
the  Judge  in  his  summary  intervention  in  the  case. 

It  is  certainly  a  singular  method,  to  say  the  least,  of  ac- 
quiring jurisdiction  and  directing  proceedings  in  it  in  a  case 
depending  in  another  Court  not  of  his  district,  by  the  issue 
of  the  present  writ.  The  obvious  course  would  be  suggested 
to  carry  up  to  the  jurisdictional  Judge  the  alleged  denial 
by  the  clerk  of  the  prisoner's  right  to  a  discharge,  by  whom 
his  error  may  be  corrected,  and  the  prisoner's  demand  sus- 
tained. 

The  statute  {The  Code  §2968)  is  explicit  in  requiring  an  im- 
prisoned debtor  to  apply  by  petition  "  to  the  Court  wherein  the 
judgment  against  him  ivas  entered^^^  and  as  this  is  action  in  the 
cause,  it  must  be  construed  as  a  proceeding  therein.  This 
is  plainly  the  only  legal  course  to  be  pursued  in  obtaining 
relief. 

While,  however,  the  prisoner's  enlargement  was  brought 
about  by  a  coercion,  through  an  unauthorized  order,  it  is 
nevertheless  a  fact  accomplished,  and  the  clerk  has  done, 
while  not  using  his  own  judgment,  what  he  had  a  right  and 
it  was  his  duty  to  do  in  a  case  where  all  the  conditions  of 
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the  law  are  observed,  and  the  correctness  of  his  action,  as- 
suming  it  to  be  free,  is  not  presented  in  the  present  record. 

Moreover^.we  find  no  precedent  for  an  appeal  from  the  de- 
cision of  the  Judge  acting  under  such  a  writ  and  in  such  a 
case. 

The  prisoner  was  under  a  final  sentence,  and  his  exonera- 
tion from  restraint  was  sought  under  an  act  evidently  not 
contemplating  a  remedy  in  this  way  ;  The  Code,  §1646.  Pro- 
ceedings under  the  writ  of  habeas  corpus,  which  have  for  their 
principal  object  a  release  of  a  party  from  illegal  restraint, 
must  necessarily  be  summary  and  prompt  to  be  useful,  and 
if  action  could  be  arrested  by  an  appeal,  would  lose  many  of 
their  most  beneficial  results.  In  case  where  the  writ  was 
resorted  to  for  the  purpose  of  determining  the  custody  of 
minor  children,  and  these  became  substantially  controversies 
between  conflicting  claimants,  the  right  of  appeal  is  given 
by  Act  of  February  loth,  1859,  Acts  1858-59,  chapter  53,  and 
this  enactment, is  transformed  into  §1662  of  The  Code. 

It  isasignificant  indication  of  the  legislative  intent  in  giv- 
ing an  appeal  in  this  case  only,  not  to  recognize  it  in  other 
cases.  The  right  to  review  by  means  of  the  writ  of  certiorari 
in  a  class  of  cases  of  which  cognizance  is  acquired,  but  to 
which  ours  does  not  belong,  is  maintained  by  the  Court  in 
Gatling  v.  Walton,  1  Winston,  333,  but  we  find  no  instance  of 
jurisdiction  obtained  by  an  appeal. 

It  has  been  exercised  under  the  enabling  act;  Musgrove  v. 
Koniegay,  7  Jones,  71.  While,  then,  we  cannot  sustain  the 
illegal  course  taken  by  the  Judge  in  interposing  for  the  pris- 
oner's relief,  the  appeal  by  the  State  is  not  within  the  pro- 
vision of  §1237,  and  for  the  other  reasons  stated  cannot  be 
entertained.     Dismissed. 
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STATE  V.  ISAAC  WILLIAMS. 

Penalties — Repealing  Statutes, 

1.  Under  the  provisions  of  §3764  ot  The  Code,  a  suit  for  a  forfeiture  or 

penalty  is  not  discontinued  by  a  repeal  of  the  statute  giving  the 
penalty. 

2.  The  repeal  of  a  statute  pending  a  prosecution  for  an  offence  which  it 

creates,  arrests  the  prosecution  and  withdraws  all  authority  to  pro- 
nounce judgment  even  after  conviction. 

3.  So,  where  the  defendant  was  indicted  for  retailing  spirituous  liquors 

within  ^\e  miles  of  a  certain  church,  and  pending  the  prosecution 
the  act  was  repealed,  and  a  new  act  passed  limiting  the  distance  to 
two  miles,  the  judgment  was  arrested. 

(Governor  v.  Hotvard,  1  Murp.,  465;  State  v.  CresSy  4  Jones,  421;  State 
v.  Nuttj  Phil.,  20;  State  v.  Long,  78  N.  C,  571;  cited  and  approved). 

Indictment,  tried  before  Gilmer,  Judge,  and  a  jury,  at 
September  Term,  188G,  of  Richmond  Superior  Court. 

The  defendant  is  charged  with  selling  spirituous  liquor 
to  one  Nathan  Thomas,  within  five  miles  of  Bethel  Church, 
in  the  county  of  Richmond,  in  violation  of  §5,  chapter  234, 
of  the  acts  passed  at  the  session  of  the  General  Assembly  held 
m  1881,  and  upon  his  trial  was  found  guilty,  and  adjudged 
to  pay  a  fine  of  five  dollars,  at  Fall  Term,  1886. 

From  this  judgment  he  appeals  to  this  Court 

The  Attorney-General,  for  the  State 

Messrs,  P,  D.  Walker,  and  Tillett,  {Mr.  A.  Burwell  was  with 
them  on  the  brief),  for  the  defendant. 

Smith,  C.  J.  The  section  declares,  "  that  the  sale  of  spir- 
ituous liquors  shall  be  prohibited  within  five  miles  of  the 
following  places,  to-wit:"  designating  among  other  places, 
"  Bethel,  Silver  Grove,  Holly  Grove,  and  Carthages  Creek 
churches  in  Richmond  county. 
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At  the  late  session,  this  statute,  as  affecting  the  locality  of 
Bethel  Church,  was  repealed,  and  an  enactment  that  went 
into  operation  on  March  7th,  1887,  was  substituted,  which, 
among  other  provisions,  narrowed  the  limits  of  the  prohib- 
ited territory  to  the  distance  of  two  miles  from  that  church, 
and  made  the  sale  of  spirituous  liquors  therein  an  indictable 
oflfence.  So  that  it  is  not  criminal  to  do  now  what  was  done 
before  the  repeal  and  whereof  he  is  convicted,  and  no  sen- 
tence upon  such  a  finding  can  be  pronounced.  The  act  pun- 
ished must  be  criminal  when  judgment  is  demanded,  and  au- 
thority to  render  it  must  still  reside  in  the  Court.  The  recent 
statute  has  no  saving  clause,  continuing  it  in  force  until 
pending  prosecutions  are  ended,  and  in  withdrawing  the 
power,  the  act  arrests  all  further  action  in  the  matter. 

We  are  not  without  authority  in  past  adjudications  of  the 
Court. 

In  the  Governor  v.  Howard,  1  Murp.,  465,  the  repeal  of  an 
act  imposing  a  penalty  was  held  to  put  an  end  to  a  suit  in- 
stituted for  its  recovery.  It  is  otherwise  now  in  respect  to 
suits  for  forfeitures,  which  proceed  as  if  not  repealed  under 
the  general  law.     The  Code,  §3764. 

That  such  is  the  eifect  of  a  repeal  of  a  statute  making 
criminal  an  act  which  was  not  so  before,  upon  a  pending 
prosecution,  is  expressly  decided  in  State  v.  Oes«,  4  Jones, 
421;  State  v.  NiiU,  Phil.,  20,  and  Stale  v.  Lmg,  78  N.  C,  571. 
The  enactments  referred  to  in  the  case  last  mentioned,  were 
modifications  of  the  first,  and  the  last  expressly  repeats  the 
provisions  found  in  the  two  former,  but  not  more  effectually 
than  does  the  clause  in  that  under  review,  which  repeals  all 
laws  inconsistent  with  it.  "It  is  well  settled"  savs  the 
Court  in  State  v.  jLo??^,  "that  the  repeal  of  a  statute  pend- 
ing a  prosecution  for  an  offence  created  under  it,  arrests 
the  proceeding,  and  withdraws  all  authority  to  proiiounce 
judgm^ent  even  after  conviction  ;^^  and  it  is  equally  clear  that 
no  aid  can  be  derived  from  the  last  enactment,  which  is  nee- 
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€S8arily  prospective  only  in  its  operation,  and  under  the 
Constitution  cannot  apply  to  antecedent  acts. 

The  judgment  must  be  arrested,  to  which  end  let  this  be 
certified. 

Judgment  arrested. 


STATE  V.  W.  H.  HARGRAVE. 

Evidence. 

1.  Hearsay  evidence  is  inadmissible,  except  when  the  bodily  or  mental 

feelings  or  condition  of  an  individual  are  material,  when  the  usual 
expression  of  such  feelings  are  admissible,  although  hearsay. 

2.  Where  the  defendant  was  indicted  for  stealing  a  horse,  the  hearsay 

declarations  of  a  party  that  a  horse  in  the  possession  of  a  witness 
was  the  horse  of  the  prosecutor,  are  inadmissible. 

{Wallace  v.  Mcintosh^  4  Jones,  434;  State  v.  Harris,  63  N.  C,  1;  cited 
and  approved). 

This  was  an  indictment  for  larceny,  tried  before  Boy- 
kin,  Judge,  at  September  Term,  1886,  of  Davidson  Superior 
CJourt. 

The  defendant  was  charged  with  stealing  a  bay  mare,  the 
property  of  W.  P.  Brown,  and  the  following  is  the  case  on 
appeal  : 

"There  was  evidence  that  immediately  after  the  larceny, 
the  owner's  son  was  sent  in  search  of  the  stolen  mare  by  his 
father.  The  mare  was  found  in  Tazewell  county,  Vir- 
ginia, in  the  possession  of  one  Buchanan,  who  had  testified 
that  he  obtained  the  mare  from  the  defendant.  The  de- 
fendant denied  that  the  mare  he  traded  to  Buchanan  was 
the  property  of  Brown,  the  person  in  whom  the  property  was 
laid  in  the  bill.     The  State  insisted  that  the  mare  was  the 
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property  of  Brown,  and  that  the  defendant  knew  it,  having 
been  heard  to  admit  as  much  on  a  certain  occasion.  The 
State  was  permitted  to  prove,  under  objection  of  the  de- 
fendant, that  upon  seeing  the  mare  in  the  possession  of 
Buchanan,  in  Virginia,  the  owner's  son  exclaimed :  "  That^s 
father's  mare  /"  as  tending  to  establish  the  identity  of  the 
mare." 

There  was  a  verdict  of  guilty,  and  judgment,  from  which 
the  defendant  appealed. 

The  Attorney- General,  for  the  State. 

MessfTS.  M.  H.  Pinnix  and  Frank  Rabbins,  for  the  defendant. 

Davis,  J.,  (after  stating  the  facts).  There  was  error  in  ad- 
mitting the  exclamation,  w*hich  was  but  the  declaration  of 
a  person  who  was  not  put  upon  the  stand  as  a  witness,  who 
was  not  sworn,  and  whom  the  accused  had  no  opportunity  to 
cross-examine.  Every  person  accused  of  a  crime  has  a  right 
to  confront  the  accusers  and  witnesses  against  him,  and  there 
is  no  surer  safeguard  thrown  around  the  person  of  the  citizen 
than  this  guarantee  contained  in  the  Declaration  of  Rights. 
We  are  unable  to  perceive  any  ground  upon  which  the  ex- 
clamation, "  that's  father's  mare,"  can  be  admitted  as  evi- 
dence against  the  accused,  to  show  the  identity  of  the  mare. 
If  any  number  of  persons  of  the  most  undoubted  credit  had 
seen  the  mare  in  the  State  of  Virginia,  in  the  possession  of 
Buchanan,  and  had  made  affidavits  as  to  its  identity  as  the 
property  of  W.  P.  Brown,  they  would  have  been  inadmissi- 
ble as  evidence;  certainly  the  exclamation  of  the  son  would 
be  equally  as  inadmissible.  It  can  come  under  no  one  of  the 
classes  of  exceptions  to  the  general  rule  of  evidence  that  ex- 
cludes hearsay. 

Whenever  the  bodily  or  mental  feelings  or  condition  of 
an  individval  are  material  to  be  proved,  the  usual  expres- 
sion of  such  feelings  are  admissible  as  original  evidence. 


FEBRUARY  TERM,  1887.  459 

State  v.  Bethel. 

and  the  authorities  relied  upon  by  the  counsel  for  the  State 
are  of  this  class;  Wallace  v.  Mcintosh,  4  Jones,  434;  State 
V.  Harris,  63  N.  C,  1 ;  1  Greenleaf  Ev.,  §§102,  124, 125, 162. 

There  is  error,  and  the  prisoner  is  entitled  to  a  new  triaj. 
Let  this  be  certified,  and  a  venire  de  novo  awarded. 

Error.  Reversed. 


STATE  V.  JOHN  BETHEL. 

Receiving  Stolen  Goods — Evidence. 

1.  Since  the  statute  allows  the  defendant  to  become  a  witness  in  his  own 

behalf,  he  can  testify  as  to  any  fact  which  it  would  be  competent  ta 
prove  by  any  other  witness. 

2.  When  the  charge  is  knowingly  receiving  stolen  goods,  the  defendant 

has  the  right  to  prove  by  himself  from  whom  he  received  them, 
and  under  what  circumstances,  and  what  conversation  took  place 
at  that  time,  in  reference  to  the  goods,  between  himself  and  the 
party  from  whom  he  received  them.  Such  conversation  forms  part 
of  the  res  gestae,  and  is  therefore  admissible. 

{State  V.  Hotuelly  84  N.  C,  461;  State  v.  Anderson,  92  N.  C,  732;  cited 
and  approved). 

Indictment  for  larceny  and  receiving  stolen  goods,  tried 
before  Clark,  Judge,  at  February  Term,  1886,  of  Guilford 
Superior  Court. 

The  appellant  and  John  Harris  were  indicted  in  a  first 
count  for  the  larceny  of  one  peck  of  chestnuts,  and  in  a  sec- 
ond count  for  receiving  the  same  knowing  them  to  have 
been  stolen. 

On  the  trial — the  appellant  alone  was  on  trial — he  was 
examined  as  a  witness  in  his  own  behalf.  In  the  course  of 
his  examination,  among  other  things,  he  said  he  "was  at 
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home  when  Harris  came  (this  was  in  the  night  time);  he 
went  out  to  the  gate  and  Harris  came  in  and  left  the  chest- 
nuts." The  defendant's  counsel  here  offered  to  prove  the 
conversation  had  between  Harris  and  Bethel  at  the  time, 
to  show  that  Bethel  knew  nothing  of  the  goods  having  been 
stolen,  as  being  part  of  the  res  gestae. 

The  conversation  offered  was  as  follows,  to-wit:  That 
when  John  Harris  came  to  his  house  that  night  and  he 
went  to  the  gate  to  see  him,  Harris  said  that  he  had  some 
chestnuts  which  he  wanted  Bethel  to  sell ;  that  he  asked 
Harris  where  he  got  the  chestnuts;  Harris  replied,  I  got 
them  from  a  partner  of  mine,  John  Branch,  and  we  want 
them  sold ;  he  said  to  Bethel,  that  I  will  divide  profits  with 
you ;  that  Harris  then  brought  the  chesnuts  in,  and  they 
changed  the  chestnuts  to  a  good  sack,  as  they  were  spilling 
out  of  the  sack  they  were  in  through  a  hole.  The  Court  ex- 
cluded this  proposed  testimony,  and  this  is  assigned  as  error. 

There  was  a  verdict  of  guilty  of  receiving,  and  judgment 
for  the  State,  from  which  the  defendant  appealed  to  this 
Court. 

The  Attorney- General f  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  statute  gave 
the  defendant  the  riglit  to  be  a  witness  in  his  own  behalf, 
and  as  such  he  was  competent  to  testify  as  to  any  pertinent 
material  facts,  just  as  any  other  witness  might  do. 

The  substance  of  the  charge  against  him  was,  that  he  had 
knowingly  and  illicitly  received  the  stolen  chestnuts.  How  he 
got  them ,  was  a  material  inquiry,  and  he  had  the  right  to  show 
by  himself,  as  well  as  other  witnesses,  that  he  got  them  hon- 
•estly — where,  from  whom,  how,  under  what  circumstances, 
and  what  was  done  and  said  at  the  time,  and  in  connection 
with  the  receipt  of  them,  by  himself  and  the  person  from 
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whom  he  received  them.  What  was  thus  said  was  explan- 
atory— part  of  the  res  gestse.  In  the  ordinary  course  of  hu- 
man conduct,  the  words  expressed  at  the  time  an  act  is  done 
in  connection  with,  and  in  respect  to  it,  indicate  its  charac- 
ter and  purpose.  They  are  evidence  of  the  purpose.  Of 
course,  if  it  appears  that  what  was  said,  was  said  with  the 
distinct  intent  to  mislead,  it  would  not  be  evidence.  In 
Roscoe*s  Cr.  Ev.,  24  (4  Am.  Ed.),  it  is  said  that,  "  On  a 
charge  of  larceny,  when  the  proof  against  the  prisoner  is,, 
that  the  stolen  property  was  found  in  his  possession,  it  would 
be  competent  to  show  in  behalf  of  the  prisoner,  that  a  third 
person  left  the  property  in  his  care,  saying  that  he  would 
call  for  it  again  afterwards;  for  it  is  material  in  such 
case  to  inquire  under  what  circumstances  the  prisoner  first 
had  possession  of  the  property."  (1  Phil.  Ev.,  233,  7th  Ed.) 
And  so  in  this  case,  it  was  competent  for  the  defendant  to 
show  that  he  received  the  chestnuts  from  Harris  in  the  lawful 
course  of  business,  the  latter  saying  at  the  time  he  delivered 
them,  that  they  were  the  property  of  himself  and  his  partner, 
and  they  wished  the  defendant  to  sell  them.  It  may  be  that 
the  suggested  conversation  was  feigned  and  the  proposed 
evidence  false;  nevertheless,  it  was  evidence  to  go  to  and  be 
weighed  by  the  jury.  Evans  v.  HoweU,  84  N.  C,  461 ;  State 
v.  Anderson,  92  N.  C,  732;  Ros.  Cr.  Ev.,  23;  1  Gr.  Ev..  §108. 

There  is  error,  and  the  defendant  is  entitled  to  a  new  trial. 
To  that  end  let  this  opinion  be  certified  to  the  Superior 
Court.    It  is  so  ordered. 

Error.  Venire  de  novo. 
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STATE  V.  JAMES  SWAIM. 

Judge^s  Charge — Practice, 

1.  Defendant  was  indicted  for  perjury,  committed  on  the  trial  of  a  war- 

rant before  a  justice  for  assaulting  his  wife  on  the  17th  day  of  No- 
vember, 1885,  on  the  tiial  of  which,  as  a  witness  in  his  own  behalf 
he  swore  that  he  did  not  strike  his  wife  on  the  day  mentioned  in  the 
warrant  and  had  not  struck  her  for  three  years  before  that  time. 
The  State  introduced  several  witnesses  who  proved  the  assault  on  the 
day  mentioned  and  other  assaults  on  other  days,  and  also  corrob- 
orating circumstances;  JEZieZd,  that  it  was  not  error  for  the  Court  to 
charge  the  jury  *'  that  the  date  in  the  warrant  should  be  considered 
in  connection  with  the  testimony  of  the  witnesses  for  the  State  and 
as  to  the  various  assaults  mentioned  in  the  testimony  for  the  purpose 
of  determining  whetlier  the  assault  was  actually  committed  as 
charged  in  the  warrant." 

2.  It  is  not  material  (except  in  cases  where  time  is  of  the  essence  of  the 

offence)  to  charge  in  an  indictment  the  true  day  on  which  an  of- 
fence was  committed;  nor  to  prove  the  day  as  charged. 

This  was  an  indictment  for  perjury,  tried  before  Boykitiy 
Judge^  at  the  February  Term,  1887,  of  the  Superior  CJourt  of 
Yadkin  county. 

The  case  is  sufficiently  stated  in  the  opinion  of  the  Court. 

The  Attorney- General,  for  the  State. 
Mr.  A.  E.  HoUon,  for  the  defendant. 

Davis,  J.  The  perjury  charged  in  the  indictment  was  al- 
leged to  have  been  committed  upon  the  trial  of  the  defendant 
for  an  assault  and  battery  upon  the  person  of  his  wife,  Nancy 
Swaim,  before  R.  G.  Howell  and  J.  F.  Cook,  justices  of  the 
peace.  The  State  introduced  evidence  tending  to  show  that 
the  defendant  swore  upon  the  trial  of  the  warrant,  that  he 
did  not  assault  his  wife  on  the  occasion  charged  in  the  war- 
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rant,  and  that  he  had  not  assaulted  or  struck  her  but  once 
and  then  only  in  fun,  in  three  or  four  years. 

Lafayette  Mathews,  a  witness  for  the  State,  testified  that 
he  saw  the  defendant,  in  the  Fall  of  1885,  strike  his  wife  with 
a  large  switch,  and  that  she  ran  into  the  house,  he  pursuing 
her,  and  that  while  they  were  in  the  house,  he  heard  several 
blows  and  the  screams  of  a  woman. 

Bennett  HoUiman,  for  the  State,  testified  that  about,  or  a 
short  time  before  the  warrant  w^as  taken  out  (warrant  dated 
November  17th,  1885,)  he  saw  the  defendant  strike  his  wife 
with  a  bull  whip.  There  was  other  evidence  for  the  State, 
tending  to  show  that  the  defendant  did  assault  and  beat  his 
wife  at  the  time  charged  in  the  warrant,  and  also  on  divers 
occasions  within  three  years  prior  to  the  issuing  of  the  war- 
rant; that  the  said  Nancy  Swaim  frequently,  within  the 
said  period,  bore  bruises  under  her  eyes,  cuts  on  her  head, 
and  finger  prints  on  her  throat,  and  that  she  appeared  as  a 
witness  upon  the  trial  of  the  warrant  having  marks  of  vio- 
lence upon  her  person.  The  defendant  introduced  his  wife, 
Nancy  Swaim,  as  a  witness  in  his  behalf,  who  testified  that 
her  husband  (the  defendant)  did  not  beat  her,  as  charged 
before  the  justice  of  the  peace,  nor  had  he  at  any  time  struck 
her,  and  that  she  had  not  sworn  before  the  justice  of  the  peace 
that  he  had  beaten  her,  nor  had  she  so  stated  at  any  time. 

The  State  then  introduced  R.  G.  Howell,  the  justice  of 
the  peace  before  whom  the  warrant  was  tried,  who  testified 
that  Nancy  Swaim  swore  before  him  that  her  husband  did 
strike  her. 

The  State  introduced  other  witnesses,  who  testified  that 
Nancy  Swaim  swore  before  the  justice  that  her  husband  beat 
her,  and  also  several  witnesses  who  testified  to  declarations 
made  by  her  at  the  time  when  she  bore  marks  of  violence, 
to  the  effect  that  her  husband  had  beaten  her,  and  that  she 
could  stand  his  violence  no  longer. 
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"  The  Court  charged  the  jury,  that  it  was  material  for  them 
to  determine  whether  the  defendant  assaulted  his  wife  on 
the  17th  day  of  November,  1885,  as  charged  in  the  warrant 
before  the  justice;  that  the  previous  declarations  of  the  de- 
fendant's wife  in  which  she  inculpated  him,  as  well  as  the 
warrant  taken  out  by  her  against  him,  could  only  be  con- 
sidered by  them  as  tending  to  contradict  her  and  impeach 
her  testimony;  that  the  date  in  the  warrant  should  be  con- 
sidered in  connection  with  the  testimony  of  the  witnesses  for 
the  State  and  as  to  the  various  assaults  mentioned  in  the 
testimony,  for  the  purpose  of  determining  whether  the  as- 
sault was  actually  committed,  as  charged  in  the  said  war- 
rant." 

To  this  the  defendant  excepted. 

It  was  earnestly  insisted  by  the  counsel  for  the  defendant 
in  this  Court,  that  the  Court  erred  in  charging  the  jury, 
"that  the  date  in  the  warrant  should  be  considered,  &c.,  for 
the  purpose  of  determining  whether  the  assault  was  actually 
committed,"  as  charged  in  the  warrant.  This  was  the  only 
exception  relied  on  here,  and  seems  to  have  been  based  upon 
the  assumption  that  it  was  necessary  that  the  State  should 
prove  that  the  alleged  assault  was  committed  on  the  17th 
day  of  November,  1885 ;  that  the  exact  time  was  essential 
to  be  proved,  and  that  the  date  in  the  warrant  was  thought 
to  be  necessary,  as  corroborative  evidence,  to  fix  the  time. 

This  was  a  mistaken  view  of  the  law,  and  the  charge  of 
his  Honor  that  it  was  material  "  to  determine  whether  the 
defendant  assaulted  his  wife  on  the  17th  day  of  November^ 
1885,"  if  intended  to  convey  the  idea  that  the  precise  day 
on  which  the  offence  was  committed  was  material  to  be 
proved,  was  more  favorable  to  the  prisoner  than  he  was  en- 
titled to.  In  laying  the  time  in  an  indictment  (except in  those 
cases  where  time  is  of  the  essence  of  the  offence)  it  is  only 
necessary  that  it  shall  appear  that  the  offence  was  committed 
befoiae  the  finding  of  the  bill,  and  a  variance  in  the  day 
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proved  from  the  day  alleged,  is  not  fatal.  This  is  too  well  set- 
tled to  need  the  citation  of  authority. 

It  is  familiar  learning,  that  a  person  charged  with  perjury 
can  only  be  convicted  upon  the  testimony  of  two  witnesses^ 
or  of  one  witness,  supported  by  corroborating  circumstances. 
Here  the  evidence  is,  that  the  defendant  swore,  not  only  that 
he  had  not  beaten  his  wife  on  the  occasion  charged  in  the 
warrant,  but  that  "he  had  not  assaulted  or  struck  her  but 
once,  and  then  in  fun,  in  three  or  four  years."  This  was  not 
only  contradicted  by  the  oaths  of  two  witnesses,  but  by 
strong  corroborating  evidence,  and  the  testimony  of  his  un- 
fortunate wife,  contradicted  as  it  was,  added  nothing  in  the 
way  of  mitigation  to  his  crime. 

There  was  no  error.    Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  W.  T.  MASSEY. 

Indictment — Statute — Repealing  Act. 

1.  If  a  statute  creating  an  offence  is  amended  in  any  important  particu- 

lar, a  bill  of  indictment  for  an  offence  committed  before  the  act  was 
amended,  but  which  was  found  after  the  passage  of  the  amending 
act,  should  charge  the  offence  under  the  old  act,  and  continue  an 
averment  that  the  offence  was  committed  before  the  amendment 
was  passed. 

2,  Where  a  statute  makes  an  act  a  crime  if  done  '*  wantonly  and  wil- 

fully," these  words  are  not  sufficiently  supplied  by  an  averment  in 
an  indictment  drawn  under  the  statute,  that  the  act  was  done  "  un- 
lawfully and  maliciously." 

8.  The  term  '*  unlawfully  "  implies  that  an  act  is  done  in  a  manner  not 
allowed  by  the  law;  the  term  *'  wantonly  "  denotes  turpitude,  and 
that  the  act  done  is  done  of  wicked  purpose ;  the  term  **  wilfully  " 
denotes  that  the  act  is  done  knowingly,  and  on  purpose,  but  not  of 
malice. 

30* 
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4.  Where  a  statute  only  undertakes  to  amend  one  already  on  the  stat- 
ute books,  it  will  be  presumed  that  it  did  not  intend  to  repeal  it, 
unless  there  is  an  express  repealing  clause. 

Indictment,  heard  before  MoTifgomery,  JudgCy  at  Spring 
Term,  1887,  of  Lincoln  Superior  Court. 

The  indictment  charges  in  several  counts,  that  tlie  de- 
fendant, on  the  first  day  of  April,  1885,  "unlawfully  and  ma- 
liciously and  feloniously  did  set  fire  to"  a  certain  mill,  "  with 
intent  thereby  to  injure  and  defraud  "  certain  corporations 
named  in  the  various  counts,  "  contrarv  to  the  form  of  the 
statute,"  &c.  It  is  founded  either  upon  the  statute  ( The 
CodCf  §985,)  or  upon  it  as  amended  by  a  subsequent  act, 
(Laws  of  1885,  ch.  f)6).  The  defendant  contends  that  this 
amendment  repealed  the  material  parts  of  the  statute  of 
which  it  is  amendator}',  and  that  the  statute  as  amended 
took  and  had  effect  on  the  10th  day  of  February,  1885,  the  day 
of  its  ratification,  which  it  is  conceded  was  after  the  time  of 
the  commission  of  the  offence  charged,  if  indeed  it  was  com- 
mitted at  all,  and  he  moved  to  quash  the  indictment,  upon 
the  ground  that  no  offence  under  the  amended  statute  is 
charged  therein.  The  Court  allowed  this  motion,  and  gave 
judgment  in  favor  of  the  defendant,  from  which  the  State 
appealed  to  this  Court. 

The  Attorney- Ge7ieral  and  Mr.  E.  C.  Smith,  for  the  State. 

Messrs.  W.  P.  Bynum,  John  F.  Hoke,  Charles  Price,  and 
John  Devereux,  Jr.,  (Messrs.  D.  Schenck,  Alexand^  Hoke  and 
Josej)h  B.  Batclidor,  were  with  them  on  the  brief),  for  the  de- 
fendant. 

Merrimon,  J.,  (after  stating  the  facts).  For  the  reasons 
we  now  proceed  to  state,  we  are  of  opinion  that  the  indict- 
ment was  properly  quashed. 

The  statute  {The  Code,  §985,  par.  6)  provides,  that  "who 
ever  shall  unlawfully  and  maliciously  set  fire  to  any  church, 
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chapel,  or  ineeting-liouse,  or  shall  unlawfvMy  or  maliciously 
set  fire  to  any  stable,  coach-house,  outhouse,  warehouse, 
oflBce,  shop,  mi/Z,  barn  or  granary,  or  to  any  building  or 
erection  used  in  carrying  on  any  trade  or  manufacture,  or 
any  branch  thereof,  whether  the  same,  or  any  of  them  re- 
spectively shall  then  be  in  the  possession  of  the  offender,  or 
in  the  possession  of  any  other  person,  with  intent  thereby  to 
injure  or  defraud  any  person  or  persons j  body  politic  or  coipora- 
iioUy  shall  be  guilty  of  felony,  and  imprisoned  in  the  peni- 
tentiary for  not  less  than  five,  nor  more  than  forty  years." 

It  seems  that  the  intention  of  the  pleader  was  to  found 
the  indictment  upon  this  statute.  If  so,  it  cannot  be  sus- 
tained, because  after  the  time  the  offence  charged  was  com- 
mitted, if  at  all,  and  before  the  indictment  was  found,  the 
statute  had  been  amended  by  a  subsequent  one,  (Acts  1885, 
ch.  66,)  which  struck  out  of  it  the  words,  "  unlawfully  and 
maliciously,"  wherever  they  occurred,  and  substituted  in 
their  stead  the  words,  "  wantonly  and  wilfully,"  and  likewise 
struck  out  the  other  words,  "  with  intent  thereby  to  injure  or 
defraud  any  person  or  persons,  body  politic  or  corporation," 
thus  prescribing  a  new  and  different  offence  in  material  re- 
spects, and  there  is  no  averment  in  the  indictment  from 
which  the  Court  can  see  that  the  offence  charged  was  com- 
mitted before  the  amendment. 

If  it  was  so  committed,  the  indictment  ought  to  have 
charged  that  *' before  the  16th  day  of  February,  A.  D.  1885, 
(the  day  the  amendment  was  ratified)  to-wit:  on  the  first 
day  of  April,  A.  D.  1884,  "the  defendant  did,"  <fec.,  <fec.,  so 
that  it  would  appear  that  an  offence  was  charged  to  have 
been  committed  while  the  statute  upon  which  it  was  founded 
was  in  all  respects  operative.  This  was  essential,  because  it 
must  appear  upon  the  face  of  the  indictment  that  an  offence 
is  charged.  No  offence  is  charged  under  the  statute  before 
it  was  amended,  because  the  indictment  charges  the  offence 
to  have  been  committed  subsequent  to  that  time.    None  is 
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sufficiently  charged  under  the  statute  as  amended,  because 
the  offence  is  not  charged  to  have  been  done  "  wantonly  and 
wilfully,"  and  these  words  are  not  supplied  in  substance  by 
the  words,  "unlawfully  and  maliciously,"  which  are  em- 
ployed in  the  indictment.  The  term  "unlawfully"  implies 
that  an  act  is  done  or  not  done,  as  the  law  allows  or  requires, 
but  the  term  "wantonly"  implies  turpitude — that  the  act 
done  is  of  wilful,  wicked  purpose.  The  term  "  wilfully  "  im- 
plies that  the  act  is  done  knowingly  and  of  stubborn  pur- 
pose, but  not  of  malice. 

The  counsel  for  the  appellee  contended  on  the  argument, 
that  the  statute  first  above  mentioned  was  repealed  by  the 
amendatory  statute  cited,  and  therefore  the  appellee  could 
not  be  indicted  for  the  offence  imperfectly  charged  against 
him.  It  is  not  necessary  that  we  shall  decide  definitely  any 
question  in  this  respect  now,  but  we  deem  it  not  improper  to 
say,  that  the  amendatory  statute  does  not  purport  to  repeal 
the  statute  it  amends — it  contains  no  repealing  clause,  and 
it  seems  to  operate  only  prospectively  from  the  date  of  its  rat- 
ification, leaving  the  statute  still  operative  as  to  offences 
theretofore  committed.  It  can  scarcely  be  supposed  that  the 
Legislature  intended  to  allow  persons  who  had  violated  the 
statute  before  the  amendment  of  it  to  go  unpunished  ;  if  it 
had  so  intended,  it  would  most  likely  have  incorporated  into 
the  amendatory  statute  an  express  clause  of  repeal.  It  is 
more  probable  that  it  did  not  so  intend,  and  that  it  did  not 
deem  an  express  saving  clause  as  to  offences  then  already 
committed  necessary,  as  the  general  statute  {The  Code,  §3766) 
provided  and  still  provides,  that  "  where  a  part  of  a  statute 
is  amended,  it  is  not  to  be  considered  as  having  been  re- 
pealed and  re-enacted  in  the  amended  form  ;  but  the  por- 
tions which  are  not  altered,  are  to  be  considered  as  having 
been  the  law  since  their  enactment,  and  the  new  provisions 
as  having  been  enacted  at  the  time  of  the  amendment." 
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There  is  no  error.     Let  this  opinion  be  certified  to  the  Su- 
perior Court  according  to  law.     It  is  so  ordered. 
No  error.  Affirmed. 


STATE  V.  JOHN  JONES. 

Jury — Challenges — Constitutional  Law — Judge's  Charge. 

1.  Where  a  jury  has  been  obtained  before  the  defendant  has  exhausted 

his  peremptory  challenges,  it  must  be  conclusively  presumed  that  a 
fair  and  impartial  jury  has  been  obtained. 

2.  The  right  given  a  defendant  to  challenge  certain  jurors  is  not  a  right 

to  select  such  jurors  as  he  may  wish,  but  only  to  insure  a  fair  and 
impartial  jury. 

8.  Where,  therefore,  a  jury  has  been  obtained  before  the  defendant  has 
exhausted  his  peremptory  challenges,  the  Supreme  Court  will  not 
consider  any  exception  on  the  appeal  as  to  whether  the  trial  Judge 
improperly  allowed  or  diwillowed  challenges  for  cause,  or  allowed 
the  State  to  stand  aside  temporarily  too  great  a  number  of  jurors. 

4.  Where  a  statute  creating  a  Special  Criminal  Court  for  certain  coun- 

ties allows  every  facility  to  the  accused  of  getting  a  fair  and  impar- 
tial jury,  it  is  not  unconstitutional  because  it  does  not  follow  the 
same  methods  of  drawing  the  jury  which  are  provided  for  the  Su- 
perior Courts. 

5.  A  trial  Judge  is  not  required  to  give  a  prayer  for  instructions  in  the 

very  words  in  which  it  is  asked,  nor  is  it  his  duty  to  give  instruc- 
tions not  pertinent  to  the  case. 

6.  The  trial  Judge,  in  his  charge  to  the  jury,  is  not  recjuired  to  recite  to 

them  the  testimony  of  each  witness  in  the  order  in  which  he  was 
examined,  but  need  only  give  a  clear  and  intelligent  statement  of 
the  evidence,  with  its  legal  bearing  upon  the  issue. 

(State  v.  Gooch,d4  N.  C,  987;  State  v.  Hensely,  Ibid.,  1021;  State  v. 
McNeill,  93  N.  C,  553;  State  v.  Moses,  2  Dev.,  453;  State  v.  Jones,  67 
N.  C,  288;  State  v.  Jones,  87  N.  C,  547;  State  v.  Rogers,  93  N.  C, 
523;  Holley  v.  Holley,  94  N.  C,  96;  cited  and  approved). 
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Indictment  for  burglary,  tried  before  Alearea,  Judge,  and 
a  jury,  at  November  Term,  1886,  of  the  Criminal  Court  of 
New  Hanover  county. 

The  Court  ordered  a  special  v€7iire  of  one  hundred  and 
twenty-five  persons  to  be  drawn  and  summoned  in  pursu- 
ance of  the  provisions  of  the  act  of  the  General  Assembly 
prescribing  how  a  special  venire  in  capital  cases  should  be 
drawn  in  the  Criminal  Court  of  New  Hanover  county. 

Upon  the  trial,  and  after  the  names  of  the  special  venire 
had  been  called  and  put  in  the  hat,  the  prisoner  challenged 
the  array,  on  the  ground,  that  the  19th  section  of  ch.  63,  laws 
1885,  which  prescribes  the  mode  in  which  a  special  venire 
must  be  drawn  for  the  Criminal  Court  of  New  Hanover 
county,  was  unconstitutional  and  void. 

The  prisoner  made  several  exceptions  to  jurors  in  drawing 
the  jury,  and  asked  to  be  allowed  to  challenge  them  for 
cause,  and  also  to  the  action  of  the  Court  in  allowing  the 
State  to  stand  ten  percent,  of  the  jurors  to  the  foot  of  the 
panel,  but  a  jury  was  obtained  before  all  the  peremptory 
challenges  of  the  prisoner  were  exhausted. 

The  other  facts  appear  in  the  opinion. 

The  jury  found  a  verdict  of  guilty,  and  from  the  judgment 
the  prisoner  appealed. 

The  Attorney- Generaly  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.  Tlie  cause  of  challenge  to  the  array  is 
wholly  without  merit.  The  statute  (acts  1885,  ch.  63,  §19), 
prescribing  how  a  special  venire  ordered  bv  the  Judge  of  the 
Criminal  Court  in  capital  cases  shall  be  drawn  and  summoned 
is  substantially  in  eiTect  the  same  as  the  general  statute  {The 
Cocky  §1739)  on  tlie  same  subject.  The  prisoner  is  not  de- 
prived of  any  right  or  cause  of  challenge  tliat  any  other  per- 
son, charged  with  the  like  felony  in  the  Superior  Court  of 


FEBRUARY  TERM,  1887.  471 

State  v.  Jones. 

any  county  in  the  State,  would  have  under  similar  circum- 
stances. The  objection  seems  to  rest  upon  the  unfounded  sup- 
position, that  the  prisoner  has  the  fundamental  right  to  select 
the  jury  to  try  him.  He  has  no  such  right;  he  has  only 
the  right  to  have  a  fair  and  impartial  jury,  and  when  it  is 
selected  without  objection,  the  prisoner  having  the  right  to 
make  additional  peremptory  challenges,  it  must  be  presumed 
conclusively  that  such  a  jury  has  been  obtained.  His  fail- 
ure to  object  when  he  could,  is  an  implied  admission  on  his 
part  that  the  jury  is  a  fair  and  unexceptionable  one,  though 
perhaps  not  the  one  he  would  have  preferred.  The  right  of 
challenge  is  not  allowed  to  enable  the  prisoner  to  select 
jurors  who  will  probably  be  disposed  to  acquit  or  afford  him 
undue  advantage,  but  to  select  just  and  impartial  ones.  It 
would  be  a  reproach  upon  the  administration  of  criminal 
justice,  to  afford  opportunity  in  the  course  of  procedure  to 
select  jurors  on  the  one  hand,  who  would  more  likely  convict, 
or  on  the  other,  would  more  likely  acquit  the  prisoner.  The 
law  does  not  allow  or  tolerate,  but  on  the  contrary  forbids 
and  frowns  upon  any  procedure  or  practice  that  leads  to  such 
results.  Hence,  it  has  been  repeatedly  held,  where  the  jury 
was  obtained  before  the  prisoner  had  exhausted  his  right  of 
peremptory  challenge,  that  it  was  unnecessary  for  this  Court 
to  decide  whether  or  not  the  Court  below  had  improperly 
allowed  or  disallowed  challenges  for  cause,  or  had  allowed 
the  State  to  stand  aside  temporarily  too  great  a  number  of 
jurors.  As  the  prisoner  ceases  to  object  while  he  has  the 
right  to  make  additional  peremptory  challenges,  it  must  be 
taken  that  he  accepts  the  jury  as  fair  and  impartial,  and 
this  is  such  a  one  as  the  law  contemplates  and  desires. 

And  so  in  this  case,  as  the  jury  was  obtained  before  the 
prisoner  had  exhausted  his  right  of  peremptory  challenge, 
it  is  unnecessary  to  decide  the  questions  that  arise  in  the 
course  of  the  selection  of  the  jur}-  other  than  the  challenge 
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to  the  array.  State  v.  Gooch,  94  N.  C,  987 ;  State  v.  HensUy, 
Ibid.,  1021,  and  the  cases  there  cited. 

The  general  objection  that  the  statute  first  above  cited  is 
unconstitutional,  and  therefore  void,  is  without  foundation. 
It  creates  and  defines  the  jurisdiction  of  Criminal  Courts  for 
the  counties  of  New  Hanover  and  Mecklenburg.  Power  is 
-expressly  conferred  upon  the  Legislature  to  establish  such 
and  like  Courts,  with  such  jurisdiction  as  may  be  prescribed, 
not  inconsistent  with  the  Constitution.  We  are  wholly  un- 
able to  see  how  this  statute  in  any  way,  resi>ect  or  degree. 
destroys,  abridges  or  impairs  any  constitutional  right  of  the 
citizens  of  the  counties  named,  or  of  any  county,  unless  pos- 
sibly in  so  far  as  it  provides  that  an  indictment  concurred  in 
by  nine  grand  jurors  shall  be  sufficient.  It  was  suggested 
in  State  v.  McNeill,  93  N.  C,  553,  that  this  provision  might 
be  questionable,  but  if  it  were  void,  this  would  not  render 
the  whole  statute  void.  An  indictment  concurred  in  bv 
twelve  grand  jurors  would  be  good,  as  was  decided  in  that 
case. 

The  mere  fact  that  the  number  of  jurors  required  to  be 
drawn  and  summoned  to  attend  these  Courts  is  not  so  great 
as  in  other  counties,  and  that  a  special  venire  shall  be  drawn 
in  New  Hanover  county  to  serve  each  succeeding  day  of  the 
term  of  its  Criminal  Court,  does  not  render  the  statute  void. 
The  qualifications  of  jurors  in  these  Courts  are  the  same  as 
the  qualification  of  jurors  in  other  counties,  and  a  suflScient 
number  are  or  may  be  provided  for.  to  afford  every  just  fa- 
cility to  obtain  a  fair  and  impartial  jury  in  any  case.  The 
persons  objected  to,  are  intended  to  secure  more  certainly 
such  jurors  as  the  law  contemplates,  and  does  not  deprive 
any  person  of  any  right.  Ample  provision  is  made  for  select- 
ing eligible,  lawful  jurors,  just  as  in  other  counties  of  the 
State,  and  this  is  all  that  any  citizen  is  entitled  to  have.  The 
purpose  is,  not  to  deprive  any  one  of  the  right  to  have  a  law- 
ful jury,  but  to  prevent  the  selection  of  an  unlawful  one,  and 
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the  provisons  complained  of  are  certainly  in  some  measure 
adapted  to  that  purpose,  without  depriving  the  citizen  of 
any  right.  It  is  a  false  and  vicious  notion,  that  the  right 
exists  at  all,  to  have  opportunity  and  that  facilitated,  to  se- 
lect a  jury  favorable  on  the  one  hand  to  convict,  or  on  the 
other,  to  acquit  the  party  charged  with  an  offence  The  law 
does  not  allow  any  but  a  fair  and  impartial  jury,  composed  of 
good  and  lawful  men,  and  the  statute  in  question  makes  rea- 
sonable and  just  provision  for  selecting  such  a  jury;  that 
is  suflBcient. 

The  Court  was  not  bound  to  give  the  special  instruction 
prayed  for  in  the  very  language  of  the  prayer,  granting  that 
the  prisoner  was  entitled  to  it;  it  was  sufficient  to  give  the 
full  substance  of  it,  and  'this  the  Court  did.  It  might  be 
questioned  whether  the  prisoner  was  fairly  entitled  to  the 
instruction  thus  given,  because,  the  evidence  as  to  him,  was 
mainly  direct  and  positive.  It  is  not  the  duty  of  the  Court 
to  give  instructions  not  pertinent  to  the  case;  indeed  it  ought 
not  to  do  so;  such  instructions  onlv  tend  to  confuse  and  mis- 
lead  the  jury.  Nor  was  it  the  duty  of  the  Court  to  recapit- 
ulate or  state  the  tostimonv  of  each  witness  examined  on  the 
trial  to  the  jury  in  the  consecutive  order  in  which  he  was 
examined.  The  statute  {The  Code,  §413)  prescribes  that  the 
Court  "shall  state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case  and  declare  and  explain  the  law  aris- 
ing thereon."  This  does  not  imj)ly  a  mere  recital  of  the  ev- 
idence; this  would  be  of  little  or  no  service;  it  means  a 
clear,  fair,  intelligent  statement  of  it  in  its  bearings,  its  rela- 
tions, one  part  with  another,  and  its  legal  bearings  upon  the 
issues  submitted  to  the  jury.  Tlie  object  is  to  help  the  jury 
to  clearly  apprehend  and  apply  it,  and  to  give  it  just  and 
proper  weight,  this  being  the  sole  i)rovince  of  the  jury.  The 
statement  should  not  liave  the  tone  or  form  of  an  argument 
in  favor  of  the  one  side  or  the  other ;  this  should  be  avoided 
as  far  as  practicable ;  nor  should  it  intimate  the  opinion  of 
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the  Court  as  to  what  weight  should  be  given  any  part  or  the 
whole  of  the  evidence.  But  the  fact  that  the  evidence,  parts 
or  the  whole  of  it,  thus  fairly  stated,  bears  strongly  on  one 
side  or  the  other,  cannot  be  justly  regarded  as  an  argument 
of  the  Court;  this  must  be  attributed  to  its  simple  weight 
and  force,  appearing  without  the  aid  of  argument.  State  v. 
Mo8€8j  2  Dev.,  452 ;  State  v.  Jo/ies,  67  N.  C,  288 ;  St<ite  v.  Jojies, 
87  N.  C,  547 ;  State  v.  Rogers,  93  N.  C,  523 ;  Holley  v.  HoUey, 
94  X.  C.  96. 

Nor  was  the  statement  of  the  evidence  to  the  jury  by  the 
Court  obnoxious  to  the  objection  that  it  was  argumentative. 
Upon  a  careful  examination  of  it,  we  think  it  was  intelligent, 
fair  and  just.  If  it  bore  heavily  against  the  prisoner,  this 
was  because  the  evidence  tended  strongly  to  prove  his  guilt. 

We  do  not  discover  error  in  the  record.  Let  this  opinion 
be  certified  to  the  Criminal  Court,  to  the  end  that  further 
proceedings  may  be  had  in  the  action  there  according  to  law. 
It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  E.  D.  HALL,  Mayor,  et  als. 
Indictment — Municipal  Coiyorations. 

1.  Different  parties  cannot  be  charged  in  the  same  indictment  "with 
different  and  distinct  offences. 

8.  Where  two  separate  and  distinct  departments  of  a  municipal  corpora- 
tion are  charged  with  separate  duties  in  the  government  of  the  cor- 
poration, the  officers  of  such  two  departments  cannot  be  joined  in 
one  indictment,  charging  a  breach  of  public  duty. 

3.  Where  an  officer  of  a  nuinicipal  corporation  is  indicted  for  a  failure 
to  perform  a  public  duty,  the  indictment  should  state  with  what 
duty  he  is  charged,  and  his  failure  to  perform  it. 

(Staf-e  V.  Finhblate,  83  N.  C,  6o4:  State  v.  Commissioners,  2  Car.  Law 
Rep.,  419  (617);  State  v.  Commissioiiers,  3  Jones,  399;  State  v.  Mc- 
Neill, 93  N.  C,  552;  cited  and  approved). 
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Indictment,  heard  on  a  demurrer  thereto  by  the  defend- 
ants, by  MeareSy  Judge,  at  November  Term,  1886,  of  the  Crim- 
inal Court  of  New  Hanover  county. 

The  facts  appear  in  the  opinion. 

His  Honor  sustained  the  demurrer,  and  the  State  api)ealed. 

The  Attorney- General^  for  the  State. 
No  counsel  for  the  defendants. 

Merrimon,  J.  No  doubt  the  mayor  and  aldermen  of 
"The  City  of  Wilmington  "  are  indictable  for  any  wilful  or 
negligent  failure  to  discharge  the  duties  devolved  upon  them 
by  its  charter,  "  to  secure  order,  health  and  quiet  in  said 
city,  and  for  one  mile  around  it."  They  cannot,  with  impu- 
nity, arbitrarily  refuse  to  exercise  the  powers  with  which 
they  are  invested  for  that  purpose,  nor  can  they  wilfully 
pervert  them.  It  is  their  duty  to  exercise  the  same  by  mak- 
ing "  all  needful  ordinances,  rules  and  regulations,"  the  ap- 
pointment of  suitable  and  necessary  officers  and  agents,  and 
the  employment  of  appropriate,  authorized  means  to  such 
ends. 

Any  wilful  and  negligent  omission  or  failure  in  these  re- 
spects constitutes  a  criminal  offence,  for  which  they  might 
be  indicted.  State  v.  Fishhlate,  83  N.  C,  654;  State  v.  Com- 
mimoixerSj  2  Car.  Law  Rep.,  419  (617);  State  v.  Commission- 
ers, 3  Jones,  399. 

And  so,  also,  it  may  be  that  the  persons  composing  "  The 
Board  of  Audit  and  Finance  of  the  City  of  Wilmington  '^ 
are  indictable  as  such  for  failing  to  discharge  their  duties 
as  prescribed  by  the  statute  (Acts  1876-77,  ch.  143)  creating 
that  board.  But  they  are  not  a  constituent  part  of  the  mayor 
and  board  of  aldermen  of  that  city.  The  respective  duties 
and  powers  of  those  two  boards  are  different,  and  for  the  most 
part  entirely  distinct.  The  mayor  and  aldermen  represent 
and  exercise  the  chief  corporate  powers  of  the  city,  while 
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the  "  board  of  audit  and  finance "  are  an  adjunct  of  the 
city  government,  charged  with  important  prescribed  powers 
and  duties  in  respect  to  its  finances. 

The  indictment  seems  to  contemplate  that  these  two  boards 
are  a  unit — certainly  in  some  material  respects — and  exer- 
cise powers,  and  have  duties,  in  common.  This,  we  think, 
is  a  clear  misapprehension  of  their  respective  natures  and 
purposes,  as  above  indicated.  They  are  separate  and  dis- 
tinct bodies,  and  intended  to  serve  distinct  purposes. 

One  count  of  the  indictment  charges  that  the  defendants 
"board  of  audit  and  finance"  unlawfully,  wilfully  and  neg- 
ligently did  refuse  and  wholly  omit  to  approve  estimates 
and  rates  of  assessments  of  taxes  to  meet  the  necessarv  ex- 
penditures  for  the  siiid  several  departments  of  the  said  city 
government."  If  this  were  the  only  charge  in  the  indict- 
ment, it  would  be  fatally  detective,  if  for  no  other  reason, 
because  it  is  not  charged  that  the  board  of  aldermen  had 
passed  ordinances  levying  taxes  for  such  purposes  and  sub- 
mitted them  to  the  board  of  audit  and  finance  for  their  ap- 
proval. This  essential  matter  must  be  charged,  and  also, 
that  it  became,  and  was  the  duty  of  the  board  to  approve, 
&c.,  &c. 

Another  count  charges  the  mayor  and  aldermen  with  hav- 
ing permitted  and  tolerated  for  a  long  while  a  dangerous 
nuisance  in  the  city ;  but  it  does  not  charge  that  they  had 
wilfully  and  negligently  failed  to  exercise  their  power,  au- 
thority and  means  with  wliich  they  were  charged  to  pre- 
vent and  suppress  such  nuisance,  and  that  they  so  failed  to 
pass  **  all  needful  ordinances,  rules  and  regulations  to  secure  " 
the  health  and  safety  of  the  city,  and  the  good  people  there 
residing,  &c.,  etc.;  nor  does  it  charge  how  or  in  what  partic- 
ular respect  they  were  negligent — as  that  they  had  failed  to 
appoint  or  employ  proper  agents,  or  supply  other  proper 
agencies  for  the  prevention  and  abatement  of  such  and  like 
nuisances,  Ac,  etc.     This  is  necessary,  because  it  is  not  the 
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duty  of  the  mayor  and  aldermen  themselves,  personally,  to 
execute  their  ordinances,  n;^.cs  and  regulations — it  is  their 
office  and  duty  to  make  these,  and  appoint  proper  agents, 
and  supply  liccciiury  means  to  execute  them.  So  that  this 
charge  also  is  insufficient. 

We  point  out  these  fatal  defects  in  order  to  show,  that  if 
but  one  of  the  two  boards  had  been  indicted,  the  indictment 
could  not  be  sustained.  But  moreover,  the  indictment  in- 
sufficiently charges  two  distinct  offences  against  two  distinct 
boards  of  officers,  sustaining  distinct  relations  to  the  city  of 
Wilmington.  This  is  wholly  unwarranted  by  principle  or 
precedent.  Different  parties  cannot  be  charged  with  differ- 
ent and  distinct  offences,  in  the  same  indictment.  Such  a 
practice  would  be  impracticable,  and  lead  directly  to  in- 
justice and  confusion. 

This  case  is  not  like  that  of  State  v.  McNeill^  93  N.  C,  552. 
In  that  case,  the  sarpe  parties  were  charged  in  several  in- 
dictments with  like  offences. 

The  demurrer  was  properly  sustained. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Criminal  Court,  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  JAMES  L.  YOPP. 

Police  Power — Highways — Nuisance. 

1.  Every  citizen  holds  his  property  subject  to  the  implied  obligation  that 
he  will  use  it  in  such  way  as  not  to  prevent  others  from  enjoying^ 
the  use  of  their  property. 
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2.  Subject  to  constitutional  provisions,  the  Legislature  may  impose  rea- 

sonable restraints  upon  the  use  which  a  citizen  makea  of  his  prop- 
erty, in  order  to  protect  others  in  the  use  of  their  property. 

3.  The  Legislature  has  complete  power  to  regulate  the  highways  in  the 

State,  and  may  prescribe  what  vehicles  may  be  used  on  them,  with 
a  view  to  the  safety  of  passengers  over  them,  and  the  preservation  of 
the  road. 

4.  A  statute  which  only  regulates  the  use  of  property  in  a  manner  bene- 

ficial to  the  public,  but  does  not  destroy  it,  is  not  unconstitutional, 
unless  the  restraint  is  so  manifestly  unjust  and  unreasonable  as  to 
destroy  the  lawful  use  of  the  property. 

5.  If  the  use  of  property  creates  a  nuisance  the  Legislature  has  the  power 

to  destroy  it. 

6.  The  Legislature  has  the  power  to  pass  an  act  which  may  leave  the 

doing  or  not  doing  of  certain  things  allowed  or  forbidden  by  the  act 
to  the  discretion  of  some  designated  agent  or  commissioner. 

7.  Where  a  statute  forbade  the  use  of  bicycles  on  a  certain  road,  unless 

permitted  by  the  superintendent  of  the  road,  it  was  held,  that  the 
act  was  not  unconstitutional. 

Indictment,  heard  before  Meares,  Judge,  at  September 
Term,  1880,  of  the  Criminal  Court  of  New  Hanover  county. 

There  was  a  verdict  of  guilty,  and  from  the  judgment 
thereon  the  defendant  appealed. 

The  facts  appear  in  the  opinion. 

The  Attorney- General,  (Messrs.  C.  M.  Stedman  and  Weill, 
also  filed  a  brief,)  for  the  State. 

Messrs.  D.  L.  Russell  and  Ricaud,  for  the  defendant. 

Merrimon,  J.  The  power  of  government — commonly  called 
the  police  power — ^toregulate  the  conduct  of  individuals  in  the 
exercise  of  their  personal  rights,  and  the  use  of  property,  with 
the  view  to  secure  the  just  enjoyment  of  right,  of  whatever  na- 
ture, of  every  individual — to  promote  the  public  convenience, 
safety,  and  common  good,  is  essential,  and  as  well,  very  great 
And  comprehensive  in  its  nature  and  extent.  It  is  founded 
Tery  largely  in  the  maxim,  sic  utere  tuo  tU  alienum  rum  IssdQ^, 
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and  also,  to  some  extent,  that  other  maxim  of  public  policy, 
mlxispopidiy  mprema  lex,  and  it  is  of  almost  universal  appli- 
cation in  regulating  the  interests  of  society  within  the  juris- 
diction of  the  State.  It  is  too  well  settled  to  admit  of  serious 
question,  that  every  person  is  subject  to  it  in  his  person  and 
property.  And  however  absolute  his  rights  to  and  owner^ 
ship  of  property  may  be,  he  holds  it  subject  to  the  implied 
obligation  that  he  will  use  it  in  such  way  as  not  to  prevent 
others  from  having  their  property,  and  enjoying  the  just  use 
and  benefit  of  it,  and  as  will  not  destroy,  abridge  or  injure 
the  rights  of  the  public.  The  Legislature,  in  the  exercise  of 
this  power,  may,  subject  to  any  constitutional  limitations, 
prescribe  just  and  reasonable  regulations  and  restraints,  in 
order  to  secure  such  important  ends,  and  enforce  them  by 
such  proper  penalties  and  other  means  as  it  may  deem  ex-J 
pedient  and  wise. 

The  extent  of  this  power  has  not  been  defined  wnth  pre- 
cision. Indeed,  it  seems  to  be  practically  impossible  to  do 
so,  because  of  the  vast  variety  of  conditions  and  circum- 
stances governing  its  application.  We  are  not,  however,  em- 
barrassed by  any  question  in  this  respect  here.  It  is  clear^ 
that  the  Legislature  has  complete  power  to  provide  proper  and 
reasonable  police  regulations,  and  to  amend  or  alter  them 
from  time  to  time,  in  respect  to  the  highways  of  the  State, 
and  persons  going  upon  and  over  them  with  their  vehicles, 
horses,  and  other  motive  power,  with  a  view  to  protect  the 
roads,  and  the  safety  and  comfort  of  passengers  going  over 
them.  The  power  is  constantly  exercised,  and  it  is  prudent 
and  necessary  to  do  so,  as  common  experience  everywhere 
proves.  Many  persons  are  more  or  less  selfish,  and  seek 
their  own  advantage,  and  consult  their  own  convenience, 
fancy  or  pleasure,  without  proper  regard  for  the  like  rights 
of  others — sometimes  at  their  expense ;  and  hence  legal  re- 
straints and  regulations  are  necessary. 
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As  we  have  seen,  no  man  has  the  right,  in  the  use  of  his 
own  property,  of  whatever  nature,  to  use  it  so  as  to  injure 
another  in  the  just  use  of  his,  or  tlio  exercise  of  his  personal 
rights.  Hence,  there  is  no  reason  why  the  owner  of  a  par^ 
ticular  kind  of  vehicle,  which,  because  of  its  peculiar  form 
or  appearance,  or  from  the  unusual  manner  of  its  use,  frightens 
horses,  or  otherwise  imperils  passengers  over  the  road,  or 
their  property,  shall  be  allowed  to  use  such  vehicle  on  the 
road.  He  has  no  right  to  use  it  to  the  prejudice  or  injury 
of  others,  who  are  lawfully  exercising  their  rights  in  the  use 
of  their  property. 

If  it  be  said,  when  shall  one  person  be  restrained  in  doing 
as  he  will  with  his  own  property — from  going,  for  example, 
on  the  highway  with  his  own  vehicle  of  w-hatever  kind — 
the  answer  is,  whenever  in  the  ordinary  lawful  course  of 
things  in  that  connection,  he  would,  by  the  use  of  his  prop- 
erty— his  vehicle,  in  the  case  suggested — interfere  materi- 
ally in  any  respect,  with  another,  in  the  ordinary,  lawful  use 
of  his  property  or  rights.  He  might  be  restrained  in  one 
place,  and  not  in  another — he  might  go  upon  one  highway, 
and  not  upon  another — he  might  go  upon  one  highway  at 
one  time,  and  not  at  another — he  might  be  restrained  under 
one  class  of  circumstances,  and  not  under  another — in  all 
such  cases,  the  restraint  depending  on  the  dififerent  attend- 
ant circumstances,  as  perhaps  the  numbers  and  kinds  of 
persons  passing  over  the  highway — the  kinds  of  roads,  the 
character  and  purposes  of  the  highway — its  use  at  one  time 
as  different  from  the  same  at  another,  and  the  like  consid- 
erations. The  person  thus  restrained  might  be  affected  ad- 
versely in  the  use  of  his  property — disappointed  in  his  cher- 
ished washes — in  the  indulgence  of  his  fancy — ^in  taking 
pleasure  or  recreation — perhaps  as  to  his  substantial  inter- 
ests— ^but  these  must  all  give  way  to  the  extent  necessary  to 
allow  others  to  have  and  enjoy  their  lawful  rights,  however 
these  may  arise,  to  the  exercise  of  the  power  of  government 
to  prescribe  such  regulations  and  restraints. 
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In  the  case  before  us,  the  statute  (Pr.  Acts,  1885,  ch.  14) 
forbids  every  person  "to  use  upon  the  road  of  said  company 
a  bicycle,  or  tricycle,  or  other  non-horse  vehicle,  without  the 
express  permission  of  the  superintendent  of  said  road,"  &c. 
The  purpose  of  this  statutory  provision  is  not  to  destroy  the 
defendant's  property — his  bicycle — or  to  deprive  him  of  the 
use  of  it,  in  a  way  not  injurious  to  others,  but  to  prevent 
him  from  using  it  on  a  particular  road — that  mentioned — 
at  a  particular  time  or  season,  when  it  would,  by  reason  of 
its  peculiar  shape,  and  the  unusual  manner  of  using  it  as  a 
means  of  locomotion,  prove  injurious  to  others — particularly 
women  and  children,  constantly  passing  and  repassing  in 
great  numbers  over  the  particular  road  mentioned,  in  car- 
riages and  other  ordinary  vehicles  drawn  by  horses. 

The  evidence  tended  strongly  to  show,  that  the  use  of  the 
bicycle  on  the  road  materially  interfered  with  the  exercise 
of  the  rights  and  safety  of  others  in  the  lawful  use  of  their 
carriages  and  horses  in  passing  over  the  road.  In  repeated 
instances,  the  horses  became  frightened  at  them,  and  car- 
riages were  thrown  into  the  ditches  along  the  side  of  the 
road.  It  was  not  uncommon  for  horses  to  become  fright- 
ened at  them,  and  become  unruly,  if  the  evidence  is  to 
be  believed. 

The  statute  did  not  deprive  the  defendant  of  the  use  of 
his  property — he  might  have  gone  another  way — he  might 
have  gone  at  an  opportune  time,  wdtli  the  express  permission 
of  the  superintendent  of  the  road.  In  any  case,  he  had  no 
right  to  go,  using  his  bicycle,  at  the  peril  of  other  people,] 
he  giving  rise  to  such  peril.  The  statute  did  not  therefore, 
in  any  just  sense,  destroy  his  property,  as  contended,  or  de- 
prive him  of  the  proper  and  reasonable  use  of  it ;  nor  was 
such  its  purpose.  Its  purpose  was  lawful,  and  in  our  judg- 
ment, it  does  not  provide  an  unreasonable  police  regulation — 
certainly  not  one  so  unreasonable  as  to  warrant  us  in  declar- 
ing it  void.  Such  statutes  are  valid,  unless  the  purpose,  or 
31* 
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necessary  effect  is,  not  to  regulate  the  use  of  property,  but 
to  destroy  it. 

As  we  have  said,  it  is  the  province  of  the  Legislature  to 
decide  upon  the  wisdom  and  expediency  of  such  regulations 
and  restraints,  and  the  Courts  cannot  declare  them  void,  or 
interfere  with  their  operation,  unless  they  are  so  manifestly 
unjust  and  unreasonable  as  to  destroy  the  lawful  use  of 
property,  and  hence,  are  not  within  the  proper  exercise  of  the 
police  power  of  the  government.  Courts  cannot  regulate  the 
exercise  of  this  power — they  can  only  declare  the  inva- 
lidity of  statutes  that  transcend  its  limits.  The  exercise  of  1 
this  power  does  not  extend  to  the  destruction  of  property, 
under  the  form  of  regulating  the  use  of  it,  unless  in  cases 
where  the  property,  or  the  use  of  it,  constitutes  a  nuisance. 
In  such  cases,  if  tlie  owner  of  the  property  suffers  injury,  it 
is  such  as  happens  in  the  illegal  use  of  it,  or  because  the 
property  itself,  in  its  nature  or  application,  is  unlawful,  audit 
is  damnum  absque  injuria.  No  man  has  a  right  to  use  his  prop- 
erty so  as  to  produce  a  nuisance,  or  to  have  property  which 
is  a  nuisance  where  it  mav  be  situated. 

ft/ 

It  is  further  objected,  that  the  statute  leaves  it  to  the  arbi- 
trary discretion  of  the  superintendent  of  the  road  named  to 
^Uow  or  disallow  persons  to  use  "  a  bicycle  or  tricycle,  or  other 
non-horse  vehicle  "  on  it.  This  is  a  misapprehension  of  the 
true  import  of  the  provision  cited.  The  discretion  vested  in 
the  superintendent  is  not  arbitrary.  He  is  made  the  agent 
of  the  law,  as  well  as  superintendent,  and  he  is  bound  to 
exercise  the  discretion  vested  in  him  honestly,  fairly,  reason- 
ably and  without  prejudice  or  partiality,  for  the  just  pur- 
pose of  effectuating  the  intention  of  the  statute.  If  there 
be  times  or  seasons,  or  occasions,  when  persons  wishing  to 
use  bicycles  or  other  like  vehicles  embraced  by  the  prohibi- 
tory clause  of  the  statute  in  question,^  it  is  his  plain  duty  to 
allow  them  to  do  so  at  such  times,  '^he  authority  is  not 
his — he  is  simply  made  the  agent  of  the  law  for  a  lawful 
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purpose,  and  he  is  amenable  as  such  for  any  prostitution  of 
the  power  so  vested  in  him,  and  the  creation  of  the  discre- 
tion implies  that  there  may  be  occasions,  or  times,  or  seasons, 
when  bicycles  may  be  used  on  the  road. 

It  not  infrequently  happens,  that  statutes  require  particu- 
lar things  to  be  done,  or  not  to  be  done,  that  must  be  made 
to  depend  upon  the  judgment — discretion — of  a  designated 
agent  or  commissioner,  or  officer,  and  the  discretion  in  such 
cases  is  not  arbitrary — it  is  lawful,  and  must  be  lawfully  ex- 
ercised. 

The  learned  counsel  for  the  appellant  directed  our  atten- 
tion to  the  case  of  Yick  v.  Hopkins,  118  U.  S.,  356.  That  case, 
in  our  judgment,  has  no  application  here.  The  Court 
declared  a  city  ordinance  void,  upon  the  ground,  that  its 
manifest  purpose  was  not  a  just  and  reasonable  regula- 
tion, but  unlawful,  and  the  discretionary  powders  conferred 
upon  certain  authorities  of  the  city  were  purely  arbitrary — 
intentionally  so — and  therefore  unlawful  and  void.  And 
the  same  may  be  said  of  Mayor  and  C.  of  Baltimore  v.  4f-  ^^ 
^/del^e,  49  Md.,  217,  cited  in  the  case  al)ove  mentioned.  In 
our  case,  the  purpose  of  the  statute  is  obviously  a  lawful 
one — a  proper  regulation  of  the  use  of  property — and  the 
designation  of  the  agent,  and  the  discretionary  power  con- 
ferred upon  him,  is  for  the  lawful  purpose  of  effectuating  the 
just  intent  of  the  statute,  and  he  is  amenable,  as  w^e  have  in- 
dicated above. 

There  is  no  error.  Let  this  opinion  be  certified  to  the 
Criminal  Court  of  the  county  of  New  Hanover  according  to 
law.    It  is  so  ordered. 

No  error.  Affirmed. 
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STATE  V.  BANKS  MILLER. 

Evidence — Accomplice —  Corroboration. 

1.  A  conviction  upon  the  uncorroborated  evidence  of  an  accomplice  is 

legal,  although  it  is  the  almost  universal  custom  of  trial  Judges  to 
instruct  juries  that  they  should  be  cautious  in  convicting  on  such 
evidence. 

2.  The  corroboration  of  an  accomplice,  ought  to  be  as  to  some  matter, 
the  truth  or  falsehood  of  which  goes  to  prove  or  disprove  the  offence 
charged  against  the  prisoner. 

(State  V.  Haney,  2  Dev.  &  Bat.,  890;  State  v.  Hardin,  Ibid.,  407;  StcUe 
V.  Holland,  88  N.  C,  624;  cited  and  approved). 

This  was  an  indictment,  tried  before  Meares,  Judge,  at 
October  Term,  1886,  of  the  Criminal  Court  of  Mecklenburg 
county. 

The  defendant  and  one  Sam.  Dick  were  charged  with 
stealing  money  from  one  Wm.  Boyd,  in  1886.  Said  Boyd 
was  offered  as  a  witness  for  the  State,  and  testified,  that  he 
had  lost  money  at  different  times  in  August  and  September, 
to  the  amount  of  $175.00  or  $200.00;  that  on  the  night  of  the 
15th  of  September  he  lost  $50  in  bills,  and  a  considerable 
amount  in  silver.  *  *  *  That  the  defendant  lived  on 
his  plantation,  and  that  one  Wm.  Lucas,  a  colored  boy,  slept 
in  a  cook  room  adjoining  his  chamber,  from  which  a  door 
opened  into  his  chamber,  and  that  this  door  was  not  locked 
or  fastened ;  that  he  discovered  the  loss  about  midnight  of 
the  15th  of  September,  and  arrested  Lucas  before  daylight 
the  next  morning,  and  kept  him  under  arrest  during  the 
entire  dav. 

The  State  then  introduced  the  boy,  Wm.  Lucas,  who  testi- 
fied that  the  defendant  and  one  Dick  had  employed  him  to 
keep  Boyd's  dogs  off,  while  they  went  into  Boyd's  room  and 
stole  his  money;  that  on  the  night  of  the  15th  of  September 
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he  did  keep  the  dogs  quiet,  and  they  went  into  Boyd's  room, 
and  afterwards  gave  witness  some  of  the  money.  He  further 
testified,  that  on  one  occasion  he  went  with  the  defendant  to 
the  store  of  one  Thomason,  a  few  miles  from  Boyd's  house, 
and  that  on  that  occasion  the  prisoner  had  a  ten  dollar  bill, 
which  he,  the  prisoner,  got  Thomason  to  change,  and  with 
which  he  purchased  some  articles  of  clothing,  and  paid  wit- 
ness $3.00;  that  he  never  saw  the  bill  until  prisoner  pro- 
duced it  in  the  store.  Witness  said  in  his  direct  and  re-di- 
rect examination,  that  the  transaction  at  Thomason's  store 
was  on  the  morning  of  the  16th  of  September,  the  morning 
after  he  saw  the  prisoner  go  into  Boyd's  house. 

On  his  cross-examination  he  said  it  occurred  a  week  or  so 
before  the  16th  of  September. 

The  defendant  then  introduced  as  a  witness  one  Wm. 
Thomason  (one  of  the  owners  of  the  store  mentioned),  who 
testified  that  on  the  occasion  alluded  to  by  Lucas,  he,  Lucas, 
and  the  prisoner  came  to  the  store  owned  by  his  brother 
and  himself — that  Lucas  took  from  his  pocket  the  $10 
bill  alluded  to,  and  handed  it  to  prisoner,  and  the  latter 
handed  it  to  witness — that  Lucas  bought  some  articles 
from  the  store,  and  directed  him  to  take  paj^ment  from 
the  bill— that  he  did  so.  and  placed  the  change  on  the 
counter,  and  prisoner  pushed  the  money  to  Lucas  and 
said :  "  here  is  your  money,"  and  Lucas  took  it  up  and 
handed  $3  to  the  prisoner.  This  was  about  dark  on  the  1st 
of  September.  James  Thomason  testified  to  the  same  facts. 
The  prisoner  then,  in  his  own  behalf,  testified,  denying  the 
statements  of  Lucas  as  to  the  stealing,  and  testified  as  to  the 
transaction  at  Thomason's  store,  giving  precisely  the  account 
given  by  William  and  James  Thomason. 

The  ease  states  that:  "  There  were  other  circumstances  re- 
lied on  bv  the  State  as  corroborative  evidence,  but  which  are 
not  material  to  the  exception." 

"  The  Court  instructed  the  jury,  that  it  was  unsafe  to  con- 
vict the  defendants  (Miller  and  Dick  were  both  on  trial) 
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upon  the  uncorroborated  testimony  of  an  accomplice.  That 
the  most  important  witness  for  the  State  (Lucas)  was  an  ac- 
complice in  the  commission  of  the  alleged  crime,  and  that 
he  stood  before  the  jury  in  the  attitude  of  a  self-confessed 
thief,  and  the  jury  ought  not  to  convict  those  defendants 
upon  the  statement  of  Lucas  unless  his  statement  had  been 
corroborated  as  to  material  facts,  and  to  such  extent  as  to 
carry  home  to  their  mind  a  strong  conviction  of  the  truth- 
fulness of  his  statements.  That  the  State  had  alleged  and 
endeavored  to  establish  the  truth  of  several  transactions  re- 
lating to  the  use  and  exhibition  of  money  on  the  part  of  the 
defendant,  Banks  Miller,  as  corroborative  of  the  statements 
of  Lucas." 

His  Honor  then  recapitulated  the  testimony  of  the 
witnesses  Lucas  and  Boyd,  witnesses  for  the  State,  and 
of  the  prisoner  Miller  and  W.  and  James  Thomason 
for  the  defendant,  and  speaking  of  what  occurred  at 
Thomason^s  store,  he  said :  "  This  was  one  of  the  cir- 
cumstances or  transactions  which  the  State  alleged  was 
strongly  corroborative  of  the  other  testimony  of  the  witness 
Lucas,  as  to  the  alleged  robbery  of  Boyd's  money  on  the  pre- 
ceding night.  That  in  the  consideration  of  these  alleged 
corroborative  facts  and  circumstances,  it  was  exclusively 
within  the  province  of  the  jury  to  pass  upon  the  degree  of 
credibility  to  be  attached  to  the  statements  of  witnesses,  and 
to  decide  whether  the  State  had  established  the  existence  of 
the  facts  or  circumstances  bevond  a  reasonable  doubt,  and 
that  if  they  were  so  convinced,  the  next  question  for  them 
would  be,  to  what  extent  did  such  established  facts  corrob- 
orate the  account  of  the  robbing  as  stated  by  the  witness 
Lucas.  That  the  alleged  corroborative  facts,  if  established 
by  the  State,  should  be  so  strong,  that  when  taken  in  con- 
nection with  the  account  of  the  robbing  as  given  by  Lucas, 
as  to  convince  the  jury  beyond  a  reasonable  doubt  of  the 
truthfulness  of  his  account  of  the  robbery  and  the  guilt  of  the 
defendant. 
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"The  Court  then  recapitulating  all  the  testimony  on  both 
sides  going  to  prove  and  disprove  the  alleged  facts  and  cir- 
cumstances, among  them  the  alleged  payment  of  money  by 
Banks  Miller  to  Lucas  at  Kindrick's  store  and  denied  by  de- 
fendant, the  alleged  exhibition  of  a  five  dollar  bill  and  some 
silver  by  Miller  at  Celiacs  house,  which  was  denied  by  Mil- 
ler— the  alleged  fact  that  tlie  defendants  went  over  to  South 
Carolina  on  the  night  after  the  robbery,  and  returned  on  the 
third  day,  when  they  had  been  induced  to  believe  that  they 
would  not  be  arrested,  that  Boyd  asked  the  defendant  Miller 
if  he  had  seen  Lucas  with  any  mone}'  of  late,  stating  that  he 
had  been  frequently  robbed  of  money  since  the  12th  of  Au- 
gust, and  that  Miller  did  not  tell  Boyd  of  his  seeing  Lucas 
with  any  money,  all  of  which  alleged  facts  were  denied  by 
Miller.  The  Court  then  gave  the  same  instructions  with  re- 
gard to  each  and  all  of  these  alleged  corroborative  facts  as 
were  given  in  regard  to  the  transaction  at  Thomason's  store." 

There  was  a  verdict  of  guilty,  and  judgment  and  appeal. 

The  Attorney' General,  for  the  State. 

Mr.  P.  D,  Walker  {Mr.  H.  C.  Jones  also  filed  a  brief),  for 
the  defendant. 

Davis,  J.,  (after  stating  the  facts).  It  has  been  repeatedly 
laid  down,  that  a  conviction  on  the  testimony  of  an  accom- 
plice uncorroborated  is  legal;  Roscoe's  Criminal  Evidence, 
121;  and  this  has  been  well  settled  as  the  law  of  this  State, 
certainly  since  the  cases  of  State  v.  Haney^  2  D.  &  B.,  390; 
State  V.  Hardin,  Ibid.,  407 ;  State  v.  Hollandy  83  X.  C,  024. 

It  is,  however,  the  almost  universal  practice  of  the  Judges 
to  instruct  juries  that  they  should  be  cautious  in  convicting 
upon  the  uncorroborated  testimony  of  accomplices,  and 
Gaston,  J.,  in  State  v.  Haney,  says:  "The  Judge  may  cau- 
tion them  against  reposing  hasty  confidence  in  the  testimony 
of  an  accomplice.     *     *     *     Long  usage,  sanctioned  by  de- 
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liberate  judicial  approbation,  has  given  to  this  ordinary  cau- 
tion a  precision  which  makes  it  approach  a  rule  of  law." 

If  the  unsupported  testimony  of  the  accomplice  produce 
undoubting  belief  of  the  prisoner's  guilt,  the  jury  should 
convict.  The  manner  and  bearing  of  the  witness  upon  the 
stand,  the  probability  of  his  statements,  are  all  matters  for 
the  sole  consideration  of  the  jury. 

We  understand  the  counsel  for  the  defendant*  to  concede 
that  his  Honor,  in  charging  the  jury  that  they  ought  not  to 
<;onvict  upon  the  testimony  of  Lucas,  unless  corroborated, 
erred  in  favor  of  the  prisoner,  but  it  is  insisted  that  he  erred 
in  telling  them  that  what  occurred  at  Thomason's  store  was 
corroborative,  and  that  the  jury  were,  or  might  have  been, 
misled  thereby. 

The  corroboration  of  an  accomplice  ought  to  be  as  to  some 
fact  or  facts,  the  truth  or  falsehood  of  which  goes  to  prove  or 
disprove  the  offence  charged  against  the  prisoner;  Rex  v. 
Addie,  6  Carrington  &  Payne,  452 ;  Commonwealth  v.  Bartidt, 
22  Pick.,  397. 

In  this  case,  we  do  not  understand  his  Honor  as  charging 
the  jury  that  the  testimony  of  Lucas  was  corroborated  by 
what  was  done  at  Thomason's  store,  but  he  was  giving  the 
State's  contention,  and  said  the  "State  alleged  "  that  the  cir- 
cumstances and  transactions  were  corroborative.  It  is  ad- 
mitted that  Lucas  was  a  thief  and  that  the  money  of  Boyd 
was  stolen. 

The  defendant  was  in  company  with  Lucas  at  Thomason's 
store — they  seemed  to  be  associates,  and  whether  Lucas  or 
the  defendant  had  .the  money,  it  was  passed  from  one  to  the 
other,  and  these  circumstances  were  doubtless  subjects  of 
comment  by  the  Solicitor  for  the  State,  and  his  Honor  did 
nothing  more  than  recapitulate  the  evidence  and  the  aspects 
in  which  it  had  been  presented  by  counsel.  The  charge 
was  altogether  as  favorable  to  the  prisoner  as  was  warranted 
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by  the  evidence,  and  there  was  no  error  of  which  he  could 
justly  complain.    No  error.    Let  this  be  certified. 

No  error.  Affirmed. 


STATE  V.  CRAWFORD  WALTERS. 

Punishment —  Certiorari — Bail. 

1.  Where  a  statute  provides  that  a  party  guilty  of  the  oflfence  created 

by  it,  shall  be  fined  or  imprisoned,  the  Court  has  no  power  to  both 
fine  and  imprison. 

2.  The  word  **  or,"  in  criminal  statutes,  cannot  be  interpreted  to  mean 

"and,"  when  the  eflfect  is  to  aggravate  the  offence,  or  increase  the 
punishment. 

3.  Where  a  defendant  has  lost  his  appeal,  but  is  granted  a  writ  of  cer- 

tiorari in  lieu  thereof,  the  granting  of  the  writ  has  the  effect  of  an 
appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bailable,  he 
is  entitled  to  bail. 

{State  V.  Kenny,  t  Hawks,  53;  State  v.  Mitchell,  5  Ired.,  350;  State  v. 
Lawrence,  81  N.  C,  522;  State  v.  Sioepson,  82  N.  C,  541;  cited  and 
approved). 

Application  for  a  certiorari  as  a  substitute  for  an  appeal 
from  a  judgment  of  Clark,  Judge,  at  March  Term,  1887,  of 
Columbus  Superior  Court. 

The  Attorney' General,  for  the  State. 

Messrs.  Oeorge  F.  Strong,  E.  R,  Stamps  and  R.  T,  Gray,  for 
the  defendant. 

Merrimon,  J.  The  defendant  was  convicted  of  the  offence 
of  slandering  an  innocent  woman,  in  violation  of  the  statute 
(The  Code,  §1113),  which  prescribes,  that  "  every  person  so 
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offending,  shall  be  guilty  of  a  misdemeanor,  and  fined  or 
imprisoned,  in  the  discretion  of  the  Court."  The  Court  gave 
judgment  that  the  defendant  be  imprisoned  for  the  term  of 
twelve  months,  and  fined  the  sum  of  one  thousand  dollars." 

It  is  insisted  that  this  judgment  is  erroneous,  and  we  are 
clearly  of  that  opinion.  The  statute  in  plain  and  positive 
terms,  prescribes  that  the  punishment  in  such  cases  shall 
be  a  fine  or  imprisonment — either,  but  not  both.  There 
is  nothing  in  its  terms,  or  phraseology,  as  it  appears  in  Thz 
CodCj  or  in  it  as  originally  enacted  (Acts  1879,  ch.  156),  that 
affords  ground  for  interpretation,  and  we  suppose  that  the 
learned  Judge  who  gave  the  judgment  inadvertently  failed 
to  notice  that  the  terms  of  the  statute  prescribing  the  pun- 
ishment, are  only  in  the  alternative.  Moreover,  it  may  be 
added,  that  the  word  "or,"  in  criminal  statutes,  cannot  be 
interpreted  to  mean  "  and,"  when  the  effect  is  to  aggravate 
the  offence,  or  increase  the  punishment.  If  there  be  reason- 
able doubt,  the  accused  party  is  entitled  to  the  benefit  of  the 
doubt.  This  is  the  rule  of  justice  as  well  as  mercy.  State 
V.  Kenny,  1  Hawks,  53  ;  State  v.  Mitchell,  5  Ired.,  350. 

There  is  therefore  error,  and  the  judgment  must  be  re- 
versed, and  judgment  entered  against  the  defendant  accord- 
ing to  law. 

It  appears  that  the  defendant  took  an  appeal  from  the 
judgment  mentioned  and  referred  to  above,  but  he  failed  to 
perfect  the  same,  and  hence  it  failed.  At  the  present  Term, 
he  aj)plied  for  the  writ  of  certiorari  as  a  substitute  for  the 
appeal  lost,  and  it  was  allowed,  and  thus  the  case  is  in  this 
Court.  As  the  appeal  was  not  perfected,  the  defendant  was 
committed  to  jail  in  execution  of  the  judgment,  and  is  now 
in  prison.  His  counsel  insists  that  as  the  writ  of  ceitiorari 
has  been  so  allowed,  he  is  not  now  in  jail  in  execution  of 
the  judgment,  and  he  has  the  right,  as  he  is  charged  with  a 
bailable  offence,  to  give  bail  and  be  at  large,  pending  the 
case  in  this  Court. 
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The  statute  (Acts  1887,  ch.  191,  §1)  above  cited,  while  pro- 
viding that  an  appeal  in  criminal  actions  shall  not  have  the 
effect  of  vacating  the  judgment  appealed  from,  further  pro- 
vides, that  upon  perfecting  the  appeal  as  now  required  by 
law,  either  by  giving  bond,  or  in  forma  pauperis,  "  there  shall 
be  a  istay  of  execution^  during  the  pendency  of  the  appeal." 
So  that,  if  the  appeal  taken  had  been  perfected,  the  defend- 
ant would  have  been  entitled  to  have  bail  during  its  pend- 
ency. The  writ  of  certiorari  is  in  liexL  of  and  a  substitute  for 
the  appeal,  and  only  serves  that  purpose.  The  appeal  hav- 
ing been  lost,  the  case  could  have  been  before  this  Court 
for  the  correction  of  errors,  only  by  and  through  the  writ  of 
certiorari,  employed  as  such  substitute.  The  Code,  §§544, 
1234;  State  v.  Lawrence,  81  N.  C,  522;  State  v.  Swepson,  82 
X.  C,  541.  It  must,  therefore,  be  treated  as  having  the  effect 
of  an  appeal  as  to  the  stay  of  execution^certainly  from  the 
time  it  was  granted. 

The  obvious  intent  of  the  statute  is,  that  the  execution 
shall  be  stayed  until  opportunity  shall  be  afforded  according 
to  law  to  have  alleged  errors  corrected  by  this  Court.  In 
cases  like  this  the  writ  of  certiorari  would  poorly  serve  the 
purpose  of  a  substitute  for  an  appeal,  if  it  failed  to  so  ope- 
rate as  to  stav  the  execution.  Indeed,  in  some  cases,  it  would 
prove  utterly  futile,  because,  pending  the  case  in  this  Courts 
the  judgment  might  be  completely  executed.  The  law  does 
not  contemplate  or  allow  such  an  unjust  and  unreasonable 
state  of  things  to  come  about  in  the  course  of  procedure. 
The  execution  is  stayed  as  indicated,  and  the  defendant  is 
entitled  to  give  bail,  if  he  can  do  so,  according  to  law,  for 
his  appearance  at  the  next  term  of  the  Superior  Court  of 
the  county  of  Columbus,  to  the  end  that  that  (  ourt  may 
enter  such  judgment  against  him  in  this  action  as  the  law 
allows. 

Let  this  opinion  be  certified  to  the  Superior  Court,  accord- 
ing to  law.     It  is  so  ordered. 

Error.  Reversed. 
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STATE  V.  B.  A.  LAWRENCE. 

Liquors, 

1.  No  person  can  authorize  a  dealer  in  spirituous  liquors  to  give  or  sell 

such  liquors  to  an  unmarried  minor. 

2.  WJiere  the  father  of  a  minor  gave  permission  to  a  dealer  in  such 

liquors  to  sell  them  to  his  son;  It  ivas  held,  that  the  dealer  was  nev- 
ertheless guilty  under  the  statute. 

Indictment,  tried  before  Montgonury,  Judge,  at  January 
Term,  1887,  of  Catawba  Superior  Court. 

The  defendant  Vas  a  dealer  in  intoxicating  liquors,  and 
was  indicted  for  giving  one  gill  of  such  liquors  to  Daniel 
Brinkley,  junior,  an  unmarried  person,  knowing  him  at  the 
time  to  be  under  the  age  of  twenty-one  years.  He  pleaded 
not  guilty.  On  the  trial  he  offered  evidence  to  show,  that 
the  father  of  the  iniant  named  gave  the  defendant  his  per- 
mission to  give  his  said  son  the  spirituous  liquors  for  his  use. 

The  Solicitor  for  the  State,  admitting  that  the  witness 
<;ould  prove  the  fact,  insisted  that  the  father's  permission 
would  not  be  any  legal  excuse  or  justification  for  the  de- 
fendant. 

The  Court  so  decided,  and  the  defendant  excepted. 

There  was  a  verdict  of  guilty,  and  judgment  thereupon 
for  the  State,  and  the  defendant  appealed  to  this  Court. 

The  AUmmey- General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  statute  (The 
Code,  §§1077,  1078,)  forbids  in  strong,  peremptory  terms,  all 
dealers  in  intoxicating  "  drinks  or  liquors"  to  sell  in  any 
manner,  or  to  give  away  to  any  unmarried  person  under  the 
age  of  twenty-one  years,  knowing  such  person  to  be  under 


FEBRUARY  TERM,  1887.  49S 


State  v.  Lawrence. 


that  age,  any  such  drinks  or  liquors,  and  makes  it  a  misde- 
meanor and  indictable  to  do  so;  and  moreover  gives  the 
father,  or  if  lie  be  dead,  the  mother,  guardian  or  employer 
of  any  minor  to  whom  such  sale  or  gift  shall  be  made,  a 
right  of  action  against  the  guilty  party,  and  in  an  action 
brought  upon  the  same,  exemplary  damages,  not  less  than 
twenty-five  dollars,  may  be  recovered. 

The  plain  purpose  of  this  stringent  statute  is  to  protect  as 
far  as  practicable  all  unmarried  minors  from  the  insidious 
and  dangerous  evils  of  drinking  intoxicating  drinks  and 
liquors,  obtained  from  dealers  in  the  same  by  sale  or  gift. 
It  is  at  drinking  places  kept  by  such  dealers,  that  the  youth 
of  the  State  too  frequently  learn  and  contract  ruinous  habits 
of  dissipation,  that  unfit  them  for  usefulness,  and  oftentimes 
render  them  a  real  curse  to  society.  The  object  of  the  statute 
is  to  cut  off,  prevent,  and  suppress  such  evil,  as  to  minors,. 
who,  in  the  weakness  and  immaturity  of  youth,  more  readily 
contract  abnormal  appetites  and  dangerous  habits  than  per- 
sons of  mature  years  and  experience.  The  statute  is  very 
broad  in  its  terms.  All  such  dealers  are  embraced,  and 
there  is  no  exceptive  provision  that  appears  in  terms  or  by 
reasonable  implication.  The  terms  and  purpose  of  the  statute 
are  so  strong  and  peremptory  as  to  exclude  exceptions  by  in- 
ference or  construction.  No  person  can  authorize  or  permit 
a  dealer  in  liquors — that  is,  one  who  keeps  on  hand  intoxi- 
cating liquors  for  the  purpose  of  sale  or  profit — to  sell  or 
give  such  minor  any  quantity  of  such  drinks  or  liquors.  The 
father,  or  mother,  or  guardian,  or  employer  is  as  much  with- 
out authority  to  grant  such  permission  as  any  other  person. 
The  right  of  action  to  recover  exemplary  damages  is  given 
them,  because  it  is  supposed  they  sustain  special  injury,  but 
that  they  do,  does  not  imply  authority  in  them  to  foster  and 
permit  the  evil  the  statute  is  intended  to  prevent  and  sup- 
press. The  statute  is  intended  to  protect  society,  as  certainly 
as  those  who  may  have  a  personal  interest  in  the  minor,  by 
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reason  of  blood,  or  otherwise.  The  father  cannot  suspend 
the  statute! 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Su- 
perior Court,  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  J.  N.  TALBOT  et  al. 

ForcihU  Trespass. 

Although  the  entry  on  land  in  the  possession  of  another  be  peacable,  yet 
if  after  entering  the  defendant,  upon  being  ordered  to  leave,  uses 
violent  language  and  pursues  the  occupant  to  his  house,  he  is  guilty 
of  forcible  trespass. 

{State  V.  Widenhoiise,  71  N.  C,  279;  State  v.  Lloyd,  So  N.  C,  573;  cited 
and  approved). 

Indictment,  tried  before  Gilmer^  Jiidge^  and  a  jury,  at 
November  Term,  1880,  of  CrMBKRLAND  Superior  Court. 

The  defendants  were  tried  and  convicted  upon  an  indict- 
ment charging  them  with  a  forcible  entry  upon  the  premises 
of  the  prosecutor,  P.  N.  Talbot,  he  being  present  and  forbid- 
ding the  same. 

It  was  in  evidence  that  the  defendants  and  two  others 
were  found  by  the  prosecutor  at  work  clearing  off  a  ditch, 
which  divided  his  field  from  that  of  the  defendant  G.  T. 
Talbot,  the  latter,  if  not  both  defendants,  being  on  the  pros- 
ecutor^s  side,  and  using  a  grass  blade  or  brier  hook  in  remov- 
ing the  briers.  He  ordered  them  to  desist  and  to  leave,  but 
they  kept  at  work,  and  commenced  to  curse  and  abuse  him, 
until  he  retreated  back  to  his  dwelling,  the  defendants  fol- 
lowing him  with  continued  abuse,  threatening  and  cursing, 
one  with  the  brier-hook  in  his  hands,  up  to  the  gate,  some 
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forty  or  fifty  yards  distant,  where  they  remained  some  ten 
minutes,  still  abusing,  and  then  left  without  entering  the 
gate.  The  prosecutor  had  been  in  possession  of  the  premises 
for  seven  years,  and  had  raised  and  cut  a  crop  of  oats  from 
the  field  in  June  previous  to  September  when  all  this  oc- 
curred. 

In  January  of  the  same  year,  his  father  had  given  the 
land  to  defendant  G.  T.  Talbot,  though  the  prosecutor  con- 
tinued to  occupy  it  as  before,  and  in  February  he  had  re- 
fused to  surrender  the  possession  or  pay  rent,  until  he  re- 
ceived remuneration  for  improvements  put  upon  the  land. 
The  testimony  of  the  wife  of  the  prosecutor  as  to  what  oc- 
curred at  the  gate,  was  corroborative  of  his,  until  she  went 
into  the  house,  fearing  there  would  be  a  fight. 

The  Court  was  asked  to  charge  that  the  evidence  was  in- 
sufficient to  warrant  a  verdict  of  guilty,  which  was  refused  ; 
and  in  answer  to  a  request  of  the  Solicitor,  the  jury  were 
instructed  that  if  thev  believed  the  evidence,  both  defend- 
ants  were  guilty.  Judgment  was  pronounced  imposing  a 
fine  on  each  of  the  defendants,  and  therefrom  they  appeal. 

The  Attoi^ney-Generaly  for  the  State. 
Mr.  N.  W.  Ray,  for  the  defendants. 

Smith,  C.  J.,  (after  stating  the  facts).  The  only  question 
presented  is,  do  the  facts  sustain  the  charge  ? 

While  the  original  entry,  though  so  near  the  dwelling,  was 
peaceful  and  without  violence  by  one  to  whom  the  premises 
belonged,  and  in  the  absence  of  the  prosecutor,  yet  the 
farther  encroachment  in  pursuing  him  with  menaces  and 
abuse,  even  up  to  the  yard  gate,  was  in  law  suflHcient  to 
warrant  the  charge.  It  would  have  been  scarcely  more  an 
entry  for  the  defendants  to  have  pursued  the  occupant  into 
his  yard,  than  it  was  by  violence  to  push  him  up  to  its  en- 
trance ;  and  it  was  a  fresh  aggression  to  pass  with  a  strong 
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hand  over  other  parts  of  the  field,  when  the  prosecutor  was 
present  forbidding  it,  with  demonstrations  of  violence  which 
intimidated  and  overcame  resistance. 

The  charge  of  the  Court  is  borne  out  by  the  adjudications- 
in  this  Court;  State  v.  Windenhouae.  71  N.  C,  279;  l^tew^ 
Lloyd,  85  N.  C,  573. 

There  is  no  error,  and  judgment  must  be  affirmed.  Let 
this  be  certified. 

No  error.  Aflfirmed. 


/  /• 

I^TATE  V.  GEORGE  THOMPSON.  ' 


Evidence — Airest  of  Judgment. 

1.  Where  the  defendant  was  indicted  for  setting  fire  to  an  outhouse^ 

evidence  is  competent  to  show  that  at  the  same  time  an  attempt  wa» 
made  to  fire  a  dwelling-house  near  it,  the  evidence  directly  connect- 
ing the  defendant  with  the  latter  attempt. 

2.  V^h^re  the  defendant  was  indicted  for  burning  an  outhouse,  it  is  com- 

petent to  show  threats  made  by  him  against  the  son  and  grandson 
of  the  owner  of  the  house. 

3.  The  objection  that  there  is  a  failure  of  proof,  must  be  taken  before 

verdict,  and  cannot  be  taken  on  a  motion  in  arrest  of  judgment. 

4.  Unquestioned  evidence  of  pK)ssession  is  sufficient  proof  of  .ownership 

in  an  indictment  for  arson. 

(State  V.  Rush,  12  Ired.,  382;  State  v.  Oailor,  71  N.  C,  88;  State  vi 
Green,  92  N.  C,  779;  Aycock  v.  R,  R,  Co.,  89  N.  C,  321;  cited  and 
approved). 

Indictment,  tried  before   Clark,   Judge,  and  a   jury,  at 
Fall  Term,  1886,  of  Onslow  Superior  Court. 
The  facts  appear  in  the  opinion. 
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The  Attorney- General,  for  the  State. 
No  counsel  for  the  defendant. 

Smith,  C.  J.  The  defendant  is  charged  with  setting  fire 
to  and  burning  an  outhouse  belonging  to  Charles  Gerock,  in 
an  indictment  containing  four  counts,  in  two  of  which  it  is 
simply  described  as  an  outhouse,  and  in  the  others  with  the 
superadded  words.  "  used  as  a  kitchen,''  The  counts  omit 
to  aver  the  "intent  thereby  to  injure  or  defraud,"  which  is 
an  essential  ingredient  in  the  offence  created  under  para- 
graph 6,  of  §985,  of  The  Code,  but  which  are  rendered  un- 
necessary ,by  the  amendment  of  1885,  ch..66,  which  strikes 
out  those,  words.  The  defendant  was  tried  and  convicted 
btfore  the  jury,  and  these  exceptions  were  taken  during  its 
progress,  and  brought  up  by  the  defendant's  appeal. 

I.  The  State,  after  objectio'n  made  and  overruled,  was 
permitted  to  show  that  at  the  same  hour,  and  on  the  same 
riight  when  the  outhouse  was  burned,  the  dwelling-house, 
some  fifteen  yards  off,  was  also  attempted  to  be  set  fire  to, 
by"  means  of  fagots  of  wood,  tied  up  with  a  rope  belonging 
to  the  defendant,  while  both  buildings  had  been  saturated 
in  plaijes  with  kerosene  oil. 

This,  evidence  was  received,  as  tending  to  show  that  the 
same  person  had  fired  both  at  the  same  time. 

II.  In  like  manner,  after  objection,  in  order  to  show  a 
motive,  evidence  was  admitted,  of  declarations  of  the  defend- 
ant, made  shortly  before,  of  threats  to  do  injury  to  the  son 
and  grandson  of  the  occupant  of  the  premises.  It  was  in 
proof  that  the  father,  Charles  Gerock,  and  his  wife,  were  old 
and  decrepit,  and  lived  by  themselves,  about  a  half  mile  from 
that  son,  who  had  himself  several  grown  sons,  and  had  a 
party  at  his  house  on  that  night.  Another  son  resided  still 
nearer  to  his  threatened  brother's  house,  and  the  defendant 
lived  nearer  to  that  brother. 


32* 
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/There  was  no  error  in  admitting  the  evidence,  which 
tended,  to  what  extent  the  jury  was  to  decide,  to  identify 
the  person  who  committed  the  outrage.  The  circumstances 
strongly  pointed  to  a  single  agency,  and  with  the  ownership 
of  the  rope,  with  which  the  kindling  materials  were  bound, 
to  the  defendant  as  tlie  guilty  author  of  both  of  the  firings. 
The  facts  proved  are  parts  of  one  continuing  transaction,  and 
are  but  the  development  of  the  conduct  of  the  person  by 
whom  the  successive  acts  were  done;  1  Whar.  Cr.  Law, 
§649.  Jfhe  proof  of  threats  directed  against  the  son  and 
grandson,  from  their  near  relationship  to  the  owner  of  the 
burned  house,  was  also  relevant,  though  perhaps  feeble,  in 
showing  general  ill-will  to  the  family,  and  a  motive  for  the 
act.  State  v.  limh,  12  Ired.,  382 ;  State  v.  Gailor,  71  X.  C,  88 ; 
State  V.  Grem,  92  N.  C,  779. 

The  defendant  moved  in  arrest  of  judgment,  for  that  no 
proof  had  been  offered  of  property  in  the  alleged  owner  of 
the  outhouse,  other  than  possession. 

The  exception,  if  properly  taken,  must  be  to  the  failure  of 
the  proof  introduced  to  sustain  the  averment  as  to  the  own- 
ership of  the  outhouse,  and  this  must  be  on  the  trial.  It  is 
too  late  after  verdict,  and  never  furnishes  cause  for  arresting 
judgment. 

But  if  the  objection  had  been  in  apt  time,  it  would  have 
been  overruled,  because  possession  unquestioned,  issuflRcient 
evidence  of  property  to  warrant  the  verdict.  This  is  ruled 
in  State  v.  Gailor,  ante ;  Aycock  v.  Railroad,  89  N.  C,  321. 

It  may  admit  of  question,  if  the  facts  be  as  stated  in  the 
-case,  that  the  house  burned  was  "  within  the  curtilage  "  and 
appurtenant  to  the  dwelling-house  occupied  by  the  said 
•Charles  Gerock  as  his  residence,  whether  the  offence  was  not 
in  law  a  capital  felony,  but  the  Solicitor  has  chosen  to  put 
his  accusation  in  a  milder  form,  and  his  humanitv  leaves  no 
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just  grounds  of  complaint  of  the  charge  or  of  the  proof  offered 

in  its  support. 

There  is  no  error,  and  the  judgment  must  be  affirmed.    ^ 
No  error.  Affirmed. 


STATE  V.  ALEXANDER  SLOAN. 

Certiorari — Judge's  Charge — Case  on  Appeal — Jui'y — Challenge. 

1.  A  certiorari  to  correct  a  case  on  api>eal  will  not  be  granted  when  it 

appears  that  the  omissions  complained  of  were  not  made  by  the 
Judge  by  any  inadvertence  or  oversight,  and  there  is  no  reason  to  be- 
lieve that  the  trial  Judge  would  amend  the  case  if  given  an  oppor- 
tunity. 

2.  Where  exception  is  taken  that  the  trial  Judge  refused  certain  pray- 

ers for  instruction,  in  preparing  the  case  for  this  Court,  the  prayers 
for  instruction,  and  so  much  of  the  evidence  as  bears  upon  them, 
should  be  set  out  in  the  case,  and  not  merely  a  statement  that  the 
instructions  asked  were  substantially  given  in  the  charge  to  the 
jury. 

3.  The  right  to  a  jury  de  medietate  linguce  is  not  a  part  of  the  com- 

mon law,  and  has  been  obtained  in  this  State. 

4.  Where  a  negro  is  accused  of  crime,  it  is  no  cause  of  challenge  to  the 

array,  that  the  special  venire  is  composed  entirely  of  whites,  there 
being  no  charge  of  corruption  or  unfairness  made  against  the 
sheriff. 

5.  It  cannot  be  assigned  as  error  that  the  trial  Judge  told  the  Solicitor 

how  many  jurors  he  might  put  to  the  foot  of  the  panel,  it  not  be- 
ing shown  that  it  caused  any  harm  to  the  prisoner. 

{Warev,  Nesbit,  92  N.  C,  202;  State  v.  Oay,  94  N.  C,  821;  State  v. 
Miller,  Ibid.,  902;  State  v.  Oooch,  Ibid.,  982;  State  v.  Beribow,  2  D. 
&  B.,  196;  Capehart  v.  Stewart,  80  N.  C,  101;  cited  and  approved). 

Indictment  for  murder,  tried  before  BoyHn,  Judge,  and  a 
jury,  at  November  Term,  1886,  of  Rowan  Superior  Court. 
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There  was  a  verdict  of  guilty,  and  from  the  judgment  the 
prisoner  appealed. 

The  facts  appear  in  the  opinion. 

The  Atiortiey-General,  for  the  State. 
No  counsel  for  defendant. 

Smith,  C.  J.  The  prisoner  is  charged  with  murder,  and 
upon  his  trial  at  November  Term,  1880,  of  the  Superior 
Court  of  Rowan,  before  the  jury,  was  found  guilty,  and  sen- 
tenced to  suffer  death.  He  appealed  to  this  Court,  and  the 
transcript  of  the  record  was  received  and  docketed  on  the 
14th  day  of  March  thereafter.  On  May  12th  his  counsel 
made  application  for  a  writ  of  certiorari,  looking  to  a  con- 
viction of  the  case,  by  adding  a  series  of  instructions,  six  in 
number,  set  out  in  the  petition,  which  were  asked  and  re- 
fused, and  exception  taken  thereto. 

It  is  further  stated,  that  the  Judge,  after  reading  them,  not  in 
the  hearing  of  the  jury,  said  that  he  thought  he  had  charged 
substantially  what  was  prayed  for,  and  that  in  this  he  is 
mistaken. 

It  is  not  suggested,  however,  but  rather  the  contrary  is  to  be 
inferred,  that  the  omission  complained  of  proceeded  from 
inadvertence,  and  was  not  considered  by  the  presiding  Judge^ 
for  it  appears  the  instructions  were  not  inserted  in  the  case^ 
because  he  thought  their  substance  was  embraced  in  his 
general  charge,  and  it  was  unnecessary  to  put  them  in  the 
record. 

We  do  not  approve  of  this  method  of  disposing  of  such 
exceptions,  since  it  leaves  it  in  the  breast  of  the  Judge  ta 
determine  the  substantial  conformity  of  the  one  to  the  other, 
beyond  the  form  of  correction,  should  there  be  error,  while 
both  those  asked  and  those  given  should  be  sent  up,  so  that 
the  Court  could  see  if  the  variations  are  material,  and  might 
be  such  as  the  prisoner  was  entitled  to  have.     But  we  must 
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^issume,  as  the  Judge  himself  says,  that  the  instructions 
prayed  were  embodied  in  the  charge,  and  no  harm  has 
<;ome  to  the  prisoner  from  the  refusal. 

Moreover,  the  petition  is  essentially  deficient  in  not  show- 
ing to  this  Court  some  sufficient  reason  for  supposing  the 
amendment  will  be  made  if  again  brought  before  the  Judge, 
and  an  opportunity  given  him  to  do  so.  Ware  v.  Nesbit,  92 
N.  C,  202;  StaJte  v.  Gay,  94  N.  C,  821 ;  State  v.  MiUer,  Ibid., 
902 ;  State,  v.  Gooch,  Ibid.,  982.  Besides,  the  addition  of  the 
instructions  as  abstract  propositions  of  law,  would  be  una- 
vailing, unless  accompanied  by  the  evidence  in  its  different 
aspects,  so  that  their  pertinency  to  the  facts  could  be  seen, 
and  this  would  involve  the  restatement  of  the  case. 

The  application  must  be  denied  and  the  merits  of  the  ap- 
peal considered. 

The  indictment  is  for  murder,  on  which  the  prisoner  was 
tried,  found  guilty,  and  adjudged  to  suffer  death,  at  Novem- 
ber Term,  1886,  of  the  Superior  Court  of  Rowan. 

A  special  venire  of  fifty  men  was  returned  by  the  sheriff, 
among  whom  were  no  persons  of  color,  as  was  the  prisoner, 
while  the  victim  of  his  crime  was  a  white  man.  There  were 
in  the  county  colored  freeholders,  intelligent,  of  good  moral 
character,  and  qualified  to  serve  as  jurors. 

For  this  cause,  and  without  imputing  to  the  sheriff  preju- 
dice against,  or  favor  for  either  the  slain  or  the  accused,  or 
any  improper  influence  prompting  his  action  in  summoning 
the  jurors,  the  prisoner's  counsel  challenged  the  array,  and 
the  challenge  was  overruled.  It  seems  to  have  been  based 
upon  the  idea  that  the  prisoner  had  a  right  to  have  jurors  of 
his  own  color  on  the  list  from  which  the  panel  was  to  be 
formed,  in  analogy  to  the  rule  introduced  under  the  statute 
27  Elizabeth,  by  which  an  alien  charged  with  felony  was 
•entitled  to  have  a  jury  de  medipctate  Ungupe.  But  this  was 
not  a  principle  of  the  common  law,  and  never  had  applica- 
tion to  this  country,  whose  population  is  so  largely  drawn 
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from  foreign  countries.  But  the  right  of  challenge  for  favor^ 
whether  to  the  array  or  to  individual  jurors,  is  allowed,  not 
to  enable  the  party  to  select  such  as  he  may  suppose  to  be 
favorable,  but  to  get  rid  of  obnoxious  jurors,  and  have  the 
panel  constructed  of  such  as  are  impartial  and  fair  minded. 

Nor  can  the  color  line  be  recognized  in  the  administra- 
tion of  criminal  justice,  for  all  are  equal  under  the  law  ; 
State  V.  BenhoWy  2  D.  &  B.,  196,  and  cases  cited  in  the  note 
to  Battle's  edition  of  the  volume ;  CapeliaH  v.  Stewart,  80  N. 
C,  101. 

In  summoning  jurors,  the  sheriff  acts  under  a  sense  of  of- 
ficial responsibility,  and  as  was  said  in  the  case  last  cited,  in 
reference  to  such  discriminations, '  the  law  knows  no  dis- 
tinction among  the  people  of  the  State,  in  their  civil  and 
political  rights,  and  correspondent  obligations,  and  none 
such  should  be  recognized  by  those  who  are  charged  with 
its  administration." 

The  second  exception  is  to  the  answer  of  the  Judge  to  an 
inquiry  from  the  Solicitor,  as  to  how  many  jurors  the  State 
would  be  permitted  after  challenging  for  cause,  to  stand  aside^ 
and  have  the  cause  of  challenge  passed  on  after  the  perusal 
of  the  panel,  as  tending  to  prejudice  the  prisoner's  case  be- 
fore the  jury.  While  this  is  not  assignable  for  error,  and 
the  standing  aside  of  jurors  is  mostly  a  matter  of  discretion, 
and  we  cannot  see  how  its  exercise  has  been  prejudicial  ta 
the  prisoner  in  the  present  case,  in  which  the  Judge  should 
not  have  committed  himself  as  to  the  number  to  be  put 
aside,  but  reserved  that  discretion,  and  interposed  when  he 
saw  the  State  carrying  the  privilege  to  an  unwarrantable 
and  needless  extent.  But  it  does  not  appear  that  the  per- 
mission has  been  abused,  and  if  it  had  been,  we  have  no 
doubt  the  Court  would  have  interfered  and  put  a  stop  to  it> 
for  such  abuse  would  have  warranted  a  recall  of  the  permis- 
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sion.  We  understand  the  course  pursued  in  this  case  is  not 
uncommon  among  the  Judges. 

We  find  no  error  in  the  record,  and  the  judgment  is  af- 
firmed. 

No  error.  Affirmed. 


STATE  V.  F.  M.  BISANER. 

Sheriff —  Costa —  Taxes —  Variance. 

1.  A  sheriflf  is  not  entitled  to  the  fee  of  fifty  cents  as  for  an  execution 

against  each  tax  payer,  after  the  tax  list  is  placed  in  his  hands,  but 
only  becomes  ei^titled  to  such  fee,  if  at  all,  when  he  actually  levies 
and  seizes  property  in  order  to  collect  the  tax. 

2.  Where  the  defendant  was  indicted  for  extortion,  and  the  bill  charged 

that  it  was  done  as  tax  collector,  while  the  evidence  showed  that 
he  was  deputy  sheriff,  and  collected  taxes  by  virtue  of  this  office, 
and  not  that  of  tax  collector,  the  variance  was  held  to  be  fatal. 

3.  Where  the  defendant  was  indicted  for  extortion  in  collecting  two 

dollars  and  thirteen  cents  as  taxes,  when  only  one  dollar  and  sixty- 
three  cents  was  due,  and  the  evidence  showed  that  he  collected  one 
dollar  and  sixty-three  cents  as  taxes,  and  fifty  cents  as  costs,  the 
variance  was  held  to  be  fatal. 

Indictment,  tried  before  MeareSy  Judges  and  a  jury,  at 
February  Term,  1887,  of  the  Criminal  Court  of  Mecklen- 
burg countv. 

The  indictment  charges  that  the  defendant,  "being  one  of 
the  special  tax  collectors  in  and  for  the  county  and  State 
aforesaid,  duly  appointed  and  (lualified  as  such  in  conformity 
to  law,  to  perform  the  duties  of  that  office,  not  regarding  the 
duties  of  that  office,  but  contriving  and  intending  one  Rob- 
ert Gray,  to  injure  and  oppress,  on  the  said  day  aforesaid,  by 
color  of  his  said  office,  did  knowingly,  wilfully,  corruptly 
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and  extortively,  demand,  take  and  receive  from  the  said 
Robert  Gray,  the  sum  of  two  dollars  and  thirteen  cents,  as 
the  tax  due  to  the  said  county  and  State  by  the  said  Robert 
Gray,  for  the  fiscal  year  commencing  June  1st,  1886,  and 
ending  June  1st,  1887,  wljereas  in  truth  and  in  fact,  the  tax 
computed  against  and  owing  by  the  said  Robert  Gray  for 
the  said  fiscal  year  amounted  to  one  dollar  and  sixty-three 
cents,  as  he,  the  said  F.  M.  Bisaner,  then  and  there  well 
knew,  contrary,"  &c. 

To  this  indictment  the  defendant  pleaded  not  guilty.  On 
the  trial,  the  jury  rendered  a  special  verdict,  from  which  it 
appeared,  that  the  defendant  was  a  deputy  sheriflF,  qualified 
to  collect  taxes,  and  '*  was  specially  charged  with  the  col- 
lection of  certain  poll  taxes  due  and  unpaid" — that  on  the 
27th  day  of  November,  1886,  the  agent  of  the  prosecutor 
Gray  "  paid  to  the  defendant  $2.13,"  of  which  "  $1.63  was 
paid  and  received  as  the  tax  due  from  Gray,  and  fifty  cents 
was  demanded  and  received  by  defendant  as  a  fee  for  col- 
lecting said  tax,"  and  this  was  so  paid  by  the  agent.  It  was 
further  found  as  a  fact,  that  the  defendant  had  been  told 
that  he  was  entitled  to  such  a  fee,  and  he  honestly  believed 
he  was  so  entitled,  as  did  the  agent. 

Upon  the  special  verdict,  the  Court  directed  a  verdict  of 
guilty  to  be  entered,  gave  judgment  for  the  State,  and  the 
defendant  appealed  to  this  Court. 

The  Attorney- General f  for  the  State. 

Messrs.  Piatt  D.  Walker  and  A.  Barwell,  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  The  statutory  pro- 
vision in  question  (Acts  1885,  ch.  177,  §28)  gives  the  tax 
list  of  county  and  State  taxes,  with  the  proper  order  of  the 
county  commissioners  entered  thereon  as  prescribed,  "  the 
force  and  effect  of  a  judgment  and  execution  against  the 
property  of  the  person  charged  in  such  list,"  when  the  same 
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went  into  the  hands  of  the  sheriff  or  tax  collector  for  collec- 
tion, but  this  did  not  imply  that  it  was  to  be  treated  as  an 
execution  in  the  hands  of  the  sheriff  against  each  tax  payer, 
so  as  to  entitle  him  at  once  and  certainly  to  an  execution 
fee  of  fifty  cents,  as  in  case  of  an  execution  in  his  hands, 
commanding  him  to  collect  the  sum  of  money  therein  speci- 
fied, from  one  party  for  another  named.  There  was  no  pro- 
vision that  in  terms  or  effect  gave  the  sheriff  such  right.  He, 
on  receiving  the  tax  list,  at  first  held  the  same  to  permit  the 
tax  payer  to  pay  the  taxes  due  from  him  without  costs.  The 
statute  mentioned  (§37,)  required  him  to  "  attend  at  the 
court-house  or  his  office  in  the  county  town  during  the 
months  of  September  and  November  for  the  purpose  of  re- 
ceiving taxes,"  and  in  like  manner,  "to  attend  at  least  one 
day  during  the  month  of  October  at  some  one  or  more 
places  in  each  township,"  of  which  notice  should  be  given, 
to  receive  taxes — the  obvious  purpose  being,  to  give  tax 
payers  convenient  opportunity  to  pay  without  cost.  If  any 
one  of  them  should  fail  to  pay  voluntarily,  then  the  sheriff 
becomes  authorized  to  seize  and  sell  the  property  of  the  de- 
linquent, to  make  the  sum  of  money  re(],uired,  and  in  case 
of  such  seizure  and  sale,  he  becomes  entitled,  if  at  all,  to  an 
execution  fee,  because,  in  that  case,  the  '*  tax  list "  served  the 
purpose  of  an  ordinary  execution.  So  it  is  clear  that  the  de- 
fendant had  no  right  to  demand  and  receive  from  the  prose- 
cutor the  fee  of  fifty  cents.  But  the  present  revenue  law  ex- 
pressly provides  that  the  sheriff  shall  have  such  fee  in  case 
of  levy  and  sale  of  property  to  pay  taxes. 

We  think,  however,  that  the  Court  erred  in  directing  the 
verdict  of  guilty  to  be  entered,  upon  the  ground  that  the 
charge  made  in  the  indictment  was  not  proven  substantially 
as  made.  The  charge  was  that  the  defendant,  "  being  one  of 
the  special  tax  collectors  in  and  for  the  county  and  State 
aforesaid,"  &c.  The  proof  was  that  the  defendant  was  a  de- 
puty sheriff,  qualified  to  collect  taxes  and  account  for  the 
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same  to  the  sheriff.  A  tax  collector  is  an  oflficer  whose  sole 
duty  it  is  to  collect  the  State  and  county  taxes,  and  a  special 
tax  collector  is  one  appointed  in  the  place  of  the  sheriff,  in 
case  he  fails  to  qualify  himself  to  collect  the  same. 

It  may  be,  the  defendant  went  to  trial  under  his  plea  of 
not  guilty,  prepared  to  defend  himself  against  the  charge 
made  against  him  as  special  tax  collector,  but  not  as  deputy 
sheriff.  Moreover,  if  he  should  be  indicted  as  deputy  sheriff 
for  the  extortion  charged  upon  him  in  this  action,  he  could 
not  plead  his  conviction  or  acquittal  in  this  action,  in  that, 
because,  the  two  charges  would  be  different,  not  simply  in 
form,  but  in  substance. 

Further,  the  charge  was  that  the  defendant  collected  from 
the  prosecutor  two  dollars  and  thirteen  cents  as  the  tax  due 
from  him  to  the  county  and  State  for  the  fiscal  year  of 
1886-*87,  whereas,  the  tax  so  due  from  him  was  but  one  dol- 
lar and  sixty-three  cent*?,  &c.  The  proof  was  that  the  de- 
fendant demanded  and  collected  but  one  dollar  and  sixty- 
three  cents  as  tcu  so  due,  and  in  addition  thereto,  fifty  cents 
as  and  for  his  fee,  which  he  claimed  he  had  a  right  to  col- 
lect. Now  the  charge  as  made  is  so  materially  different 
from  that  proven,  as  that  a  conviction  or  acquittal  in  this 
action  could  not  be  pleaded  in  a  subsequent  action  for  extort- 
ing fifty  cents  as  a  fee. 

The  defendant  is  charged  as  a  special  tax  collector  with 
extortion  in  collecting  more  money  as  taxes  for  the  county 
and  State  than  was  due  from  the  prosecutor ;  the  proof  was 
that  he,  as  deputy  sheriff,  collected  the  exact  amount  so  due, 
but  unlawfully  collected  a  fee  for  himself  of  fifty  cents  not 
due. 

The  offence  charged  and  that  proven,  though  similar  in 
their  nature,  were  so  distinctively  different  as  to  the  material 
facts  of  each,  as  that  they  were  not  the  same,  but  distinct 
offences  in  conteni{)lation  of  law.     The  Court  ought,  there- 
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fore,  to  have  directed  a  verdict  of  not  guilty  to  be  entered, 
and  given  judgment  for  the  defendant. 

There  is  error.  Let  this  opinion  be  certified  to  the  Supe- 
rior Court  according  to  law.     It  is  so  ordered. 

Error.  Reversed. 


STATE  V.  STEPHEN  M.  GODFREY. 

Injury  to  lAve  Stock — Construction  of  Statutes, 

1.  In  order  to  complete  the  offence  of  injury  to  live  stock,  it  is  not  nec- 

essary that  the  offence  should  be  consummated  within  the  enclos- 
ure not  surrounded  by  a  lawful  fence,  for  if  it  is  begun  therein  and 
completed  outside  of  such  enclosure,  the  offence  is  complete. 

2.  So,  where  the  defendant  set  his  dogs  on  a  cow  who  was  in  a  field  not 

surrounded  by  a  lawful  fence,  and  the  dogs  chased  and  worried  her 
both  within  the  field  and  also  outside  of  it ;  It  was  held,  that  the 
defendant  was  not  entitled  to  an  instruction  to  the  jury  that  unless 
the  cow  was  injured  in  the  field  he  would  not  be  guilty. 

3.  If  in  such  case,  the  cow  had  been  gently  driven  out  of  the  field,  and 

then  the  injury  inflicted,  the  case  would  be  different. 

4.  While  criminal  statutes  must  be  strictly  construed,  yet  they  must  be 

construed  so  as  to  give  effect  to  their  plain  meaning  when  this  ap- 
pears. 

Indictment  for  injur}'^  to  live  stock,  tried  before  Shipp^ 
Judge,  and  a  jury,  at  Fall  Term,  ISSC),  of  Hertford  Supe- 
rior Court. 

On  the  trial,  the  evidence  was,  that  the  cow  charged  in 
the  indictment  to  have  been  injured,  wa.s  in  the  field  of  the 
defendant,  which  was  not  enclosed  by  a  lawful  fence  five 
feet  high;  that  the  defendant  set  his  throe  dogs  at  the  cow 
to  drive  her  out;  that  the  dogs  chased  her  through  the  field, 
and  bit  her  legs;  that  she  went  into  the  road,  followed  by 
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the  dogs,  and  while  in  the  road,  the  defendant  took  the 
largest  dog  off  the  cow,  while  he  was  biting  her  on  the  fore 
leg;  the  ear  w^as  badly  bitten  and  torn,  and  the  fore  leg  in- 
jured. The  witness  could  not  say  whether  she  was  injured 
in  the  field  or  not. 

The  defendant  asked  the  Court  to  charge  the  jury,  that 
unless  the  cow  was  injured  in  the  field,  he  would  not  be 
guilty,  and  that  there  was  no  evidence  to  goto  the  jury  that 
she  was  injured  inside  the  field.  This  instruction  the  Court 
declined  to  give,  but  told  the  jury  that  "if  the  dogs  were 
set  upon  the  cow  by  the  defendant,  as  stated  by  the  witness, 
to  drive  her  from  a  field  not  surrounded  bv  a  lawful  fence, 
and  the  dog  bit  her  in  the  field,  but  did  her  no  actual  in- 
jury until  he  got  into  the  road,  that  the  defendant  would  be 
guilty,  if  he  set  the  dogs  upon  the  cow  wilfully,  and  thus 
injured  her  after  she  had  gotten  into  the  road." 

There  was  a  verdict  of  guilty,  and  thereupon,  a  motion 
for  a  new  trial  was  made,  which  was  denied.  The  Court 
gave  judgment  against  the  defendant,  and  he  appealed  to 
this  Court. 

The  Attorney' General,  for  the  State. 
No  counsel  for  the  defendant. 

Merrimon,  J.,  (after  stating  the  facts).  We  think  the  in- 
structions of  the  Court  given  to  the  jury  were  proper,  rea- 
sonable and  just.  The  statute  {The  Code,  §1003)  violated 
provides,  that,  "  If  any  person  shall  wilfully  and  unlawfully 
kill  or  abuse  any  horse,  mule,  hog,  sheep  or  other  cattle,  the 
property  of  another,  in  any  enclosure  not  surrounded  by  a 
lawful  fence,  such  person  shall  be  guilty  of  a  misdemeanor, 
and  fined  or  imprisoned  at  the  discretion  of  the  Court:  Pro- 
vided,  that  this  section  shall  not  apply  to  any  county  or  ter- 
ritory where  the  stock  law  prevails."  Its  obvious  purpose 
is  to  prohibit  and  prevent  every  person  from  unlawfully  and 
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wilfully  killing  and  abusing  live  stock  not  his  own,  but  that 
of  another,  that  may  get  into,  and  trespass  upon  enclosures 
not  surrounded  and  protected  by  a  lawful  fence,  while  so 
trespassing.  This  is  the  mischief  to  be  suppressed.  This 
purpose  would  not  be  accomplished  in  this  and  like  cases, 
if  the  statute  should  be  so  narrowly  construed  as  to  mean 
that  no  offence  is  committed,  unless  the  abuse  complained 
of  should  be  consummated  inside  of  the  enclosure. 

If  the  attack  resulting  in  abuse  and  injury,  is  begun  inside 
and  completed  jUst  outside,  then  no  offence  is  committed ! 
So  narrow  an  interpretation  cannot  be  allowed,  if  one  more 
in  harmony  with  the  retison  and  purpose  of  the  statute  can 
be  adopted.  Criminal  and  penal  statutes,  as  well  as  others, 
must  receive  such  reasonable  construction  as  will  effectuate 
their  purpose  when  this  appears. 

The  defendant's  enclosure  was  not  surrounded  by  a  law- 
ful fence.  He  was,  therefore,  in  default,  and  being  so,  when 
the  cow  of  the  prosecutrix  got  into  his  field,  he  should  have 
gently  driven  her  out  of  it  without  abusing  or  injuring  her. 
This  he  did  not  do,  but  on  the  contrary  set  his  dogs  at 
her,  and  they  chased  her  through  the  field,  and  bit  her  legs  ; 
she  ran  out  into  the  road,  where  the  dogs  still  pursuing  her, 
bit  her  ear  badly,  and  the  defendant  took  off  the  largest  dog 
that  was  biting  her  on  the  leg,  which  was  injured. 

It  was  a  violation  of  the  letter  of  the  statute  to  thus  set 
three  dogs  upon,  chase  and  harrass  the  cow  inside  of  the 
enclosure,  but  if  there  could  be  any  doubt  as  to  this,  surely 
to  chase  her  through  and  out  of  the  field,  and  just  outside 
of  the  fence,  let  the  dogs  bite,  worry,  injure  and  abuse  her  as 
described  by  the  evidence,  was  a  violation  of  the  reasonable 
and  just  meaning  of  it.  Such  abuse  of  the  cow  was  the 
result  of  one  continuous  attack  upon  her,  begun  inside  and 
completed  just  outside  of  the  enclosure,  and  the  attack  was 
made  because  she  got  inside  of  the  field  not  surrounded  by 
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a  lawful  fence.  The  purpose  of  this  statute  is  to  prevent  such 
abuse  in  such  case,  in  the  absence  of  a  lawful  fence. 

If  the  cow  had  been  driven  gently  from  the  field,  and  then, 
outside  of  it  she  had  been  abused,  the  case  would  be  dif- 
erent. 

There  is  no  error.  Let  this  opinion  be  certified  to  the  Su- 
perior Court  according  to  law.     It  is  so  ordered. 

No  error.  Affirmed. 


STATE  V.  E.  W.  RAY  and  W.  A.  ANDERSON. 

Judgment — Judges — Jurisdiction. 

1.  Whether  a  Judge  can  grant  a  judgment  taxing  a  county  with  the 

payment  of  costs,  at  Chambers  and  in  vacation,  qiicere. 

2.  The  resident  Judge  of  a  district  has  no  other  powers  within  such  dis- 

trict in  vacation,  than  any  other  Judge  of  the  Superior  Court. 

{BearY.  Cohen,  65  N.  C,  511;  Myers  v.  Hamilton,  Ibid.,  567;  Morriss 
V.  Whitehead,  Ibid.,  687;  Howse  v.  Mauney,  66  N.  C,  221;  Corbin 
V.  Berry,  83  N.  C,  27;  Oalbreath  v.  Everett,  85  N.  C,  546;  cited  and 
approved). 

Motion  to  tax  costs,  heard  before  Avery,  Judge,  at  Cham- 
bers, in  Morganton,  on  January  5th,  1886. 

It  appears  that  E.  W.  Ray  and  W.  A.  Anderson  were  in- 
dicted in  the  Superior  Court  of  the  county  of  Mitchell  for 
the  crime  of  murder.  The  action  was  removed  to  the  Su- 
perior Court  of  the  county  of  Caldwell  for  trial,  which  was 
there  had.  Ray  was  convicted  of  manslaughter,  and  Ander- 
son of  murder.  Afterwards  they  escaped  and  fled  the  country. 
The  costs  of  the  prosecution  were  considerable,  and  the  con- 
victed parties  were  insolvent.     Parties  claiming  costs  in  the 
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action,  gave  notice  of  a  motion  to  be  made  before  a  Judge  at 
Chambers,  to  tax  the  costs  of  the  action  against  the  county  of 
Mitchell. 

At  Chambers,  on  the  14th  day  of  November,  1885,  the 
Judge  made  an  order  in  the  action  mentioned  above,  requir- 
ing the  commissioners  of  the  county  of  Mitchell  to  show 
cause  on  the  21st  of  December,  1885,  before  him  at  Chambers, 
in  Morganton,  "why  the  county  of  Mitchell  shall  not  be  ad- 
iudged  to  pay  the  costs  in  the  above  entitled  cases." 

Notice  of  this  order  was  served  upon  the  commissioners  of 
the  last  named  county. 

On  the  21st  of  December,  1885,  at  Chambers,  the  motion 
mentioned  above  was  continued,  to  be  heard  at  Chambers,  in 
Morganton,  on  the  5th  day  of  January,  1880,  at  which  time 
the  Judge  gave  a  judgment,  whereof  the  following  is  a  copy : 

"  It  appearing  to  the  satisfaction  of  the  Court,  that  notices 
were  duly  served  on  the  commissioners  of  Mitchell  county, 
to  shown  cause  whv  the  countv  of  Mitchell  should  not  be 
adjudged  to  pay  the  costs  in  the  above  case,  at  Chambers,  in 
Morganton,  before  me  on  the  21st  of  December,  18S5,  and 
said  cause  having  been  continued  until  to-day,  to  give  said 
commissioners  further  time  to  answer,  and  no  answer  being 
filed ;  and  it  appearing  that  the  felonies  for  which  the  de- 
fendants were  indicted  were  committed  in  Mitchell  countv, 
and  that  said  costs  were  incurred  in  said  cause  by  the  State, 
and  that  defendants  have  broken  jail,  and  have  not  been 
retaken,  and  that  the  said  defendants  are  insolvent,  and  said 
bills  of  costs  having  been  duly  approved  by  the  Solicitor,  it 
is  now,  on  motion,  ordered  and  adjudged,  that  the  county 
of  Mitchell  pay  said  costs,  as  taxed  by  the  clerk." 

Afterwards,  at  the  Spring  Term,  1886,  of  the  Superior 
Court  of  the  county  of  Caldwell,  the  commissioners  of  the 
county  of  Mitchell  moved  to  strike  out  or  set  aside  the  judg- 
ment above  set  forth,  upon  the  ground  that  the  Judge  had 
no  authority  to  make  the  same  in  vacation  at  Chambers ; 
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and  the  further  ground,  that  it  is  irregular,  and  suggested 
upon  affidavit,  that  numerous  items  of  cost,  amounting  to  a 
large  sum  of  money,  had  been  improperly  t-axed  in  the  bill 
of  costs,  &c. 

The  Court  denied  this  motion,  upon  the  ground  that  it 
had  no  authority  to  grant  it,  and  gave  judgment  accord- 
ingly, from  whicli  the  commissioners  appealed  to  this  Court. 

Mr.  Chas.  M.  BusbeCj  for  Mitchell  county. 
No  counsel  contra. 

Merrimon,  J.,  (after  stating  the  facts).  It  is  very  ques- 
tionable whether  any  Judge  could,  at  Chambers,  and  out  of 
term  time,  grant  a  judgment  like  that  in  question  here  pur- 
ports to  be,  without  the  consent  of  the  parties,  but  we  need 
not  now  decide  that  question,  for,  if  he  could,  we  think  the 
particular  Judge  who  undertook  to  grant  this  one  had  not 
authority  to  do  so. 

This  Court  takes  judicial  notice  of  the  judicial  districts  of 
the  State,  and  what  counties  each  embraces,  and  also  of 
where  the  several  Judges  of  the  Superior  Courts  are,  in 
the  course  of  their  ridings,  and  in  the  course  of  the  dis- 
charge of  their  official  duties  respectively.  This  is  so,  be- 
cause these  matters  are  regulated  by  public  statutes.  Al- 
though the  Judges  may  exchange  particular  Courts  in  their 
respective  districts  with  the  sanction  of  the  Governor,  still 
the  presumption  is,  that  each  is  in  the  particular  district  to 
which  the  law  assigns  him,  and  if  the  contrary  is  the  fact, 
it  must  in  a  proper  way  be  made  to  appear. 

It  appears  from  the  record,  that  the  Judge  of,  and  resid- 
ing in  the  tenth  judicial  district,  gave  the  judgment,  which 
the  appellant  insists  is  void  or  irregular,  on  the  5th  of  Jan- 
uary, 1885,  at  Chambers,  in  Morganton,  in  the  county  of 
Burke,  which  county  is  in  and  forms  part  of  that  district. 
At  the  time  this  judgment  was  given,  regularly  and  prop- 
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erly,  the  Judge  who  gave  it  had  authority  in  the  discharge 
of  his  official  duties  in  the  eleventh  judicial  district,  and 
not  in  the  tenth.  The  statute  (Acts  1885,  ch.  180,  §2)  re- 
districting  the  State,  provided  that  the  Judge  of  the  tenth 
district  should  ride  the  Fall  circuit  thereof  of  1885,  and 
thereafter  he  should  "  ride  the  circuits  and  hold  the  Courts 
of  the  several  districts  in  the  order  of  their  numbers  in  ro- 
tation;" and  §8  of  the  same  statute  provides,  that  "the 
Judge  riding  any  Spring  circuit  shall  hold  all  the  Courts 
which  fall  between  January  and  June,  both  inclusive ;  and 
the  Judge  riding  any  Fall  circuit  shall  hold  all  the  Courts 
which  fall  between  July  and  December,  both  inclusive." 

The  wholesome  purpose  of  the  statutory  provisions  just 
cited  is,  to  establish  order,  and  prevent  confusion  in  the  ex- 
ercise of  judicial  authority  by  the  Judges  of  the  Superior 
Courts.  Each  one  is  assigned  to  and  knows  the  territorial 
subdivision  of  the  State  within  which,  for  a  stated  period  of 
time,  he  may  exercise  his  general  authority  as  Judge,  and 
he  is  not  authorized  to  exercise  his  ordinary  jurisdictional 
power  elsewhere.  The  first  period  in  each  year  begins  on 
the  first  day  of  January,  and  ends  on  the  thirtieth  day  of 
June  inclusive — the  second  beginsthe  first  day  of  July,  and 
ends  the  thirty-first  day  of  December  inclusive.  This  is 
the  just  and  reasonable  import  of  the  statute,  and  thus  the 
periods  are  made  certain  and  definite. 

The  judgment  in  question  was  one  to  be  granted  or  re- 
fused by  the  Judge  in  the  ordinary  exercise  of  his  judicial 
authority — it  was  not  extraordinary  and  exceptional,  and 
did  not  come  within  that  class  of  cases  and  matters  as  to 
which  the  Judge  has  jurisdiction  anywhere  and  everywhere 
in  the  State,  as  in  the  case  of  granting  a  restraining  order, 
and  in  the  like  cases. 

That  each  Judge  of  the  Superior  Court  has  general  juris- 
diction only  in  the  judicial  district  to  which  he  is  assigned 
by  the  statute,  except  in  case  of  the  exchange  of  Courts  with 
33* 
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another  Judge,  or  of  special  commission  to  hold  a  special 
term  of  Court  in  a  particular  county,  seems  to  have  been  un- 
derstood as  the  law  ever  since  the  present  system  of  judica- 
ture in  this  State  was  established.  Bear  v.  CoheUy  65  N.  C, 
511;  Myers  v.  Hamilton,  Ibid.,  567;  Morrm  v.  WhiJteheadj 
Ibid.,  637;  Howse  v.  Mauney,  66  N.  C,  221 ;  Corbin  v.  Berry, 
83  N.  C,  27 ;  Galbreath  v.  EvereU,  85  N.  C,  546. 

It  follows  that  the  Judge  had  no  jurisdiction  to  grant  the 
supposed  judgment  of  which  the  appellante  complain.  It 
was  therefore  void,  and  should  have  been  so  declared  by  the 
Court  below. 

The  motion  of  the  appellees  pending  before  the  Judge  of 
the  tenth  judicial  district  at  the  time  he  passed  into  the 
eleventh,  should  have  been  left  to  be  disposed  of  by  his  suc- 
cessor. 

There  is  error.  The  order  appealed  from  must  be  reversed, 
and  further  proceedings  had  in  the  matter  of  the  motion,  ac- 
cording to  law.  To  that  end,  let  this  opinion  be  certified  to 
the  Superior  Court.    It  is  so  ordered. 

Error.  Reversed. 


STATE  V.  LAFAYETTE  NASH. 


Liquors — Prohibition  Laws — Special  VerdicL 


1.  Where  a  special  verdict  is  returned,  no  appeal  lieB  until  tiiere  has 

been  a  judgment  entered  on  the  verdict. 

2.  Under  the  provisionB  of  ch.  82  of  The  Code,  the  sale  of  domestic  wine 

18  not  prohibited. 

8.  It  IB  intimated  that  the  provision  of  ch.  82  of  The  Code,  allowing  the 
sale  of  home-made  wine,  while  prohibiting  that  raised  in  other 
States,  is  unoongtitationaL 
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4.  Where  an  act  made  the  Bale  of  wines  imported  from  other  States  a 
misdemeanor,  but  allowed  the  sale  of  domestic  wine;  It  vxia  held, 
that  although  the  provision  in  regard  to  domestic  wine  might  be 
unconstitutional,  yet  it  did  not  make  the  sale  of  such  wines  a  mis- 
demeanor under  the  act,  but  that  the  provision  in  regard  to  foreign 
wines  might  be  inoperative. 

i  5.  Qucere,  whether  an  act  which  forbids  the  sale  of  spirituous  liquors, 

I  includes  in  its  inhibition  the  sale  of  vinous  and  malt  liquors. 

{State  V.  Lockyear,  95  N.  C,  688;  cited  and  approved). 

Indictment,  heard  before  PhUips,  Judge,  and  a  jury,  at 
July  Criminal  Term,  1886,  of  Wake  Superior  Court. 

The  defendant  is  charged  with  selling  spirituous  liquors 
in  a  township  in  which  prohibition  prevails,  in  violation  of 
§3116  of  The  Code.  Upon  the  trial  of  his  plea  of  not  guilty, 
the  jury  rendered  a  special  verdict  in  these  terms :  '^  At  an 
election  regularly  called  and  held  in  Raleigh  township,  in  said 
county,  on  the  first  Monday  in  June,  1886,  under  the  pro- 
visions of  chapter  32,  vol.  2,  of  The  Code,  to  ascertain  whether 
q>irituous  liquors  might  be  sold  in  said  township,  a  majority 
of  the  qualified  voters  of  said  township  voted  tickets  on  which 
was  written  the  word,  "  Prohibition ;"  and  that  no  election 
has  since  been  held  reversing  said  election,  and.  the  result  of 
said  election  in  favor  of  prohibition  was  duly  declared  by 
lawful  authority  two  days  thereafter. 

"  That  on  the  15th  day  of  July,  1886,  the  defiwdant  sold 
to  the  witness  for  the  State,  who  was  of  full  age,  a  corked 
and  sealed  bottle  of  wine,  manufactured  in  this  State,  from 
grapes  raised  in  this  State  and  containing  no  foreign  admix- 
ture of  spirituous  liquor,  but  deriving  its  ardent  spirit  from 
vinous  fermentation  only,  and  the  same  was  not  sold  to  be 
drunk  on  the  premises  where  sold,  aikl  was  not  drunk 
thereon. 

"If,  upon  these  facts,  the  Court  be  of  opinion  that  the  de- 
fendant is  guilty,  then  the  jury  so  find  for  their  veidict ;  but 


516  IN  THE  SUPREME  COURT. 


State  v.  Nash. 


if  the  Court  be  of  a  contrary  opinion,  then  the  jury  for  their 
verdict  find  the  defendant  not  guilty." 

The  Court  adjudged  the  defendant  not  to  be  guilty,  and 
the  State  appealed. 

The  Afioryiey- General  J  for  the  State. 

Messrs.  E.  R.  Stamps  and  B.  T.  Gray,  for  the  defendant. 

Smith,  C.  J.,  (after  stating  the  facts).  The  record  has  the 
same  defect  that  was  found  to  exist  in  the  case  of  the  State 
V.  Lockyear,  95  N.  C,  633,  and  must  be  disposed  of  in  the 
same  manner.  The  action  of  the  Court  perfects  the  verdict 
by  removing  that  which  made  it  conditional,  and  as  in  case 
of  a  general  verdict,  calls  for  a  judgment  discharging  the  de- 
fendant, if  there  are  no  other  charges  against  him  requiring 
a  further  detention. 

The  argument  has  been,  however,  upon  the  merits,  the 
liability  of  the  defendant  to  a  criminal  prosecution  upon  the 
facts  found;  and  as  tlie  question  is  one  of  public  interest  and 
ought  to  be  settled,  we  will  proceed  to  express  the  conclusion 
at  which  we  have  arrived,  as  was  done  in  the  former  case. 

The  section  (3116)  which  makes  the  selling  of  any  "spirit- 
uous li(jUor"  within  a  prohibited  district  a  misdemeanor,  is 
part  of  chapter  32  of  The  Code^  and  the  first  section  thereof 
(3110),  in  express  terms,  sanctions  the  sale  of  "wines  from 
grapes,  blackberries,  currants,  gooseberries,  raspberries  and 
strawberries  manufactured  in  this  State  from  fruit  raised  in 
the  State,"  when  "sold  in  bottles  corked  or  sealed  up  and 
not  to  be  drunk  on  the  premises,"  and  which  wines  do  not 
"contain  any  foreign  admixture  of  spirituous  liquors"  and 
^*  derive  their  ardent  ispirit  from  vinous  fermentation." 

The  special  verdict  finds  all  the  conditions  necessary  for 
-exoneration  in  the  act  imputed  as  criminal.  The  statute  does 
no^t,  therefore,  ponish  the  act  of  the  defendant,  and,  as  mod- 
ified, has  no  application  to  what  he  did.     The  Attorney- 
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General  urges  that  this  qualifying  portion  of  the  enactment 
is  in  conflict  with  the  Constitution  of  the  United  States  in 
discriminating  in  favor  of  home  products,  and,  therefore,  be- 
ing void,  leaves  the  other  section  in  operation.  But  these 
consequences  do  not  follow.  The  discrimination  may  be  in- 
operative when  it  affects  injuriously  the  interests  and  rights 
of  those  who  undertake  to  dispose  of  similar  products  of 
other  States  introduced  into  this,  but  it  cannot  lop  off  an 
essential  exception  or  qualification  of  the  penal  statute,  and 
leave  the  penal  part  of  it  in  force.  It  must  stand  or  fall  in 
the  form  which  the  legislative  will  has  assumed,  and  the  sale 
of  such  wines  as  are  described  is  not  prohibited.  The  in- 
validity of  an  essential  interwoven  part  of  the  enactment 
may  avoid  it  altogether,  where  it  is  sought  to  be  enforced 
against  one  who  sells  similar  wines  manufactured  in  another 
State,  but  this  unauthorized  discrimination  cannot,  in  dis- 
regard of  the  legislative  intent,  render  that  an  offence  not 
made  such  in  the  act  itself. 

The  argument  at  the  bar  has  been  principally  directed  to 
an  inquiry  as  to  the  meaning  of  the  term  "spirituous 
liquors,"  in  which  we  do  not  propose  to  follow,  further  than 
to  say,  the  inclination  of  our  opinion,  in  construing  this  pe- 
nal enactment  in  connection  with  the  use  of  the  words  in 
other  parts  of  The  Code,  is  to  confine  it  to  such  liquors  as 
are  formed  from  distillation,  and  not  to  extend  it  to  such  as 
generate  alcohol  by  vinous  fermentation  only,  according  to 
the  definitions  given  both  by  Dr.  Webster  and  Dr.  Worcester  in 
their  dictionaries.  But  we  leave  the  point  undecided,  and 
open  for  a  fuller  consideration,  when  it  shall  be  directly  pre- 
sented and  require  determination. 

But  the  appeal  must  be  dismissed,  and  this  will  be  certi- 
fied for  final  judgment  in  the  Court  below. 

Dismissed. 
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ACCEPTANCE  : 

1.  Where  a  comuiission  merchant  wrote  to  his  customer  that  a  cer- 
!  tain  amount  was  due  him  and  that  he  might  draw  for  it,  which 

j  letter  the  customer  showed  to  the  plaintiff  who  took  the  drafts  on 

I  its  credit,  but  the  commission  merchant  afterwards   refused  to 

accept  it,  when  the  plaintiff  sued  both  the  drawer  and  the  com- 
mission merchant;  It  was  held,  that  the  liability  of  both  was  ex 
contractu,  and  if  the  amount  was  under  two  hundred  dollars  a 
justice  had  jurisdiction.     Nimocks  v.  Woody,  1. 

2.  Where  such  letter  was  written  on  March  29th,  and  draft  was 
drawn  on  April  4th,  it  is  not  such  delay  as  will  discharge  the 
drawees,  it  not  appearing  that  any  harm  had  come  to  them  by  the 
delay.    Ibid, 

3.  A  letter  written  to  the  drawer  within  a  reasonable  time  before  or 
after  the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  to 
\>e  mistaken,  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  takes  the  bill  on  the  credit  of  the  letter,  a  virtual  acceptance^ 
and  binds  the  person  who  makes  the  promise,  even  although  there 
be  no  funds  in  his  hands  belonging  to  the  drawer,  if  the  bill  be 
drawn  payable  at  a  fixed  time,  and  not  at  or  after  sight.     Ibid. 

4.  If  in  such  case,  the  bill  be  drawn  payable  at  or  after  sight,  and  is 
for  the  entire  amount  named  in  the  letter,  the  payee  can  maintain 
an  action  against  the  drawee  as  the  equitable  assignee  of  the  fund; 
as  it  seems  in  such  case  the  drawee  would  not  be  liable  as  accep- 
tor, unless  the  draft  was  drawn  in  precise  accordance  with  the 
terms  of  the  letter.     Ibid. 

ACCOMPUCE : 

1.  A  conviction  upon  the  uncorroborated  evidence  of  an  accomplice 
is  legal,  although  it  is  the  almost  universal  custom  of  trial  Judges 
to  instruct  juries  that  they  should  be  cautious  in  convicting  on 
such  evidence.    State  v.  Miller,  484. 

2.  The  corroboration  of  an  accomplice  ought  to  be  as  to  some  mat- 
ter, the  truth  or  falsehood  of  which  goes  to  prove  or  disprove  the 
offence  charged  against  the  prisoner.     Ibid. 

ACTION  TO  RECOVER  LAND  : 

1.  Where  the  complaint  in  an  action  against  several  defendants  to 
recover  land  described  the  locus  in  quo  as  several  tracts  adjoin- 
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ing  each  other  and  situated  in  the  conntieB  of  Cumberland  and 
Bladen,  of  which  the  defendants  are  in  pooooomon  and  wrongf oily 
withhold  from  the  pUuntiils;  It  was  hM.,  that  under  this  aU^;a- 
ticHi,  the  Superior  Court  of  Cumberland  had  jurisdiction.  Thames 
T.  J<me»,  121. 

2.  One  tenant  in  common  may  sue  without  joining  his  co-tenants  for 
the  recovery  of  the  poososnion  of  the  common  property.    /ML 

Z,  Where  in  an  action  to  recover  land,  the  plaantiflF  sets  out  his  claim 
of  title,  the  allegations  in  this  respect  cannot  render  the  complaint 
demurrable  on  the  ground  that  it  joins  several  distinct  causee  of 
action.    Ibid. 

4.  Where  in  an  action  to  recover  several  tracts  of  land,  in  the  sepa- 

rate possession  of  several  defendants,  the  complaint  doee  not  allege 
of  which  tract  each  defendant  is  in  possession;  It  was  heid,  that 
it  constituted  no  ground  for  demurrer.    Ibid. 

•6.  The  map  of  a  city  or  town,  which  is  adopted  and  recognized  by 
the  municipal  authorities  as  correct,  is  competent  evidence  to  es- 
tablish the  location  of  a  lot  in  the  city.    Davidson  v.  Arledge^  172. 

6.  In  order  to  show  title  out  of  the  State  by  a  possession  for  thirty 

years,  it  is  not  necessary  to  show  any  privity  between  the  differ- 
ent occupants.    Ibid. 

7.  Where  there  is  a  dispute  as  to  the  dividing  line  between  two  ad- 

joining tracts,  the  acts  and  admissions  of  the  adjoining  proprie- 
tors recognizing  one  line  as  the  true  one,  are  evidence  of  its  loca- 
tion when  the  line  is  unfixed  and  uncertain,  but  where  it  is  well 
ascertained  such  acts  and  admissions  are  not  competent  evidence 
either  to  change  the  line  or  to  estop  the  party  from  setting  up  the 
true  line.    Ibid. 

5.  It  seemSy  that  such  acts  will  entitle  the  losing  party  to  recover  the 

value  of  the  improvements  he  may  have  put  on  the  land  in  good 
faith.    Ibid. 

9.  Where  after  finding  judgment  in  the  Supreme  Court,  it  was  sug- 
gested that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiff  had  remained  in 
possession  of  the  land  and  become  liable  for  additional  rents;  It 
was  held,  that  the  right  could  not  be  enforced  in  this  action,  but 
the  defendant  must  bring  a  new  action  to  ascertain  the  amount 
of  such  additional  liability.    Pearson  v.  Carr,  194. 

10.  Under  the  former  practice,  in  an  action  of  ejectment  or  trespass, 
damages  were  awarded  only  up  to  the  time  of  bringing  the  action, 
but  under  the  present  system,  they  are  recoverable  up  to  the  time 
of  the  trial.     Ibid. 


INDEX.  528 


11.  The  fact  that  one  of  the  parties  listed  the  land  in  controversy  t^ 
taxation,  and  paid  the  taxes  assessed,  htfore  there  w<u  any  eoniro- 
veny  about  it^  and  that  the  other  did  not,  are  admissible  in  evi- 
dence to  be  considered  by  the  jnry,  with  other  evidence,  tending 
to  show  the  claim  of  title  to,  and  possession  of  the  land  by  the  par^ 
ties,  and  their  acts  and  conduct  towards  it.    Atuitin  v.  King^  810. 

Id.  The  tax^lists  are  admissible  in  evidence  to  show  these  facts.    Ibid. 

1.  An  action  must  be  brought  against  an  executor  or  administrator  by 

a  creditor,  legatee  or  next  of  kin  of  the  decedent  within  six  yesors 
after  the  filing  of  the  final  account,  or  it  will  be  barred  by  the 
statute.    Andres  v.  P&well,  166. 

2.  The  rule  announced  in  Syme  v.  Badger ,  96  N.  C  ,  197,  affirmed  that 

a  suit  by  a  creditor  to  subject  the  descended  land  in  the  hands  of 
the  heir  to  the  payment  of  the  ancestor's  debts  is  barred,  if  not 
brought  within  seven  years  after  grant  of  administration  and 
advertisement  for  creditors.    Ibid. 

8.  When  an  issue  was  as  to  assets  in  the  hands  of  an  administrator  to 
pay  debit  of  the  intestate,  it  was  not  erroneous  for  the  Court  to 
refuse  to  allow  execution  to  issue  de  bants  prapriis  before  such 
issue  was  tried.    Dickerson  v.  WUcooeon,  809. 

ADVERSE  POSSESSION : 

(See  P06SB88ION.) 

AGENT: 

1.  An  agent,  to  bind  a  principal  imder  seal,  must  have  authority  con- 

ferred by  ^  writing  under  seal;  and  a  sealed  instrument  which  is 
changed  by  an  agent  who  has  no  authority  by  writing  under  seal, 
has  no  force  to  bind  the  principal.    Humphreys  v.  Finch ,  808. 

2.  When  a  principal  verbally  authorizes  an  agent  to  fiU  up  with  a 

specific  sum  a  blank  in  a  bond,  left  with  him  for  that  purpose, 
and  then  to  deliver  it  in  its  completed  form  and  obtain  money  on 
it,  and  another  person  acting  in  good  faith  and  with  no  knowledge 
of  these  facts  advances  money  on  such  bond,  such  principal  is 
estopped  from  setting  up  the  defence  of  want  of  authority  in  the 
agent,  and  denying  his  liability  on  the  bond.    Ibid, 

8.  But  if  such  bond  were  invalid,  this  would  not  invalidate  the  act  of 
borrowing,  which  was  thus  authorized,  nor  remove  the  liability 
thus  incurred  bv  those  whose  names  are  subscribed  to  the  bond 
and  on  whose  credit  the  borrowing  took  place;  and  this  is  hardly 
a  departure  from  the  form  of  demand  in  this  action.    Ibid. 
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AGREEMENT  OF  COUNSEL : 

No  agreement  of  counsel  will  be  recognized  unless  in  writing  and 
signed  by  both  parties.    Simmons  v.  My'g  Co,,  89. 

AMENDMENT : 

1.  Where  a  suit  in  equity  was  pending  in  the  Supreme  Court  at  the 

time  of  the  adoption  of  the  present  system  of  procedure,  the  Supe- 
rior Courts  are  the  proper  tribunals  to  proceed  with  the  cause,  and 
this  Court  can  make  no  order  in  it,  except  to  remand  the  papers. 
White  V.  Butcher,  7. 

2.  Where  in  such  case,  a  decree  had  been  made  in.. this  Court  settling 

the  rights  of  the  parties,  and  only  the  final  accounts  remained  to 
be  taken,  the  Supenor  Courts  cannot  allow  amended  pleadings  to 
be  filed,  or  the  rights  of  the  parties  as  settled  by  the  decree  to 
be  varied,  but  must  proceed  with  the  cause  in  accordance  with 
the  decree.     Ibid. 

3.  If  a  statute  creating  an  offence  is  amended  in  any  important  partic- 

ular, a  bill  of  indictment  for  an  offence  committed  before  the  act 
was  amended,  but  which  was  found  after  the  passage  of  the 
amending  act,  should  charge  the  offence  under  the  old  act,  and 
continue  an  averment  that  the  offence  was  committed  before  the 
amendment  was  passed.     State  v.  Massey,  465. 

4.  Where  a  statute  only  undertakes  to  amend  one  already  on  the  stat- 

ute books,  it  will  be  presumed  that  it  did  not  intend  to  repeal  it> 
unless  there  is  an  express  repealing  clause.     /  hid. 

ANSWER : 

1.  Where  a, statute  giving  a  right  of  action  contains  a  proviso j  the 

plaintiff  need  not  negative  it,  but  if  the  case  falls  within  the  pro- 
viso the  defendant  must  set  it  up  in  the  answer.  Wadswortk  v. 
Stewart,  116. 

2.  The  defendant,  in  his  answer,  commingles  the  facts  which  he  relies 

on  both  as  ground  for  a  rescission  of  the  contract,  sued  on  by 
plaintiff,  and  also  as  constituting  a  counter-claim;  Held,  that 
when  relied  on  as  ground  for  rescission  of  the  contract,  these 
facts  were  deemed  to  be  denied  without  replication.  Stanton  v.. 
Hughes,  318. 

3.  Under  an  order  of  reference,  by  consent,  containing  directions  to 

the  referee  to  ascertain  what  sums  the  clerk  and  master  had  re- 
ceived, when  received,  and  a  further  provision  that  **  his  decision 
of  the  law  is  open  to  revision  in  this  and  other  Courts  having 
jurisdiction,"  it  is  competent  for  the  defendant  to  set  up  the  pre- 
sumption of  payment  from  lapse  of  time,  notwithstanding  no  an- 
swer was  filed.     Kerlee  v.  Corpening,  330. 
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APPEAL  : 

1.  Where  the  motion  for  a  new  trial  is  addressed  to  the  discretion  of 

the  trial  Judge,  his  action  is  not  the  subject  of  review  on  appeal. 
Jones  V.  Parker y  33. 

2.  An  appeal  will  not  be  dismissed  because  there  is  no  statement  of 

the  case  or  assignment  of  error,  as  neither  is  necessary  to  perfect 
the  appeal,  but  if  no  error  appears  in  the  record  in  such  case,  the 
judgment  will  be  affirmed.     Simmons  v.  M'f'g  Co.^  89. 

3.  The  objection  of  the  want  of  jurisdiction,  or  that  the  complaint 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  may 
be  made  in  the  Supreme  Court  for  the  first  time,  although  no 
error  whatever  is  assigned  in  the  record.     Ibid. 

4.  The  appeal  will  be  dismissed  when  it  does  not  appear  in  the  record 

that  an  appeal  was  taken.    Ibid. 

5.  Where  a  paper  appeared  in  the  transcript,  purporting  to  be  the  case 

on  appeal,  but  it  was  signed  only  by  the  appellant's  counsel,  and 
there  was  nothing  to  show  that  it  had  been  served  on  the  appellee 
or  his  counsel,  or  that  either  of  them  liad  ever  seen  it,  it  will  no^ 
be  considered.     Ibid. 

6.  No  agreement  of  counsel  will  be  recognized,  unless  in  writing  and 

signed  by  both  parties.    Ibid. 

m 

7.  No  order  of  reference  can  be  made  to  ascertain  any  facts  taking 

place  after  the  final  judgment.     Pearson  v.  Carr,  194. 

8.  After  final  judgment  in  the  Supreme  Court,  the  Superior  Court  has 

no  power  to  order  a  further  reference,  or  to  take  any  action  in  the 
cause.     Ibid. 

9.  So,  where  after  finding  judgment  in  the  Supreme  Court,  it  was  sug- 

gested that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiif  had  remained  in 
possession  of  the  land  and  become  liable  for  additional  rents:  It 
voas  held  J  that  the  right  could  not  be  enforced  in  this  action,  but 
the  defendant  must  bring  a  new  action  to  ascertain  the  amount  of 
such  additional  liability.     Ibid. 

10.  Where  the  Supreme  Court  has  passed  upon  the  effect  of  record  and 

documentary  evidence  in  one  app>eal  and  remanded  the  case  for  a 
new  trial,  it  is  not  error  for  the  trial  Judge  to  refuse  to  submit  an 
issue  to  be  found  only  on  such  evidence,  when  it  was  declared  by 
this  Court  to  be  insufficient  for  that  purpose.  McMillan  v.  Ba- 
fcer,  197. 

11.  The  ruling  of  the  Supreme  Court  in  such  case  is  not  res  judicata. 

Ibid. 
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12.  Where  there  is  a  verdict  in  favor  of  the  appellee,  the  Supreme  Ck>urt 

can  only  award  a  new  trial  for  error  committed  on  the  trial  before 
the  jury,  and  cannot  reform  the  verdict  or  give  final  judgment 
for  the  appellant.     Ibid, 

13.  An  appeal  which  is  docketed  in  the  Supreme  Court  at  any  time  dur- 

ing the  Term  next  after  it  was  taken,  is  in  time,  and  will  not  be 
dismissed,  except  as  provided  by  Rule  2,  par.  8.  Rollins  v.  Love^ 
210. 

14.  If  the  appeal  is  not  docketed  before  the  call  of  the  district  in  which 

it  belongs,  the  appellee  may  move  to  docket  and  dismiss  under 
Rule  2,  par.  8.    Ibid, 

15.  An  appeal  will  not  be  dismissed  because  of  defects  in  the  undertak- 

ing on  appeal,  unless  the  provisions  of  chapter  121,  Laws  of  1887^ 
are  observed.    Ibid, 

16.  As  this  statutory  regulation  only  affects  the  procedure,  the  Legialft- 

ture  had  power  to  make  its  terms  applicable  to  appeals  pending  at 
the  time  of  its  passage.    Ibid, 

17.  Where  a  judgment  is  rendered  against  two  defendants,  one  only  of 

whom  appeals,  the  appeal  does  not  vacate  the  judgment  as  to  the 
defendant  who  does  not  appeal.    Ibid, 

18.  Where  two  defences  are  pleaded,  and  the  Court  below  gives  judg- 

ment for  the  defendant  on  one  of  them  without  trying  the  other, 
which  judgment  is  reversed  on  appeal,  the  case  will  be  remanded 
in  order  that  the  other  defence  may  be  tried.  Setzer  v.  Setzer,  352. 

19.  No  appeal  lies  from  a  judgment  setting  aside  a  verdict  because  it  is 

against  the  weight  of  evidence.    Stanton  v.  Hitghes,  818. 

20.  No  appeal  lies  from  the  refusal  of  a  Judge  to  grant  a  new  trial  for 

newly  discovered  evidence.    State  v.  StameSf  428. 

21.  Wh^re  in  a  criminal  proceeding,  the  prisoner  fippealed  from  the 

judgment,  which  was  affirmed  by  the  Supreme  Court,  and  upon 
receiving  the  certificate  the  Judge  of  the  Superior  Court  passed 
the  same  sentence  which  had  before  been  impoeed,  from  which 
the  defendant  again  appealed,  but  without  assigning  any  error  or 
showing  any  new  facts,  the  appeal  will  be  dismissed.  State  ▼. 
IffOer,  450. 

22.  The  State  has  no  appeal  from  a  judgment  releasing  a  prisoner  in  a 

habeas  corpus.    Ibid,  451. 

28.  Where  a  defendant  has  lost  his  appeal,  bat  is  granted  a  writ  of  cer- 
tiorari in  lien  thereof,  the  granting  of  the  writ  has  the  effect  of 
an  appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bailable, 
he  is  entitled  to  bail.    State  v.  Walters,  489. 

24.  Where  a  special  verdict  is  returaed,  no  aptpeal  lies  until  there  has 
been  a  judgment  entered  on  the  verdict.    State  v.  Nash^  514. 
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APPEAL— ASSIGNMENT  OF  ERROR : 

1.  Where  issues  are  submitted  which  are  not  raised  "by  the  pleadings 

without  objection  in  the  Court  below,  objection  cannot  be  made 
to  them  for  the  first  time  in  this  Court,  and  the  findings  must 
stand.     Porter  v.  R.  JR.  Co.,  66. 

2.  An  appeal  will  not  be  dismissed  because  there  is  no  statement  of 

the  case  or  assignment  of  error,  as  neither  is  necessary  to  perfect 
the  appeal,  but  if  no  error  appears  in  the  record  in  such  case,  the 
judgment  will  be  affirmed.    Sirmnons  v.  M  '/'y  Co.,  b9. 

3.  The  objection  of  the  want  of  jurisdiction,  or  that  the  complaint 

does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  may 
be  made  in  the  Supreme  Court  for  the  first  time,  although  no 
error  whatever  is  assigned  in  the  record.    Ibid, 

4.  Unless  errors  are  assigned  in  the  record  expressly  or  by  necessary 

implication,  the  judgment  will  be  affirmed.    Dupree  v.  Tuten,  94. 

5.  While  a  judgment  may  be  irreg^ular  or  erroneous,  yet  if  no  objec- 

tion is  made  to  it  on  that  particular  ground,  it  will  not  be  re- 
versed.   Brooks  V.  Brooks,  186. 

6.  Where  neither  the  record  nor  the  case  on  appeal  shows  any  excep- 

tion or  assignment  of  error,  the  judgment  will  be  affirmed.  Car- 
roll V.  Barden,  191. 

7.  Where  the  assignment  of  error  to  the  Judge's  charge  to  the  jury^ 

was  *'  that  the  appellant  excepted  to  the  whole  charge  and  espe- 
cially to  the  instmction  on  the  third  issue;'*  It  toas  ?ield,  that  such 
aasignment  of  error  was  improper.    Barber  v.  Roseboro,  192. 

8.  Even  if  improper  evideiice  is  admitted,  the  error  is  cured  if  the 

trial  Judge  in  his  charge  instructs  the  jury  not  to  consider  it. 
Bridgers  v.  JE>iS,  222. 

9.  Where  relief  may  be  had  in  a  pending  action,  it  must  be  sought  by 

a  motion  in  that  cause,  and  if  a  new  action  is  brought  it  wiU  be 
dismissed  by  the  Court  ex  mero  motu,  if  the  objection  is  not  taken 
by  the  defendant.    Hudson  v.  Coble,  260. 

10.  Where  any  part  of  the  Judge's  charge  is  excepted  to,  the  exception 

riiould  pohxtjOutspecifioaUy  wherein  the  error  oonaists.  Boggan 
v.  Horn,  268. 

11.  Where  at  the  commencement  of  the  trial  certain  issues  were  agreed 

upon  by  the  jMurties  to  the  action,  but  subsequently  the  Court  sub- 
stituted others  without  objection;  Held,  that,  after  verdict  an 
exception  that  such  issues  were  not  properly  submitted  came  too 
late.    Fh^er  v.  Alexander,  885. 
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12.  It  cannot  be  assigned  as  error  that  the  trial  Judge  told  the  Solicitor 
how  many  jurors  he  might  put  to  the  foot  of  the  panel,  it  not  be- 
ing shown  that  it  caused  any  harm  to  the  prisoner.  State  v. 
Sloan,  499. 

APPEAL— CASE : 

1.  Where  there  is  a  conflict  between  the  record  and  the  case  on  appeal, 

the  record  must  prevail,  but  where  matters  are  stated  in  the  case, 
in  regard  to  which  the  record  is  silent,  they  will  be  accepted  as 
facts.    McNeill  v.  Lavrton,  16. 

2.  A  certiorari  in  order  to  correct  the  case  on  appeal  will  not  be 

granted,  when  it  appears  from  the  petition  that  the  particulars  in 
which  the  petitioner  asks  to  have  it  changed  are  not  material  to 
the  proper  hearing  of  the  case.     Porter  v.  Tlie  Railroad,  %9, 

3.  Where  it  is  sought  to  have  the  case  as  settled  by  the  Judge  corrected 

by  a  certiorari,  the  petitioner  should  set  out  his  grounds  for  be- 
lieving that  the  Judge  would  make  the  corrections  if  given  an 
opportunity,  and  not  merely  that  he  believes  that  probably  the 
Judge  would  do  so.     Ibid. 

4.  An  appeal  will  not  be  dismissed  because  there  is  no  statement  of 

the  case  on  assignment  of  error,  as  neither  is  necessary  to  perfect 
the  appeal,  but  if  no  error  appears  in  the  record  in  such  case,  the 
judgment  will  be  aflirmed.    Simmons  v.  Manufacturing  Co.,  89. 

o.  The  objection  of  the  want  of  jurisdiction,  or  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  mav 
be  made  in  the  Supreme  Court  for  tl>e  first  time,  although  no  error 
whatever  is  assigned  in  the  record.     Itnd. 

6.  Where  a  paper  appeared  in  the  transcript,  purporting  to  be  the  case 

on  appeal,  but  it  was  signed  only  by  the  api-ellant't*  counsel,  and 
there  was  nothing  to  show  that  it  had  been  served  on  the  appellee 
or  his  counsel,  or  that  either  of  them  had  ever  seen  it,  it  will  not 
be  considered.     Ibid.  < 

7.  A  certiorari  to  correct  a  case  on  appeal  will  not  be  granted  w^hen 

it  appears  that  the  omissions  complained  of  were  not  made  by  the 
Judge  by  any  inadvertence  or  oversight,  and  there  is  no  reason  to 
believe  that  the  trial  Judge  would  amend  the  case  if  given  an  op- 
portunity.   State  V.  Sloan,  499.  ,_ 

5.  Where  exception  is  taken  that  the  trial  Judge  refused  certain  pray- 

ers for  instruction,  in  preparing  the  case  for  this  C/Ourt,  the  pray- 
ers for  instruction,  and  so  much  of  the  evidence  as  bears  upon 
them,  should  be  set  out  in  the  case,  and  not  merely  a  statement 
that  the  instructions  asked  were  substantially  given  in  the  charge 
to  the  jury.     Ibid. 
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APPEAL— UNDERTAKING  ON : 

An  appeal  will  not  be  dismissed  because  of  defects  in  the  under- 
taking on  appeal,  unless  the  provisions  of  ch.  121,  Laws  1887,  are 
complied  with,  and  this  Act  includes  appeals  pending  at  the  time 
of  its  passage.    Rollins  v.  Lovey  210. 

ARBITRATION  AND  AWARD : 

1.  Unless  a  submission  to  arbitration  is  made  under  an  order  of  the 

Court,  the  award  cannot  be  made  a  judgment  of  the  Court,  except 
by  consent.     Long  v.  Fitzgerald,  39. 

2.  Where  a  party  files  exceptions  to  an  award  and  seeks  to  have  it 

modified  by  the  Court,  he  waives  all  objection  to  the  fact  that  the 
submission  was  made  in  pais,  and  the  Court  can  proceed  to  act 
on  the  award  as  if  it  had  been  made  under  an  order  in  the  cause. 
Ibid. 

3.  Where  all  matters  embraced  in  an  action  are  snbmitted  to  arbitra- 

tors, and  they  make  no  mention  in  their  award  of  one  item  of 
charge  claimed  by  one  of  the  parties,  they  will  be  taken  to  have 
disallowed  it.     Ibid. 

ARREST  AND  BAIL : 

1.  It  is  the  duty  of  the  Clerk  of  the  Court,  upon  the  application  of 

the  plaintiff,  to  issue,  in  proper  cases,  the  execution  against  the 
person,  under  §§442,  447  and  448  (3)  of  The  Code.  Kinney  v. 
Laughofour,  325. 

2.  Such  execution  should  command  the  sheriff  to  arrest  the  defend- 

ant and  commit  him  to  the  jail  of  the  county  from  which  it  issued, 
until  he  shall  pay  the  judgment  or  be  discharged  according  to 
law.     Ibid. 

3.  Section  291  (2)  of  TJie  Code,  authorizing  the  arrest  of  a  person  in 

an  action  for  seduction,  is  not  in  conflict  with  the  provision  of 
the  Constitution  prohibiting  imprisonment  for  debt.     Ibid. 

ARREST  OF  JUDGMENT : 

1.  Judgment  can  be  arrested  only  for  some  matter  appearing  on  the 

face  of  the  record,  or  for  some  matter  which  ought  to  be  in  the 
record,  but  is  not  there.     State  v.  3heppard,  401. 

2.  The  endorsement  on  the  back  of  an  indictment  is  no  part  of  the 

record.     Ibid. 

3.  The  objection  that  there  is  a  failure  of  proof  must  be  taken  before 

verdict,  and  cannot  be  taken  on  a  motion  in  arrest  of  judgment. 
State  V.  Thompson  J  496. 

34* 
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ARSON: 

1.  Where  the  defendant  was  indicted  for  setting  fire  to  an  outhouse, 

evidence  is  competent  to  show  that  at  the  same  time  an  attempt 
was  made  to  fire  a  dwelling-house  near  it,  the  evidence  direct! j 
connecting  the  defendant  with  the  latter  attempt.  State  v .  Thomp- 
soTif  496. 

2.  Where  the  defendant  was  indicted  for  burning  an  outhouse,  it  is 

competent  to  show  threats  made  by  him  against  the  son  and 
grandson  of  the  owner  of  the  house.    Ibid. 

3.  Unquestioned  evidence  of  possession  is  sufiicient  proof  of  owner- 

ship in  an  indictment  for  arson.     Ibid. 

BAIL: 

Where  a  defendant  has  lost  his  appeal,  but  is  granted  a  writ  of 
certiorari  in  lieu  thereof,  the  granting  of  the  writ  has  the  effect 
of  an  appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bail- 
able, he  is  entitled  to  bail.    State  v.  Waiters,  489. 

BANKRUPTCY  : 

1.  The  plaintiff  R.  S.,  having  been  adjudicated  a  bankrupt,  and  the 

land  in  controveray  having  been  assigned  to  him  as  his  homestead 
in  the  bankruptcy  proceedings,  it  is  exempt  from  sale  under  exe- 
cution issued  on  a  judgment  for  a  fiduciary  debt  which  is  not  dis- 
charged by  his  discharge  in  bankruptcy.   Simpson  v.  Houston,  344. 

2.  This  exemption  from  sale  under  execution  against  the    home- 

steader follows  the  land  when  conveyed  by  him  to  another  party. 
Ibid. 

BETTERMENTS : 

Where  there  is  a  dispute  as  to  the  dividing  line  between  two  adjoin- 
ing tracts  of  land,  the  acts  and  admissions  of  the  adjoining  proprietors 
recognizing  one  line  as  the  true  one,  may  entitle  the  losing  party  to 
improvements  he  may  have  put  on  the  land  in  good  faith.  Davidson  v. 
Arledge,  172. 

BICYCLES : 

Where  a  statute  forbade  the  use  of  bicycles  on  a  certain  road,  unless 
permitted  by  the  superintendent  of  the  road,  it  was  held^  that  the 
act  was  not  unconstitutional.    State  v.  Yopp,  477. 

BILL  OF  EXCHANGE : 

(See  Negotiable  Instrubcents.) 


^ 
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BOND : 

1.  When  the  only  issue  submitted  to  the  jmy  is,  "  Was  the  seal  oppo- 
site the  name  of  the  defendant,  on  the  note  at  the  time  that  he 
signed  it,"  evidence  th|Lt  there  was  no  amount  specified  in  the 
note  at  that  time,  and  that  double  the  amount  agreed  on  was  in- 
serted in  the  space  left  for  that  purpose,  after  the  note  was  signed 
by  the  defendant,  was  incompetent,  and  could  only  be  competent 
on  a  general  denial  of  its  execution.     Humphreys  v.  Finchy  803. 

^.  An  agent,  to  bind  a  principal  under  seal,  must  have  authority  con- 
ferred by  a  writing  under  seal ;  and  a  sealed  instrument  which  is 
changed  by  an  agent  who  has  no  authority  by  writing  under  seal, 
has  no  force  to  bind  the  principal.    Ibid. 

3.  When  a  principal  verbally  authorizes  an  agent  to  fill  up  with  a  spe- 

cific sum  a  blank  in  a  bond,  left  with  him  for  that  purpose,  and 
then  to  deliver  it  in  its  completed  form  and  obtain  money  on  it, 
and  another  person  acting  in  good  faith,  and  wit&  no  knowledge 
of  these  facts  advances  money  on  such  bond,  such  principal  is 
estopped  from  setting  up  the  defence  of  want  of  authority  in  the 
agent,  and  denying  his  liability  on  the  bond.     Ibid. 

4.  But  if  such  bond  were  invalid,  this  would  not  invalidate  the  act  of 

borrowing,  which  was  thus  authorized,  nor  remove  the  liability 
thus  incurred  by  those  whose  names  are  subscribed  to  the  bond 
and  on  whose  credit  the  borrowing  took  place ;  and  this  is  hardly 
a  departure  from  the  form  of  demand  in  this  action.     Ibid. 

BOND  TO  MAKE  TITLE  : 

Before  the  act  of  1797,  (The  Code,  §1492,)  when  the  obligor  in  a  bond 
to  make  title  died  before  doing  so,  the  obligee  had  to  look  to  the 
heirs,  but  that  act  conferred  the  power  to  make  title  in  such  cases 
upon  the  administrator,  but  he  could  only  convey  such  title  as  his 
intestate  had,  and  this  only  to  the  purchaser.  Tvntty  v.  Love- 
lace, 54. 

BOUNDARY : 

1.  The  map  of  a  city  or  town,  which  is  adopted  and  recognized  by  the 

municipal  authorities  as  correct,  is  competent  evidence  to  estab- 
lish the  location  of  a  lot  in  the  city.    Davidson  v.  Arledge,  172. 

2.  Where  there  is  a  dispute  as  to  the  dividing  line  between  two  ad- 

joining tracts,  the  acts  and  admissions  of  the  adjoining  proprie- 
tors recognizing  one  line  as  the  true  one,  are  evidence  of  its  loca- 
tion when  the  line  is  unfixed  and  uncertain,  but  where  it  is  well 
ascertained,  such  acts  and  admissions  are  not  competent  evidence 
either  to  change  the  line  or  to  estop  the  party  from  setting  up  the 
true  line.    Ibid. 
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CAVEAT : 

The  fact  that  a  widow  enters  a  caveat  to  a  will  and  contests  its  valid- 
ity, does  not  prevent  her  from  accepting  any  benefit  given  her  by 
the  will,  if  its  validity  is  established,  or  from  entering  her  dissent 
thereto  in  the  proper  time.     Yorkley  v.  Stinson,  286. 

CERTIORARI : 

1.  A  certiorari  in  order  to  correct  the  case  on  appeal  will  not  be 

granted,  when  it  appears  from  the  petition  that  the  particulars  in 
which  the  petitioner  asks  to  have  it  changed  are  not  material  to 
the  proper  hearing  of  the  case.    Porter  v.  The  Railroad^  63. 

2.  Where  it  is  sought  to  have  the  case  as  settled  by  the  Judge  cor- 

rected by  a  certiorari^  the  petitioner  should  set  out  his  grounds 
for  belie^ang  that  the  Judge  would  make  the  corrections  if  given 
an  opportunity,  and  not  merely  that  he  believes  that  probably  the 
Judge  would  do  so.    Ibid. 

8.  Where  a  defendant  has  lost  his  appeal,  but  is  granted  a  writ  of  cer- 
tiorari in  lieu  thereof,  the  granting  of  the  writ  has  the  effect  of 
an  appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bailable, 
he  is  entitled  to  bail.    State  v.  Walters,  489. 

4.  A  certiorari  to  correct  a  case  on  appeal  will  not  be  granted  when 
it  appears  that  the  omissions  complained  of  were  not  made  by  the 
Judge  by  any  inadvertence  or  oversight,  and  there  is  no  reason  io 
believe  that  the  trial  Judge  w^ould  amend  the  case  if  given  an  op- 
portunity.    State  V.  Sloan,  499. 

CHALLENGE  TO  THE  ARRAY : 

Where  a  negro  is  accused  of  crime,  it  is  no  cause  of  challenge  to 
the  array  that  the  special  venire  is  composed  entirely  of  whites, 
there  being  no  charge  of  corruption  or  unfairness  made  against 
the  sheriff.    State  v.  Sloan,  499. 

CITIES : 

(See  Municipal  Corporations.) 

CLERK : 

It  is  the  duty  of  the  Clerk  of  the  Court,  upon  the  application  of  the 
plaintiff,  to  issue,  in  proper  cases,  the  execution  against  the  per- 
son, under  §§442,  447  and  448  (8)  of  The  Code.  Kenney  v.  Laughs 
enhour,  325. 

CODE: 

Section  138 161 

"   145..... 308 

**   158,  subsec.  2, 157 
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Section  154,  subsec.  2,  157.  168 

**   155,  subsecs.  1  and  6, 157 

**   155,  subsec.  6,  169 

162 86 

"   172 148 

**   177 227 

"   185 126 

"   191 87 

191,  Bubsec.  2,  87 

"   193 88 

195,  subsec.  1,  87 

"   283 121 

*»   237 211 

244,  subsec.  2,  20,  876 

"   254 276 

261,  subsec.  3,  329 

**   268 821 

**   291,  subsec.  2,  326 

"   318 277 

^'   321 884 

•*   324 277 

*'   881 269 

**   383 384 

**   387 21,  26 

*   408 71 

"   409 70 

"   410 69,  71 

"   413 888,  478 

*'   420 19 

*•   422 19 

^*   485 276 

"   442 825 

*'   444 829 

"   447 825 

448,  subsec.  8,  825 

**   544 491 

"   550 90 

**   580 27 

'*   590 28 

"*   706 860 

*'       707,  subsec.  17,  416 

"   707,  subsec.  28, 860 

**       786 414 

-'*   886 94 

-*   898 421 
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Section  »85,  subsec.  6,  466 

»86,  subeec.  6,  49T 


996. 

1003 

1069. 

1077 

1078. 

1113. 

1145. 

1234 

1237 

1353. 

1402. 

1424. 


397 

60S 

44^ 

493 

492 

.■ 481^ 

: 450 

491 

454 

45a 

165 

163 

1427 165,  167 

1442 16^ 

1448 140,  166 

1450 141 

1474 140 

1475 140 

1488 164 

1489 165 

1492 56 

1509 165 

1510 165 

1511 166 


1529. 

1532. 

1534 

1617. 

1646. 

1662. 

1739. 


160 

165 

_...  166 

190 

-  454 

454 

470 

1754 222,  323 


1755. 

1759, 

1876. 

1879. 

1880. 

1943 

2036. 

2039. 

2108. 

2116. 


....  221 

....  432 

....  365 

...  365 

....  330 

.  ..  222 

118,  119 

...  316 

....  339 

....  114 
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Section  3118 118 

2121 113 

2124 114 

2677 485 

2709 484 

2826 146,  891 

2967 414,  452 

2968 458 

2972 415 

3110 516 

3116 515 

8448 416 

3648 365 

3764 455 

3766 468 

COMPLAINT : 

1.  The  statement  in  a  complaint  of  redundant  matter,  or  of  evidential 

facts,  is  no  ground  for  demurrer.     Thames  v.  Jones,  121. 

2.  So,  where  in  an  action  to  recover  land,  the  plaintiff  sets  out  his 

claim  of  title,  the  allegations  in  this  respect  cannot  render  the 
complaint  demurrable  on  the  ground  that  it  joins  several  distinct 
causes  of  action.    Ibid. 

3.  Where  in  an  aotion  to  recover  several  tracts  of  land,  in  the  separate 

possession  of  several  defendants,  the  complaint  does  not  allege  of 
which  tract  each  defendant  is  in  possession;  It  was  held,  that  it 
constituted  no  ground  for  demurrer.    Ihid, 

4.  Where  the  complaint  in  an  action  against  several  defendants  to  re- 

cover land,  described  the  locus  in  quo  as  several  tracts  adjoining 
each  other  and  situated  in  the  counties  of  Cumberland  and  Bla- 
den, of  which  the  defendants  are  in  possession  and  wrongfully 
withhold  from  the  plaintiffs;  It  was  held,  that  under  this  allega- 
tion the  Superior  Court  of  Cumberland  had  jurisdiction.      I  hid, 

CONDITION : 

1.  A  proviso  in  a  deed  in  absolute  restrain  of  all  alienation  is  void, 

but  such  condition  if  limited  and  reasonable  in  its  application  and 
as  to  the  time  when  it  must  operate,  will  be  upheld.  Munroe  v. 
Hall,  206. 

2.  Where  the  condition  in  a  deed  upon  which  the  estate  is  to  be  di- 

vested and  go  to  a  third  party  is  founded  on  a  contingency  which 
never  can  happen,  the  grantee  will  take  a  fee  simple.    Ibid. 
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S.  Land  was  conveyed  to  two  sisters  and  their  heirs  by  deed,  but  the 
deed  provided  that  in  case  either  of  them  married  that  the  land 
should  belong  to  their  brother,  and  also  provided  that  the  grantees 
should  not  sell  or  dispose  of  the  land  in  any  way  whatever.  The 
feme  grantees  sold  the  land,  and  both  died  unmarried ;  It  tpa« 
hdd,  that  their  grantee  got  a  good  title.    Ibid. 

CONFESSIONS : 

Where  a  prisoner  made  certain  confessions  which  were  induced  by 
hope,  and  therefore  inadmissible,  but  a  day  or  so  after,  upon  his 
examination  before  a  committing  magistrate,  he  asked  to  be  ex- 
amined as  a  witness  on  his  own  behalf,  when  he  admitted  that  he 
had  made  the  confessions,  but  said  that  they  were  not  true;  It  was 
heldy  that  his  evidence  given  before  the  magistrate  was  admissible 
against  him,  and  it  was  for  the  jury  to  say  whether  they  believed 
the  confession,  or  that  part  of  his  evidence  declaring  that  the  con- 
fessions were  not  true.    State  v.  Ellis,  447. 

CONFUSION  OF  GOODS  : 

The  rule,  that  he  who  produces  a  confusion  of  goods  shall  lose  his 
own,  is  carried  no  further  than  necessity  requires,  and  applies 
only  to  cases  where  it  is  impossible  to  distinguish  what  belonged 
to  one  from  what  belonged  to  the  other.  When  the  articles  can 
be  easily  distinguished  and  separated,  no  change  of  property  takes 
place,  but  the  burden  is  on  the  guilty  party  to  distinguish  his 
property  or  lose  it.     Queen  v.  Wernwag,  888. 

CONTINGENT  REMAINDER: 

Where  a  contingent  remainder  is  created,  the  tenant  in  possession  and 
those  in  remainder  in  esse^  cannot  have  a  decree  for  a  sale  of  the 
land,  unless  some  one  of  each  class  of  contingent  remainder-men 
are  in  esse  and  before  the  Court.     Young  v.  Young,  182. 

CONTRACT : 

1.  Where  a  commission  merchant  wrote  to  his  customer  that  a  certain 

amount  was  due  him  and  that  he  might  draw  for  it,  which  letter 
the  customer  showed  to  the  plaintiff  who  took  the  drafts  on  its 
credit,  but  the  commission  merchants  afterwards  refused  to  accept 
it,  when  the  plaintiff  sued  both  the  drawer  and  the  commission 
merchants;  It  was  held,  that  the  liability  of  both  was  ex  con- 
tractu, and  if  the  amount  was  under  two  hundred  doUars  a  jus- 
tice had  jurisdiction.    Nimocks  v.  Woody,  1. 

2.  In  an  action  against  a  corporation  for  services  rendered  to  it  imder 

a  contract  of  hiring,  which  contract  is  denied  by  the  corporation, 
a  letter  to  the  plaintiff  from  an  agent  of  the  corpcnration,  recog- 
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nizing  him  as  a  servant  of  the  corporation,  is  competent  evidence 
to  establish  the  contract,  and  also  to  corroborate  the  plaintiff 
when  his  testimony  has  been  contradicted  by  such  agent.  Porter 
V.  Railroad,  46. 

8.  Where  a  railroad  corporation  agreed  with  the  authorities  of  a  city 
to  pay  a  certain  proportion  of  the  salary  of  a  policeman  to  be 
assigned  to  duty  specially  at  its  depot,  and  the  plaintiff  was  em- 
ployed ;  It  was  held,  that  he  could  sue  the  corporation  on  the  con- 
tract for  a  failure  to  pay  him  the  part  of  his  salary  which  it  had 
agreed  to  do.     Ibid. 

4.  A  party  sending  a  telegram  is  charged  with  notice  of  the  printed 
contract  at  the  top  of  the  message,  whether  he  has  read  it  or  not. 
Pegram  v.  Telegraph  Co.,  57. 

•5.  Where  the  terms  of  a  contract,  either  written  or  oral,  are  explicit 
and  precise,  its  effect  is  a  question  of  law.  Where  terms  of  art 
are  used,  or  the  meaning  of  the  contract  is  doubtful,  it  must  be 
left  to  the  jury  to  say  what  the  contract  was.  Harris  v.  Afott, 
108. 

6.  Where  a  judgment  debtor  agreed  with  the  plaintiff  that  when  he 

(the  debtor)  collected  a  debt  due  him  by  a  third  person,  he  would 
pay  the  judgment,  it  does  not  operate  as  a  discharge  of  the  judg- 
ment, and  if  the  defendant  fails  to  collect  such  debt,  the  judg- 
ment may  be  enforced  against  him.    Ibid, 

7.  Unless  the  element  of  fraud  is  present  in  the  declarations  or  con- 

duct of  a  feme  covert,  upon  the  faith  of  which  conduct  another 
reasonably  might  rely,  and  has  in  fact  relied  to  his  injury,  she  is 
not  estopped,  as  a  feme  covert  cannot  be  estopped  by  a  contract, 
or  anything  in  the  nature  of  a  contract.  Weathersbee  v.  Farrar, 
106. 

8.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 

verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is 
binding  on  the  vendor,  although  the  vendee  may  avoid  the  obli- 
gation on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds. 
Lave  V.  Welch,  200. 

9.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  wiU  be  considered  in  passing  on  a  demand  for  specific  per- 
formance by  the  vendee,  and  if  the  vendee  has  allowed  much 
time  to  elapse,  specific  performance  will  not  be  decreed.    Ibid, 

10.  The  Court  will  not  rescind  a  contract  when  the  parties  cannot  be 

pat  in  statu  quo.    Stanton  v.  Hughes,  818. 

11.  When  the  terms  of  a  contract  are  that  the  plaintiff  shall  build  cer- 

tain houses  for  the  defendant,  within  a  given  time,  for  which  he 
is  to  receive  so  much,  he  cannot  recover  anything,  either  upon  the 
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special  contract,  or  upon  a  quantum  meruit,  unless  he  avers  and 
proves  an  entire  performance.    Ixwnng  v.  RinteU,  850. 

12.  This  rule  is  not  altered  by  the  fact  that  the  property  was  destroyed 
by  accidental  fire  just  before  the  work  was  completed.    I  bid, 

18.  If  the  defendant  received  anything  by  insurance  on  the  property, 
the  plaintiff  has  no  right  to  any  part  thereof.    Ibid. 

CONTRACT  TO  CONVEY  LAND  : 

1.  Where,  acting  under  a  power  conferred  by  a  wiU  to  dispose  of  the 
testator's  estate  in  his  land,  the  executor  contracts  to  sell  the  tes- 
tator's interest  in  a  certain  tract  of  land,  and  upon  payment  of  the 
purchase  money  to  convey  such  interest  in  fee  to  the  purchaser, 
the  executor  is  not  liable,  under  the  terms  of  this  contract,  either 
individually  or  in  his  representative  capacity,  for  a  failure  in 
making  title  to  a  part  of  the  land.     Ttmtty  v.  Lovelace,  54. 

a.  Before  the  act  of  1797,  {The  Code,  §1492,)  when  the  obligor  in  a 
bond  to  make  title  died  before  doing  so,  the  obligee  had  to  look  to 
the  heirs,  but  that  act  conferred  the  power  to  make  title  in  such 
cases  upon  the  administrator,  but  he  could  only  convey  such  title 
as  his  intestate  had,  and  this  only  to  the  purchaser.    Ibid. 

8.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 
verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is  bind- 
ing on  the  vendor,  although  the  vendee  may  avoid  the  obligation 
on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds.  Love  v. 
Welch,  200. 

4.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  will  be  considered  in  passing  on  a  demand  for  specific  per- 
formance by  the  vendee,  and  if  the  vendee  has  allowed  much 
time  to  elapse,  specific  performance  will  not  be  decreed.     Ibid, 

5.  So,  where  a  vendee  who  was  not  bound  in  writing  to  pay  the  pur- 

chase money  allowed  thirty  years  to  pass  before  he  asked  for  spe- 
cific performance,  during  all  of  which  time  he  had  not  tendered 
payment,  and  did  not  ofl'er  any  excuse  for  his  long  delay,  specific 
performance  was  refused.    Ibid. 

C.  The  specific  performance  of  the  vendor's  agreement  to  convey  land 
is  not  a  sti'ict  right  to  be  enforced  at  the  will  of  the  vendee,  but  it 
rests  in  the  sound  discretion  of  the  Judge,  such  discretion  to  be 
governed  by  the  rules  laid  down  by  the  Courts  of  Equity  in  this 
respect.     Ibid. 

7.  Where  the  counter-claim  asking  for  specific  performance  all^;ed 
that  the  purchase  money  was  paid  in  full,  but  the  jury  found  that 
this  had  not  been  done;  It  was  held,  that  the  defendant  was  not 
entitled  to  specific  perf  ormaace  in  this  state  of  the  pleadings.  Ibid, 
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CONTRIBUTORY  NEGLIGENCE : 

1.  Although  a  servant  be  injured  bj  the  negligence  of  his  master,  jet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  ac- 
cident, and  the  injury  can  be  traced  to  his  own  negligence  as  well 
as  that  of  the  defendant,  he  cannot  recover.  Cornwall  y.  The  R, 
R.  Co.,  11. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  danger- 

ous duty,  this  does  not  relieve  him  of  the  duty  of  avoiding  any 
particular  danger  incident  to  carrying  out  the  order.    Ibid. 

3.  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the  plain- 

tiff must  have  been  a  proximate  cause  of  the  injury  complained 
of.    Ibid. 

4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempted to  get  upon  the  pilot  of  a  moving  locomotive,  and  in  do- 
ing so  his  clothes  were  caught  in  the  splinters  on  a  worn  rail;  It 
was  held,  even  if  the  master  was  negligent  in  not  repairing  the 
rail,  yet  it  was  the  duty  of  the  servant  to  use  reasonable  care,  and 
it  was  error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plain- 
tiff was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  engine 
in  obedience  to  the  order,  that  he  was  entitled  to  recover.    Ibid. 

5.  Where  a  servant  knows  that  his  co-servant  is  negligent  and  reck- 

less, and  unfit  for  his  employment,  and  yet  continues  in  the  ser- 
vice of  the  common  master,  and  is  injured  by  the  negligence  of 
such  reckless  fellow-servant,  nothing  else  appearing,  he  has  con- 
tributed to  the  injury  and  cannot  recover.  Porter  v.  R.  R.  Co.,  66. 

6.  Where  a  servant  remains  in  the  employment  of  his  master  after  he 

knows  that  a  fellow-servant  is  incompetent,  he  does  not  contract 
by  implication  to  take  the  risk,  but  if  prevented  from  recovering 
on  this  ground,  it  will  be  by  reason  of  contributory  negligence. 
Ibid. 

7.  Where  in  response  to  one  issue  the  jury  "found  that  there  was  no 

contributory  negligence,  but  in  response  .to  another  they  found 
that  the  plaintiff's  intestate  knew  of  the  reckless  character  of  his 
fellow-servant  by  whose  negligence  the^injury  occurred.'" a  new 
trial  was  granted.     Ibid. 

8.  In  an  action  to  recover  damages  for  an  injury  caused  by  the  negli- 

gence of  the  defendant,  who  pleads  contributory  negligence  on 
the  part  of  the  plaintiff,  the  defendant  is'  entitled  to^  an  issue  on 
this  question,  unless  the  Court  includes  it  under  the'iesue^as  to 
negUgence,  by  proper  instructions  to  the  jury.  Kirk  v.  i?.;  R. 
Co.,  82. 
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S.  Land  was  conveyed  to  two  sisters  and  their  heirs  by  deed,  bat  the 
deed  provided  that  in  case  either  of  them  married  that  the  land 
should  belong  to  their  brother,  and  also  provided  that  the  grantees 
should  not  sell  or  dispose  of  the  land  in  any  way  whatever.  The 
feme  grantees  sold  the  land,  and  both  died  unmarried ;  It  was 
held,  that  their  grantee  got  a  good  title.    Ibid. 

CONFESSIONS : 

Where  a  prisoner  made  certain  confessions  which  were  induced  by 
hope,  and  therefore  inadmissible,  but  a  day  or  so  after,  upon  his 
examination  before  a  committing  magistrate,  he  asked  to  be  ex- 
amined as  a  witness  on  his  own  behalf,  when  he  admitted  that  he 
had  made  the  confessions,  but  said  that  they  were  not  true;  It  was 
held,  that  his  evidence  given  before  the  magistrate  was  admissible 
against  him,  and  it  was  for  the  jury  to  say  whether  they  believed 
the  confession,  or  that  part  of  his  evidence  declaring  that  the  con- 
fessions were  not  true.    State  v.  ElliSf  447. 

CONFUSION  OF  GOODS  : 

The  rule,  that  he  who  produces  a  confusion  of  goods  shall  lose  his 
own,  is  carried  no  further  than  necessity  requires,  and  applies 
only  to  cases  where  it  is  impossible  to  distinguish  what  belonged 
to  one  from  what  belonged  to  the  other.  When  the  articles  can 
be  easily  distinguished  and  separated,  no  change  of  property  takes 
place,  but  the  burden  is  on  the  guilty  party  to  distinguish  his 
property  or  lose  it.     Queen  v.  Wemtoag,  383. 

CONTINGENT  REMAINDER : 

Where  a  contingent  remainder  is  created,  the  tenant  in  possession  and 
those  in  remainder  in  esse,  cannot  have  a  decree  for  a  sale  of  the 
land,  unless  some  one  of  each  class  of  contingent  remainder-men 
are  in  esse  and  before  the  Court.     Young  v.  Young,  132. 

CONTRACT : 

1.  Where  a  commission  merchant  wrote  to  his  customer  that  a  certain 

amount  was  due  him  and  that  he  might  draw  for  it,  which  letter 
the  customer  showed  to  the  plaintiff  who  took  the  drafts  on  its 
credit,  but  the  commission  merchants  afterwards  refused  to  accept 
it,  when  the  plaintiff  sued  both  the  drawer  and  the  commission 
merchants ;  It  was  held,  that  the  liability  of  both  was  ex  con- 
tractu, and  if  the  amount  was  under  two  hundred  dollars  a  jus- 
tice had  jurisdiction.    Nimocks  v.  Woody,  1. 

2.  In  an  action  against  a  corporation  for  services  rendered  to  it  under 

a  contract  of  hiring,  which  contract  is  denied  by  the  corporation, 
a  letter  to  the  plaintiff  from  an  agent  of  the  corporation,  recog- 
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nizing  him  as  a  servant  of  the  corporation,  is  competent  evidence 
to  establish  the  contract,  and  also  to  corroborate  the  plaintiff 
when  his  testimony  has  been  contradicted  by  such  agent.  Porter 
V.  Railroad^  46. 

3.  Where  a  railroad  corporation  agreed  with  the  authorities  of  a  city 
to  pay  a  certain  proportion  of  the  salary  of  a  policeman  to  be 
assigned  to  duty  specially  at  its  depot,  and  the  plaintiff  was  em- 
ployed ;  It  was  held,  that  he  could  sue  the  corporation  on  the  con- 
tract for  a  failure  to  pay  him  the  part  of  his  salary  which  it  had 
agreed  to  do.     Ibid. 

4.  A  party  sending  a  telegram  is  charged  with  notice  of  the  printed 
contract  at  the  top  of  the  message,  whether  he  has  read  it  or  not. 
Pegram  v.  Telegraph  Co.,  57. 

5.  Where  the  terms  of  a  contract,  either  written  or  oral,  are  explicit 
and  precise,  its  effect  is  a  question  of  law.  Where  terms  of  art 
are  used,  or  the  meaning  of  the  contract  is  doubtful,  it  must  be 
left  to  the  jury  to  say  what  the  contract  was.  Harris  v.  Mott, 
108. 

6.  Where  a  judgment  debtor  agreed  with  the  plaintiff  that  when  he 
(the  debtor)  collected  a  debt  due  him  by  a  third  person,  he  would 
pay  the  judgment,  it  does  not  operate  as  a  discharge  of  the  judg- 
ment, and  if  the  defendant  fails  to  collect  such  debt,  the  judg- 
ment may  be  enforced  against  him.    Ibid. 

7.  Unless  the  element  of  fraud  is  present  in  the  declarations  or  con- 
duct of  a  feme  covert,  upon  the  faith  of  which  conduct  another 
reasonably  might  rely,  and  has  in  fact  relied  to  his  injury,  she  is 
not  estopped,  as  a  feme  covert  cannot  be  estopped  by  a  contract, 
or  anything  in  the  nature  of  a  contract.     Weathersbee  v.  Farrar, 

106. 

8.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 

verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is 
binding  on  the  vendor,  although  the  vendee  may  avoid  the  obli- 
gation on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds. 
Love  V.  Welch,  200. 

9.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  will  be  considered  in  passing  on  a  demand  for  specific  per- 
formance by  the  vendee,  and  if  the  vendee  has  allowed  much 
time  to  elapse,  specific  performance  wnll  not  be  decreed.    Ibid. 

10.  The  Court  will  not  rescind  a  contract  when  the  parties  cannot  be 

put  in  statu  quo.    Stanton  v.  Hughes,  318. 

11.  When  the  terms  of  a  contract  are  that  the  plaintiff  shall  build  cer- 

tain houses  for  the  defendant,  within  a  given  time,  for  which  he 
is  to  receive  so  much,  he  cannot  recover  anything,  either  upon  the 
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special  contract,  or  upon  a  quantum  meruit^  unless  he  avers  and 
proves  an  entire  performance.    Lavnng  v.  Rintela,  850. 

12.  This  rule  is  not  altered  by  the  fact  that  the  property  was  destroyed 
by  accidental  fire  just  before  the  work  was  completed.    Ibid. 

18.  If  the  defendant  received  anything  by  insurance  on  the  proi>ertyr 
the  plaintifif  has  no  right  to  any  part  thereof.    Ibid, 

CONTRACT  TO  CONVEY  LAND  : 

1.  Where,  acting  under  a  power  conferred  by  a  will  to  dispose  of  the 

testator's  estate  in  his  land,  the  executor  contracts  to  sell  the  tes- 
tator's interest  in  a  certain  tract  of  land,  and  upon  payment  of  the 
purchase  money  to  convey  such  interest  in  fee  to  the  purchaser, 
the  executor  is  not  liable,  under  the  terms  of  this  contract,  either 
individually  or  in  his  representative  capacity,  for  a  failure  in 
making  title  to  a  part  of  the  land.     Tivitty  v.  Lovelace,  54. 

2.  Before  the  act  of  1797,  {The  Code,  §1492,)  when  the  obligor  in  a 

bond  to  make  title  died  before  doing  so,  the  obligee  had  to  look  to 
the  heirs,  but  that  act  conferred  the  power  to  make  title  in  such 
cases  upon  the  administrator,  but  he  could  only  convey  such  title 
as  his  intestate  had,  and  this  only  to  the  purchaser.     Ibid, 

3.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 

verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is  bind- 
ing on  the  vendor,  although  the  vendee  may  avoid  the  obligation 
on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds.  Love  v. 
Welch,  200. 

4.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  will  be  considered  in  passing  on  a  demand  for  specific  per- 
formance by  the  vendee,  and  if  the  vendee  has  allowed  much 
time  to  elapse,  specific  performance  wiU  not  be  decreed.     Ibid. 

5.  So,  where  a  vendee  who  was  not  lx>und  in  writing  to  pay  the  pur- 

chase money  allowed  thirty  years  to  pass  before  he  asked  for  spe- 
cific performance,  during  all  of  which  time  he  had  not  tendered 
payment,  and  did  not  offer  any  excuse  for  his  long  delay,  specific 
performance  was  refused.    Ibid. 

a.  The  specific  performance  of  the  vendor's  agreement  to  convey  land 
is  not  a  strict  right  to  be  enforced  at  the  will  of  the  vendee,  but  it 
rests  in  the  sound  discretion  of  the  Judge,  such  discretion  to  be 
governed  by  the  rules  laid  down  by  the  Courts  of  Equity  in  this 
respect.     Ibid, 

7.  "Where  the  counter-claim  asking  for  specific  performance  alleged 
that  the  purchase  money  was  paid  in  full,  but  the  jury  found  that 
this  had  not  been  done;  It  was  held,  that  the  defendant  was  not 
entitled  to  specific  perf  ormaace  in  this  state  of  the  pleadings.  Ibid, 
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CONTRIBUTORY  NEGLIGENCE : 

1.  Although  a  servant  be  injured  bj  the  negligence  of  his  master,  yet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  ac- 
cident, and  the  injury  can  be  traced  to  his  own  negligence  as  well 
as  that  of  the  defendant,  he  cannot  recover.  Cornwall  v.  TheR* 
R,  Co,,  11. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  danger- 

ous duty,  this  does  not  relieve  him  of  the  duty  of  avoiding  any 
particular  danger  incident  to  carrying  out  the  order.    Ibid, 

3.  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the  plain- 

tiff must  have  been  a  proximate  cause  of  the  injury  complained 
of.    Ibid. 

4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempted to  get  upon  the  pilot  of  a  moving  locomotive,  and  in  do- 
ing so  his  clothes  were  caught  in  the  splinters  on  a  worn  rail;  It 
was  held,  even  if  the  master  was  negligent  in  not  repairing  the 
rail,  yet  it  was  the  duty  of  the  servant  to  use  reasonable  care,  and 
it  was  error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plain- 
tiff was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  engine 
in  obedience  to  the  order,  that  he  was  entitled  to  recover.     Ibid. 

5.  Where  a  servant  knows  that  his  co-servant  is  negligent  and  reck- 

less, and  unfit  for  his  employment,  and  yet  continues  in  the  ser- 
vice of  the  common  master,  and  is  injured  by  the  negligence  of 
such  reckless  fellow-servant,  nothing  else  appearing,  he  has  con- 
tributed to  the  injury  and  cannot  recover.  Porter  v.  JR.  R.  Co.,  66. 

6.  Where  a  servant  remains  in  the  employment  of  his  master  after  he 

knows  that  a  fellow-servant  is  incompetent,  he  does  not  contract 
by  implication  to  take  the  risk,  but  if  prevented  from  recovering 
on  this  ground,  it  will  be  by  reason  of  contributory  negligence. 
Ibid. 

7.  Where  in  response  to  one  issue  the  jury  "found  that  there  was  no 

contributory  negligence,  but  in  resi)onse,to  another  they  found 
that  the  plaintiff's  intestate  knew  of  the  reckless  character  of  hia 
fellow-servant  by  whose  negligence  the^ injury  occurred,'' a  new 
trial  was  granted.     Ibid. 

8.  In  an  action  to  recover  damages  for  an  injury  caused  by  the  negli- 

gence of  the  defendant,  who  pleads  contributory  negligence  on 
the  part  of  the  plaintiff,  the  defendant  is'  entitled  to.  an  issue  on 
this  question,  unless  the  Court  includes  it  under  the'issue^as  to 
negligence,  by  proper  instructions  to  the  jury.  Kirk  v.  R.\  R. 
Co.,  82. 
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CONSTITOTIONAL  LAW : 

1.  Where  a  statutory  regulation  only  affects  the  procedure,  the  Legis- 

lature has  the  power  to  make  it  applicable  to  pending  actions. 
Rollins  V.  Lowe,  210. 

2.  Municipal  corporations  are  instrumentalities  of  the  State  govern- 

ment, are  public  in  their  nature,  and  the  Legislature  has  control 
over  them  and  may  enlarge  or  modify  their  powers  as  it  deems 
proper,  within  the  limits  of  the  Constitution.  Wood  v.  Oxford, 
227. 

3.  The  Legislature  may .  authorize  municipal  corporations  to  apply 

their  revenue  and  credit  to  any  legitimate  public  purpose  within 
the  scope  of  its  organization,  unless  prohibited  by  the  Constitu- 
tion, and  such  purposes  as  tend  to  the  general  good  of  the  com- 
munity, although  the  advantage  does  not  reach  every  individual 
tax  payer  residing  there,  is  such  public  purpose.    Ibid. 

4.  The  Legislature  may  authorize  municipal  corporations  to  subscribe 

to  the  capital  stock  of  railroad  corporations  or  other  like  public 
enterprises,  or  even  to  donate  its  money  or  credit  to  such  corpo- 
ration, while  it  cannot  authorize  any  subscription  or  donation  to  a 
merely  private  enterprise.    Ibid. 

5.  The  ruling  made  in  Markham  v.  Manning,  96  N.  C,  132,  and 

McDowell  V.  The  Construction  Co.,  96  N.  C,  514,  as  to  the  mean- 
ing of  the  term  *^ qualified  voters"  as  used  in  the  Constitution, 
and  the  effect  of  the  provisions  of  Art.  7,  §7,  affirmed.     Ibid. 

6.  Where  the  act  allowing  a  municipal  corporation  to  contract  a  debt 

for  other  than  necessary  expenses,  provided  that  such  debt  should 
be  authorized  by  a  vote  of  a  majority  of  those  voting  and  not  by 
a  majority  of  the  qualified  voters,  but  in  fact  a  majority  of  the 
qualified  voters  did  vote  in  favor  of  contracting  the  debt ;  It  was 
held,  that  this  cured  the  defect  in  the  law,  and  that  the  vote 
authorized  the  corporation  to  contract  the  debt.    Ibid. 

7.  Section  291  (2)  of  The  Code,  authorizing  the  arrest  of  a  person  in 

an  action  for  seduction,  is  not  in  conflict  with  the  provision  of 
the  Constitution  prohibiting  imprisonment  for  debt.  Kinney  v. 
Laiighenour,  325. 

S.  Under  ggl2  and  22,  Art.  IV,  of  tiie  Constitution,  the  Legislature  has 
the  power  to  establish,  limit,  and  define  the  jurisdiction  of  the 
Superior  Courts ;  to  prescribe  the  methods  of  procedure  in  them, 
and  the  extent,  manner,  time  and  place  of  exercising  their  juris- 
diction ;  and  can  declare  what  judgments  and  orders  may  be 
given  by  these  Courts  in  or  out  of  term — except  that  issues  of 
fact  can  be  tried  by  a  jury  only  in  term  time.  Bynum  v.  Bowe,  374. 
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9.  In  capital  felonies,  the  prisoner  has  the  right  to  be  present  in  Court 
at  all  times  daring  the  course  of  his  trial,  and  if  he  is  absent  at 
any  time  it  vitiates  a  conviction.    State  v.  Kelly ^  404. 

10.  In  felonies  less  than  capital,  the  prisoner  has  the  right  to  be  present 

at  all  stages  of  his  trial,  but  his  presence  is  not  essential  to  the 
validity  of  the  conviction.     Ibid, 

11.  It  seema,  that  a  prisoner  in  a  capital  felony  can  waive  his  right  to 

be  present  at  all  stages  of  the  trial,  but  his  counsel  cannot  waive 
it  for  him.    Ibid. 

12.  If  a  prisoner  in  an  indictment  for  a  felony  less  than  capital  flee  the 

Court  during  the  trial,  he  will  be  deemed  to  have  waived  his 
right  to  be  present,  and  the  Court  need  not  stop  the  trial.     I  hid. 

13.  Under  Art.  I,  J^13,  and  Art.  IV.  5^4:112,  14  and  27,  of  the  Constitu- 

tion, the  Legislature  may  establish  Courts  inferior  to  the  Superior 
Court — may  constitute  the  mayor  of  a  town  an  "  Inferior  Court, 
with  the  jurisdiction  of  a  justice  of  the  peace,"  or  may  constitute 
him  a  **  Special  Court  within  the  corporate  limits  of  the  town," 
with  a  larger  jurisdiction  than  that  of  justice  of  the  peace — and 
may  dispense  with  a  jury  trial  in  *'  petty  misdemeanors,"  aind  pro- 
vide other  means  of  trial  for  such  offences.    State  v.  Poicell,  417. 

14.  Where  a  statute  creating  a  Special  Criminal  Court  for  certain  coun- 

ties allows  every  facility  to  the  accused  of  getting  a  fair  and  im- 
partial jury,  it  is  not  unconstitutional  because  it  does  not  follow 
the  same  methods  of  drawing  the  jury  which  are  provided  for  the 
Superior  Courts.    State  v.  Jones,  469. 

15.  Every  citizen  holds  his  property  subject  to  the  implied  obligation 

that  he  will  use  it  in  such  way  as  not  to  prevent  others  from  en- 
joying the  use  of  their  property.    State  v.  Yopp,  477. 

16.  Subject  to  constitutional  provisions,  the  Legislature  may  impose 

reasonable  restraints  upon  the  use  which  a  citizen  makes  of  his 
property,  in  order  to  protect  others  in  the  use  of  their  property. 
Ibid. 

17.  The  Legislature  has  complete  power  to  regulate  the  highways  in 

the  State,  and  may  pr&scribe  what  vehicles  may  be  used  on  them, 
w^ith  a  view  to  the  safety  of  passengers  over  them,  and  the  pre- 
servation of  the  road.    Ibid. 

18.  A  statute  which  only  regulates  the  use  of  property  in  a  manner 

beneficial  to  the  public,  but  does  not  destroy  it,  is  not  unconstitu- 
tional, unless  the  restraint  is  so  manifestly  unjust  and  unreasona- 
ble as  to  destroy  the  lawful  use  of  the  property.     Ibid. 

19.  If  the  use  of  property  creates  a  nuisance  the  Legislature  has  the 

power  to  destroy  it.    Ibid. 
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20.  The  Legislature  has  the  power  to  pass  an  act  which  may  leave  the 

doing  or  not  doing  of  certain  things  allowed  or  forbidden  by  the 
act  to  the  discretion  of  some  designated  agent  or  commiaaioner. 
Ibid, 

21.  Where  a  statute  forbade  the  use  of  bicycles  on  a  certain  road,  unless 

permitted  by  the  superintendent  of  the  road,  it  was  held^  that  the 
act  was  not  unconstitutional.    Ibid. 

1^2.  It  is  intimated  that' the  provision  of  chapter  32  of  The  Code^  allow- 
ing the  sale  of  home-made  wine,  while  prohibiting  that  raised  in 
other  States,  is  unconstitutional.    State  v.  Nash,  514. 

23.  Where  an  act  made  the  sale  of  wines  imported  from  other  States  a 
misdemeanor,  but  allowed  the  sale  of  domestic  wine:  It  teas  held, 
that  although  the  provision  in  regard  to  domestic  wine  might  be 
unconstitutional,  yet  it  did  not  make  the  sale  of  such  wines  a  mis- 
demeanor under  the  act,  but  that  the  provision  in  regard  to  for- 
eign wines  might  be  inoperative.     Ibid. 

CONSTRUCTION  OF  STATUTES: 

1.  The  word  '*  or,"  in  criminal  statutes,  cannot  be  interpreted  to  mean 

**and,"  when  the  effect  is  to  aggravate  the  offence  or  increase 
the  punishment.    State  v.  Waltern,  489. 

2.  While  criminal  statutes  must  be  strictly  construed,  yet  they  must 

be  construed  so  as  to  give  effect  to  their  plain  meaning  when  this 
appears.    State  v.  Godfrey,  507. 

CONVERSION  : 

1.  Where  the  widow  of  one  who  died  a  non-resident  of  this  State  ap- 

plied to  a  justice  in  this  State  before  administration  was  granted, 
and  had  her  year's  support  allotted  to  her  ;  It  was  held,  that  the 
judgment  allotting  it  was  void,  and  that  she  was  liable  for  a  con- 
version in  action  against  her  by  the  administrator.  Simpson  v. 
Cureton,  112. 

2.  One  tenant  in  common  of  chattels  cannot  maintain  trover  against 

his  co-tenant  upon  a  mere  demand  and  refusal  to  deliver  to  him 
his  share  of  the  common  property,  but  the  act  of  withholding 
must  be  tortious,  having  the  effect  so  far  as  the  plaintiff  is  con- 
cerned of  an  actual  destruction  of  the  property.  Shearin  v. 
Riggabee,  216. 

3.  Where  the  complaint  alleges  the  conversion  of  seed  cotton,  the 

Court  ought  to  charge  the  jury  that  the  plaintiff  must  show,  by  a 
preponderance  of  evidence,  the  conversion  of  such  cotton ;  the 
failure  to  do  so,  when  requested,  is  error.    Lang  v.  HaU,  286. 
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CORPORATION : 

A  deed,  which  purports  to  be  made  between  '*  C.  M.,  President  of  the 
D.  R.  Manufacturing  Co.,"  and  "  W.  M.,  Trustee,"  &c.,  and  bears 
the  signature  and  seal  of  "  C.  M.,"  with  the  suffix  of  **  President 
of  the  D.  R.  Co.,"  and  also  of  the  trustee,  with  but  one  subscribing 
witness,  is  not  in  form  and  effect  the  deed  of  the  corporation,  but 
is  the  personal  act  of  the  president,  and,  if  effectual  at  all,  can 
only  pass  his  interest  in  the  property.     Clayton  v.  Cagle,  300. 

(See  also  **  Municipal  Corporations.") 

COSTS: 

1.  A  prisoner  is  entitled  to  be  discharged  from  imprisonment  for  the 

non-payment  of  a  fine  and  costs  upon  compl3dng  with  the  provis- 
ions of  The  Code,  chapter  27,  §2967  et  aeq.,  and  this  is  so,  although 
a  work-house  has  been  established  by  the  County  Commissioners 
in  accordance  with  the  provisions  of  The  Code,  t$786.  State  v. 
Williams,  414. 

2.  The  application  of  an  insolvent  confined  for  the  non-payment  of 

costs,  is  a  proceeding  in  the  cause  in  which  he  was  convicted,  and 
should  be  made  by  petition  to  the  Court  wherein  the  judgment 
against  him  was  entered.    State  v.  Miller,  451. 

Z.  If  in  such  case  the  clerk  should  refuse  to  allow  the  prisoner  to  take 
the  oath,  the  remedy  is  by  an  appeal  to  the  Judge  holding  the 
Courts  of  that  district,  and  it  is  intimated  that  it  is  irregular  for 
the  Judge  of  an  adjoining  district  to  release  the  prisoner  on  a 
writ  of  habeas  corpus.    Ibid. 

3.  Where,  in  such  case,  the  prisoner  has  been  released  by  the  writ  of 

habeas  corptis,  if  he  has  complied  with  all  the  conditions  of  the 
statute,  this  Court  will  not  reverse  the  judgment.    Ibid. 

5.  A  sheriff  is  not  entitled  to  the  fee  of  fif tv  cents  as  for  an  execution 

against  each  tax  payer,  after  the  tax  list  is  placed  in  his  hands, 
but  only  becomes  entitled  to  such  fee,  if  at  all,  when  he  actually 
levies  and  seizes  property  in  order  to  collect  the  tax.  State  v. 
Bisaner,  508. 

6.  Whether  a  Judge  can  grant  a  judgment  taxing  a  county  with  the 

payment  of  costs,  at  Chambers  and  in  vacation,  qucere.  State  v. 
Bay,  510. 

COUNTER-CLAIM : 

1.  While  generally  speaking  a  plaintiff  can  take  a  nonsuit  at  any  time 
before  verdict,  yet  he  cannot  do  so  if  the  defendant  has  pleaded  a 
counter-claim,  which  arises  out  of  the  same  contract  or  transac- 
tion which  is  the  foundation  of  the  plaintifTs  cause  of  action. 
McNeill  V.  Lawton,  16. 
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2.  When  the  counter-claim  does  not  arise  out  of  the  same  transactiiMi 

as  to  the  plaintiff's  cause  of  action,  but  falls  under  sub-division  2 
of  §244  of  The  Code^  the  plaintiff  may  submit  to  a  nonsuit.  In 
such  case,  the  defendant  may  either  withdraw  his  counter-claim , 
when  the  action  will  be  at  an  end,  or  he  may  proceed  to  try  it,  if 
he  so  elects.     1  bid. 

3.  A  plaintiff  cannot  take  a  nonsuit  when  the  defendant  sets  up  a 

counter-claim  arising  out  of  the  contract  or  transaction  which 
constitutes  the  plaintiff's  cause  of  action — or  when  the  defendant 
has  acquired  in  an  equitable  action  any  other  right  or  advantage 
which  he  is  entitled  to  have  tried  and  settled  in  the  action.  Bynum 
V.  Poire,  374. 

COUNTY  COMMISSIONERS : 

1.  The  Code,  g>^706  and  707,  requires  the  Board  of  County  Commis- 

sioners to  meet  on  the  first  Monday  in  December,  to  accept  the 
bonds  of  county  officers  elect4?d  at  the  preceding  election.  Such 
officers  are  also  re<]uired  to  prepare  and  tender  their  official  bonds 
on  that  day.  The  board  has  the  power — ^all  the  business  before 
them  being  disposed  cf — to  adjourn  on  that  day,  and,  if  any  offi- 
cer shall  fail  to  perfect  his  lx)nd  according  to  law  before  such  ad- 
journment, to  declare  such  office  vacant,  and  to  fill  it,  when  the 
power  to  fill  such  vacancy  is  vested  by  law  in  the  Ixmrd.  Cole  v. 
Patterson,  360. 

2.  County  Commissioners  are  not  required  by  the  stock  law  to  per- 

sonally superintend  the  fence  around  the  no-fence  territory,  but 
they  discharge  their  duty  under  the  statute  when  they  levy  the 
necessary  taxes,  appoint  the  committees,  &c. ,  to  keep  the  fence  in 
repair.     State  v.  Coin'rs,  388. 

COVENANT : 

1.  Where  a  surety  pays  money  for  the  principal  debtor,  in  the  absence 

of  a  covenant  to  repay,  it  is  a  debt  due  by  simple  contract,  and  is 
barred  in  three  years.     Arrington  v.  Rowland,  127. 

2.  Where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  save 

him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  surety- 
ship, although  the  amount  is  unascertained  at  the  time  the  mort- 
gage is  given,  it  becomes  a  debt  due  by  covenant,  and  is  not  bar- 
red by  the  lapse  of  three  years  from  the  time  the  surety  pays  the 
money.     Ibid. 

CREDITOR'S  BILL : 

So,  where  a  proceeding  in  the  nature  of  a  creditor's  bill  was  brought 
under  §1448  of  The  Code,  to  have  a  settlement  of  a  decedent*a 
estate  and  to  have  the  land  sold  for  assets,  but  the  summons  was. 
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not  made  returnable  as  prescribed  by  that  section,  and  the  plain- 
tiff did  not  purport  to  sue  on  behalf  of  all  the  creditors,  nor  waa 
there  any  advertisement  for  creditors  as  provided  by  the  statute, 
nor  were  the  statutory  reqidrements  at  all  complied  with  ;  It  was 
held,  that  the  proceeding  was  not  void,  no  objection  having  been 
made  by  the  defendants  to  these  irregularities.  Brooks  v.  Brooks^ 
136. 

DAMAGES : 

1.  Under  the  former  practice,  in  an  action  of  ejectment  or  trespass,. 

damages  were  awarded  only  up  to  the  time  of  bringing  the  action, 
but  under  the  present  system,  they  are  recoverable  up  to  the  time 
of  the  trial.     Pearson  v.  Carr,  194. 

2.  Where  the  defendant  by  repeated  and  continuing  trespasses  pulls 

down  the  plaintifTs  fence  around  a  cultivated  field,  whereby  the 
growing  crop  is  ruined,  the  measure  of  damages  is  not  limited  to 
the  expense  of  repairing  and  replacing  the  fence,  but  he  may 
recover  the  value  of  the  damage  done  to  the  crop.  Bridgei^s  v. 
Dill  222. 

8.  Railroad  corporations  are  liable  for  an}'  damages  caused  by  any 
wrongful  or  improper  act  done  by  them  while  building  their  road. 
Ibid. 

4.  In  an  action  for  slander,  evidence  of  the  pecuniary  condition  of  the 
defendant  is  competent  to  increase  the  damages,  when  the  plain- 
tiff is  entitled  to  vindictive  or  punitory  damages,  but  the  pecu- 
niary condition  of  the  plaintiff  is  not  competent  for  such  pur- 
pose, while  it  may  be  to  show  actual  damage.  Reeves  v.  Winn^ 
246. 

o.  Vindictive  or  punitory  damages  are  allowed  when  the  misconduct 
is  marked  by  malice,  oppression,  or  gross  and  wilful  ^Tong,  and 
the  law  allows  these  damages,  not  simply  to  compensate  the  party 
injured,  but  to  punish  the  wrong-doer.    Ihid. 

6.  It  seeins,  that  where  the  action  is  for  a  personal  injury,  as  where 

by  assault  and  battery  or  by  the  negligence  of  the  defendant  the 
plaintiff  has  been  crippled  so  that  he  is  unable  to  work,  he  may 
show  the  nature  of  his  business  and  the  value  of  his  personal 
services,  the  loss  of  which  may  be  more  disastrous  to  a  poor  man 
than  to  one  of  wealth,  but  this  is  only  for  the  purpose  of  showing 
actual  damage.    Ibid, 

7.  The  right  to  recover  damages  for  deceit  in  the  sale  of  land,  effected 

by  fraudulent  device  and  representations,  is  well  seated.  Stanton 
V.  Hughes,  818. 

35* 
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DEED 

I 
I 


1.  Where  a  grantor  makes  a  valid  exception  in  a  deed,  the  thing  ex- 

cepted remains  the  property  of  the  grantor  or  his  heirs,  but  if  the 
grantor  has  no  valid  title  to  the  thing  excepted,  neither  he  nor  his 
heirs  can  recover.     Fisher  v.  Mining  Comjxmy^  95. 

2.  An  estoppel  by  deed  is  always  confined  to  the  subject-matter  of  the 

conveyance,  and  cannot  he  extended  to  something  not  conveye<i 
by  the  deed.     Ibid. 

3.  So,  where  the  plaintiff's  ancestor  conveyed  certain  land  to  those 

under  whom  the  defendant  claims,  but  excepted  all  the  minerals 
on  the  land,  the  plaintiffs  must  prove  title  to  the  minerals,  and 
the  defendant  is  not  estopped  by  the  deed  from  denying  such  title. 
I  hid. 

4.  A  pro  vino  in  a  deed  in  absolute  restrain  of  all  alienation  is  void,  but 

such  condition  if  limited  and  reasonable  in  its  application  and  as 
to  the  time  when  it  must  operate,  will  be  upheld.  Munroe  v. 
HalL  206. 

5.  Where  the  condition  in  a  deed  upon  which  the  estate  is  to  be  divested 

and  go  to  a  third  party  is  founded  on  a  contingency  which  never 
can  happen,  the  grantee  will  take  a  fee  simple.     Ibid. 

6.  Land  was  conveyed  to  two  sisters  and  their  heirs  by  deed,  but  the 

deed  provided  that  in  case  either  of  them  married,  that  the  land 
should  belong  to  their  brother,  and  also  provided  that  the  grantees 
should  not  sell  or  dispose  of  the  land  in  any  way  whatever.  The 
feme  grantees  sold  the  land,  and  both  died  unmarried  ;  It  was  held, 
that  their  grantee  got  a  good  title.     Ibid. 

7.  A  deed,  which  purports  to  be  made  between  **  C.  M.,  President  of 

the  D.  R  Manufacturing  Co.,"  and  "  W.  M.,  Trustee,"  &c.,  and 
bears  the  signature  and  seal  of  ^'  C.  M. ,"  with  the  suffix  of  *'  Presi- 
dent of  the  D.  R.  Co.,"  and  also  of  the  trustee,  with  but  one  sub- 
scribing witness,  is  not  in  form  and  effect  the  deed  of  the  corpo- 
ration, but  is  the  personal  act  of  the  president,  and,  if  effectual  at 
all  can  only  pass  his  interest  in  the  property.  Clayton  v.  Cagle, 
300. 

8.  When  the  wife  does  not  join  with  the  husband  in  making  the  deed, 

the  status  of  the  land  as  a  homestead  is  unaltered.  Simpson  v. 
Houston,  344. 

DEMAND : 

One  tenant  in  common  cannot  maintain  trover  against  his  co-tenant 
upon  a  mere  demand  and  refusal  tcMeliver  to  him  his  share  of  the 
common  property.    Shearin  v.  Biggsbee,  216. 
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DEMURRER : 

1.  The  statement  in  a  complaint  of  redundant  matter,  or  of  evidential 

facts,  is  no  ground  for  demurrer.     Thames  v.  Jones,  181. 

2.  So,  where  in  an  action  to  recover  land,  the  plaintiff  sets  out  his  claim 

of  title,  the  allegations  in  this  respect  cannot  render  the  complaint 
demurrable  on  the  gi-ound  that  it  joins  several  distinct  causes  of 
action.    Ibid. 

Z.  Where  in  an  action  to  recover  several  tracts  of  land,  in  the  sepa- 
rate possession  of  several  defendants,  the  complaint  does  not  allege 
of  which  tract  each  defendant  is  in  possession;  It  toas  held,  that 
it  constituted  no  ground  for  demurrer.     Ibid. 

DISCONTINUANCE  : 

Under  the  provisions  of  553764  of  The  Code,  a  suit  for  a  forfeiture 
or  penalty  is  not  discontinued  by  a  repeal  of  the  statute  giving 
the  penalty.     State  v.  Williaws,  4o5. 

DIVORCE : 

The  Courts  of  this  State,  both  as  succeeding  to  the  jurisdiction  of 
the  Ecclesiastical  Courts,  and  under  our  statutes,  have  jurisdiction 
to  declare  a  marriage  void  ab  initio  and  to  grant  a  divorce  for 
that  reason,  but  a  judgment  declaring  the  marriage  to  have  been 
void  ab  initio  will  not  have  the  effect  of  bastardizing  the  issue. 
Setzer  v.  Setzer,  252. 

DOMICIL : 

1.  The  widow  of  a  man  who  dies  a  citizen  of  another  State  is  not  en- 

titled to  a  years  support  out  of  the  assets  of  the  decedent  in  this 
State,  and  the  fact  that  she  became  a  citizen  of  this  State  after 
her  husband's  death  is  immaterial,  since  her  relations  to  the  estate 
and  her  right  to  share  in  it  are  fixed  at  the  intestate's  death,  and 
by  the  law  of  the  domicil.    Simpson  v.  CuretoUy  112. 

2.  If,  in  such  case,  the  law  of  the  domicil  made  provision  for  the  relief 

of  decedents'  widows,  and  there  are  chattels  in  this  State,  but  not 
enough  property  in  the  State  of  the  domicil  to  satisfy  such  provis- 
ion; It  may  he,  that  such  laws  would  be  given  effect  in  this  State, 
but  this  would  always  be  in  subordination  to  the  rights  of  resi- 
dent, and  perhaps  of  all,  creditors.    Ibid. 

DOWER: 

The  possession  of  a  w^idow  remaining  on  her  husband's  land  after  his 
death,  is  not  adverse  to  his  heirs  at  law.    Page  v.  Branch,  97. 
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EASEMENT  : 

1.  An  easement  can  only  be  created  by  a  conveyance  under  seal,  or 

by  long  user,  from  which  such  conveyance  is  presumed.  Cagle 
V.  Parker,  271. 

2.  Owners  of  land  grant  a  license  to  other  |>ersons  ''to  build  a  mill 

and  back  water  on  us,  so  they  don't  back  on  our  bottoms  ;"  Held, 
1.  That  the  license  is  exceeded  when  the  dam  is  raised  to  such 
height  that  the  water  is  ponded  back  so  as  to  sob  the  '*  bottom'' 
and  render  its  drainage  impossible,  and  make  it  unfit  for  cultiva- 
tion, although  it  is  not  actually  overflowed.  2.  That  it  is  erro- 
neouH  for  the  Court  to  instruct  the  jury  "  that  damages  would  be 
recoverable  only  when  the  grant  contained  in  the  license  was  ex- 
ceeded by  ponding  water  on  the  *  bottoms.'  "     Ibid. 

3.  That  the  plaintiff  is  entitled  to  have  an  issue  submitted  to  the  jury 

as  to  the  amount  of  annual  damages  caused  by  raising  the  dam 
above  its  original  height.     Ibid. 

EQUITY  PRACTICE : 

1.  Where  a  suit  in  equity  was  pending  in  the  Supreme  Court  at  the 

time  of  the  adoption  of  the  present  system  of  procedure,  the  Su. 
perior  Courts  are  the  proper  tribunals  to  proceed  with  the  cause^ 
and  this  Court  can  make  no  order  in  it,  except  to  remand  the 
papers.     White  \.  Butcher,  7. 

2.  "Where  in  such  case,  a  decree  had  been  made  in  this  Court  settling 

the  rights  of  the  parties,  and  only  the  final  accounts  remained  to 
be  taken,  the  Superior  Courts  cannot  allow  amended  pleadings  to 
be  filed,  or  the  rights  of  the  parties  as  settled  by  the  decree  to  be 
varied,  but  must  proceed  with  the  cause  in  accordance  with  the 
decree.    Ibid, 

3.  Under  the  former  equity  practice,  in  a  suit  for  specific  perform- 

ance, a  reference  was  ordered  before  the  final  decree  to  ascertain 
the  balance  due  on  the  purchase  money,  but  not  to  afford  affirma- 
tive relief  to  the  defendant.     Ibid, 

4.  Under  the  present  practice,  a  reference  will  not  be  ordered  after  a 

final  decree.     Ibid. 

ESTOPPEL : 

1.  Where  a  grantor  makes  a  valid  exception  in  a  deed,  the  thing  ex- 

cepted remains  the  property  of  the  grantor  or  his  heirs,  but  if  the 
grantor  has  no  valid  title  to  the  thing  excepted,  neither  he  nor  his 
heirs  can  recover.     Fisher  v.  The  Mining  Co,,  95. 

2.  An  estoppel  by  deed  is  always  confined  to  the  subject-matter  of  the 

conveyance,  and  cannot  be  extended  to  something  not  conveyed 
by  the  deed.     Ibid, 
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3.  So  where  the  plain  tiff's  ancestor  conveyed  certain  land  to  those 

under  whom  the  defendant  claims,  but  excepted  all  the  minerals 
on  the  land,  the  plaintiffs  must  prove  title  to  the  minerals,  and 
the  defendant  is  not  estopped  by  the  deed  from  denying  such 
title.    Ibid. 

4.  Unless  the  element  of  frtxud  i«  present  in  the  declarations  or  con- 

duct of  a  feme  covert,  upon  tlie  faith  of  which  conduct  another 
reasonably  might  rely,  and  has  in  fact  relied  to  his  injury,  she  is 
not  estoppe<l,  as  a  feme  covert  cannot  be  estopped  by  a  contract, 
or  anything  in  the  nature-of  a  contract.  Weathersbee  v.  jPa/Tar,106. 

o.  So,  where  a  feme  covert  second  mortgagee  was  ignorant  of  the 
dealings  between  the  mortgagor  and  first  mortgagee  until  they 
were  consummated  and  finished,  and  upon  learning  of  them  was 
only  silent,  she  is  not  estopped  by  her  silence  from  asserting  her 
rights  under  the  second  mortgage.     /  bid. 

6.  None  but  parties  and  privies  are  estopped  by  a  judgment.     Simj}- 

fton  v.  Cnreton,  113. 

7.  Where  the  parties  in  interest  are  very  numerous,  and  it  is  impracti- 

cable to  bring  them  all  before  the  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all,  but  how  far  those  not  actually  before 
the  Court  may  be  affected  by  the  judgment,  is  left  open.  Thames 
V.  JoncM,  121. 

8.  Where  delay  in  bringing  suit  is  caused  by  the  request  of  the  defend- 

ant, and  his  promise  to  pay  the  debt  and  not  to  avail  himself  of 
the  plea  of  the  statute,  he  will  not  be  allowed  to  plead  tlie  statute, 
as  it  would  be  against  equity  and  good  conscience ;  but  in  such 
case  the  creditor  must  bring  his  action  within  three  years  after 
such  promise  and  re<]uest  for  delay.     Joyner  v.  Manaey,  148. 

9.  By  Smith,  C  J.     In  such  case  the  request  of  the  defendant  for 

delay  and  his  promise  not  to  avail  himself  of  tlie  statute  must  be 
in  writing,  as  provided  by  >$172  of  The  CUnle,  except  in  cases  where 
it  would  enable  the  defendant  to  perpetrate  a  fraud.     Ibid. 

10.  By  Merrimon,  J.     The  right  of  the  creditor  to  have  the  debtor  re- 

strained from  setting  up  the  statute  where  suit  has  been  delayed 
at  the  debtor's  instance,  is  not  affected  by  ^112  of  The  Code,  and 
need  not  be  in  writing.     Ibid. 

11.  Where  there  is  a  dispute  as  to  the  dividing  line  between  two  ad- 

joining tracts,  the  acts  and  admissions  of  the  adjoining  proprie- 
tors recognizing  one  line  as  the  true  one,  are  evidence  of  its  loca- 
tion when  the  line  is  unfixed  and  uncertain,  but  where  it  is  well 
ascertaineit  such  acts  and  admissions  are  not  competent  evidence 
either  to  change  the  line  or  to  estop  the  party  from  setting  up  the 
true  line.     Davidnon  v.  Arledge,  172. 
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12.  It  seems,  that  such  acts  will  entitle  the  losing  party  to  recover  the 

value  of  the  improvements  he  may  have  put  on  the  land  in  good 
faith.    Ibid, 

13.  Where  a  widow  agrees  to  adhere  to  the  provisions  of  a  will,  and  in 

consequence  thereof  the  executor  proceeds  to  pay  legacies- and 
assume  obligations  which  would  cause  loss  to  him  if  the  widow 
were  to  dissent,  she  will  be  estopped  by  her  agreement,  and  will 
not  be  allowed  to  dissent,  but  where  in  such  case  she  offers  to  put 
the  estate  in  statu  quo,  and  the  executor  has  not  acted  under  her 
agreement  so  as  to  cause  him  any  loss  whatever,  she  is  not  estop- 
ped.    Yorkley  v.  StinsoUy  286. 

14.  Where  a  widow  is  appointed  executrix  and  proves  the  will  and 

qualifies,  she  cannot  afterwards  renounce  and  di^ent,  but  must 
caiTy  out  tlie  will  in  all  of  its  provisions.    Ibid. 

15.  Where  tlie  subject-matter  of  an  action  has  been  once  determined  by 

the  Court,  a  new  action  will  not  be  entertg,ined  in  regard  to  it.  If 
for  any  reason  the  former  judgment  ought  to  be  set  aside,  it  can 
only  be  done  by  a  motion  in  the  cause  for  that  purpose  if  the  ac- 
tion is  still  pending,  and  if  it  has  been  determined  and  come  to  an 
end,  then  by  a  new  action  to  directly  attack  it.  Albertson  v.  WU~ 
Hams,  264. 

16.  Whenever  an  act  is  done  or  statement  made  by  a  party  which  can- 

not be  contradicted  without  fraud  on  his  part,  and  injury  to  oth- 
ers wliose  conduct  has  been  influenced  by  the  act  or  admission, 
the  character  of  an  estoppel  will  attach  to  what  otherwise  would 
be  matter  of  evidence.     Hvni2)hreys  v.  Finch,  303. 

17.  Ordinarily  a  judgment  is  conclusive  as  to  all  matters   entering 

therein,  and  objection  thereto  should  be  taken  at  the  time  the 
judgment  is  rendered.     Dickerson  v.  Wilcoxon,  309. 

18.  But  when  it  appears  from  the  record  that  an  issue  is  raised  by  the 

pleadings,  which  is  left  open  and  undetermined,  it  is  error  to  enter 
final  judgment  before  such  issue  was  tried.     Ibid. 

19.  When  in  an  action  brought  against  the  executor  and  heirs  at  law 

and  devisees  of  the  testator,  the  Court  having  jurisdiction  both  of 
the  persons  and  of  the  subject-matter  of  the  action — ordered  the 
land  in  controversy  to  be  sold,  and  it  was  sold  and  purchased  and 
paid  for  by  the  defendant  herein,  and  the  sale  was  confirmed,  and 
title  ordered  by  the  Court  to  be  made  to  the  purchaser,  which  was 
done,  the  defendants  in  such  action  are  estopped  by  the  judgment, 
and  cannot  impeach  it  collaterally  in  this  action  by  showing  that 
the  land  belonged  to  them,  and  was  embraced  in  the  orders  of  the 
Court  by  mistake,  inadvertence  or  misapprehension.  Jones  v. 
Coffey,  347. 
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EVIDENCE : 

1.  The  testimony  of  a  member  of  the  jury  cannot  be  heard  to  impeach 

the  verdict.    Jones  v.  Parker,  33. 

2.  In  an  action  against  a  corporation  for  services  rendered  to  it  under 

a  contract  of  hiring,  which  contract  is  denied  by  the  corporation, 
a  letter  to  the  plaintiff  from  an  agent  of  the  corporation,  recogniz- 
ing him  as  a  servant  of  the  corporation,  is  competent  evidence  to 
establish  the  contract,  and  also  to  corroborate  the  plaintiff  when 
his  testimony  has  been  contradicted  by  such  agent.  Porter  v.  R, 
R,,  46. 

3.  Where  the  evidence  presents  the  case  to  the  jury  in  two  aspects,  it 

is  not  error  in  the  trial  Judge  to  refuse  a  prayer  for  instructions, 
which  would  present  the  case  to  the  jury  only  in  one  aspect.  Ibid. 

4.  The  map  of  a  city  or  town,  which  is  adopted  and  recognized  by  the 

municipal  authorities  as  correct,  is  competent  evidence  to  estab- 
lish the  location  of  a  lot  in  the  city.     Davidson  v.  Arledge,  172. 

5.  Where  there  is  a  dispute  as  to  the  dividing  line  between  two  ad- 

joining tracts,  the  acts  and  admissions  of  the  adjoining  proprie- 
tors rec;ognizing  one  line  as  the  true  one,  are  evidence  of  its  loca- 
tion when  the  line  is  unfixed  and  uncertain,  but  where  it  is  well 
ascertained,  such  a(,"ts  and  admissions  are  not  competent  evidence 
either  to  change  the  line  or  to  estop  the  party  from  setting  up  the 
true  line.     Ihid. 

6.  It  seems,  that  such  acts  will  entitle  the  losing  party  to  recover  the 

value  of  the  improvements  he  may  have  ])ut  on  the  land,  in  good 
faith.     Ihid. 

7.  Where  the  Supreme  Court  has  passed  upon  the  effect  of  record  and 

documentary  evidence  in  one  api>eal  and  remanded  the  case  for  a 
new  trial,  it  is  not  error  for  the  trial  Judge  to  refuse  to  submit  an 
issue  to  be  found  only  on  such  evidence,  when  it  was  declared  by 
this  Cowit  to  be  insufficient  for  that  purpose.  McMillan  v.  Ba- 
ker. 197. 

8.  The  ruling  of  the  Supreme  Court  in  such  case  is  not  res  judicata. 

Ihid. 

9.  A  written  statement  of  the  defendant  relating  to  the  sub  ject-matter 

of  the  action  is  clearly  competent  evidence  against  liini.     Ihid. 

10.  Even  if  improper  evidence  is  admitted,   the  error  is  cured  if  the 

trial  Judge  in  his  charge  instructs  the  jury  not  to  consider  it. 
Bridgers  v.  Dill,  222. 

11.  In  an  action  for  slander,  evidence  of  the  pecuniary  condition  of  the 

defendant  is  competent  to  increase  the  damages,  when  the  plain- 
tiff is  entitled  to  vindictive  or  punitory  damages,  but  the  pecuniary 
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condition  of  the  jylointiff  is  not  competent  for  such  purpose,  while 
it  may  be  to  show  actual  damage.     Reevea  v.  Winn,  246. 

12.  It  seems,  that  where  the  action  is  for  a  personal  injury,  as  where  by 

assault  and  battery  or  by  the  negligence  of  the  defendant  the 
plaintiff  has  Iwen  crippled  so  that  he  is  unable  to  work,  he  may 
show  the  nature  of  his  business  and  the  value  of  his  jiersonal  ser- 
vices, the  loss  of  which  may  be  more  disastrous  to  a  poor  man 
than  to  one  of  wealth,  but  this  is  only  for  the  purpose  of  showing 
actual  damage.     Ibid. 

13.  Where  the  question  in  issue  is  the  value  of  a  horse,  the  plaintiff 

may  testify  what  he  gave  for  the  horse,  as  the  actual  purchase  at 
the  price  is  an  act  done  in  pursuance  of  an  opinion,  and  gives 
greater  force  to  it.     Boggan  v.  Home,  268. 

14.  Where  a  book  containing  entries  not  in  the  plaintiff's  handwriting 

is  offered  by  the  defendant,  the  evidence  is  competent  when  the 
defendant  testifies  that  the  entries  were  made  by  persons  from 
whom  he  got  the  merchandise,  under  instructions  from  the  plain- 
tiff, and  when  he  further  testifies  that  the  book  contains  every- 
thing he  got  from  the  plaintiff.     Ibid, 

15.  When  a  child,  after  arrival  at  full  age,  continues  to  reside  with  and 

serve  the  parent,  the  presumption  is  that  such  services  were  gra- 
tuitous.    Young  v.  Herman,  28(). 

16.  But  this  presumption  may  be  rebutted  by  proof  of  facts  and  cir- 

cumstances which  show  that  such  was  not  the  intention  of  the 
parties,  and  raise  a  promise  by  the  parent  to  pay  as  much  as  the 
labor  of  the  child  is  reasonably  worth.     Ibid. 

17.  Where  there  is  conflict  between  the  testimony  of  the  witnesses,  it 

is  error  for  the  Court  to  single  out  one  witness  and  tell  the  jury 
*'if  vou  believe  him"  vou  must  find  in  accordance  with  his  testi- 
mony.     Long  v.  Hall,  286. 

18.  Where  the  complaint  alleges  the  conversion  of  seed  cotton,  the 

Court  ought  to  charge  the  jury  that  the  plaintiff  must  show,  by  a 
preponderance  of  evidence,  the  conversion  of  such  cotton ;  the 
failure  to  do  so,  when  requested,  is  error.     Ibid, 

19.  When  the  only  is.sue  submitted  to  the  jury  is,  '*  Was  the  seal  oppo- 
^  site  the  name  of  the  defendant,  on  the  note  at  the  time  that  he 

signed  it,"  evidence  that  there  was  no  amount  specified  in  the 
note  at  that  time  and  that  double  the  amount  agreed  on  was  in- 
serted in  the  space  left  for  that  purpose,  after  the  note  was  signed 
by  the  defendant,  was  incompetent,  and  could  only  be  competent 
on  a  general  denial  of  its  execution.     Humphreys  v.  Finch,  303. 

20.  The  fact  that  one  of  the  parties  listed  the  land  in  controversy  for 

taxation,  and  paid  the  taxes  assessed,  before  there  ira^  any  con- 
troversy about  it,  and  that  the  other  did  not,  are  admissible  in 
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evidence  to  be  considered  by  the  jury,  with  other  evidence,  tend- 
ing to  show  the  claim  of  title  to.  and  possession  of  the  land  by 
the  parties,  and  their  a(."ts  and  conduct  towards  it.  Auntin  v. 
King,  339. 

21,  The  tax-lists  are  admissible  in  evidence  to  sliow  these  facts.     Ibid. 

22.  The  fact  that  the  purchaser  of  the  legal  estate  paid  very  much  less 

than  the  land  is  worth,  is  e^■idence  to  show  that  he  purchased 
with  notice.     Dnraut  v.  Croirell.  367. 

28.  The  value  of  the  property  in  controversy  cannot  l>e  considered  in 
passing  on  the  question  of  the  solvency  of  the  defendant.     Ibid. 

24.  When  the  plaintiff  sues  to  recover  a  stock  of  goods  conveyed  to 
him  as  trustee  by  defendant  W..  to  secure  a  creditor  of  said  de- 
fendant, evidence  is  admissible  to  prove  :  1st,  that  it  was  agreed 
between  the  trustee  and  creditor,  and  said  W.,  that  said  W.  should 
remain  in  possession  of  the  goods  and  sell  them,  and  pay  the  debts 
of  the  firm,  composed  of  said  W.  and  the  secured  creditor ;  2d, 
what  goods  were  in  the  store  when  the  deed  in  trust  was  executed, 
and  what  when  the  goods  were  seized  by  the  sheriff ;  3d,  that  ad- 
ditions had  been  made  to  the  stock  by  adding  goods  purchased 
with  funds  which  were  the  separate  estate  of  the  fimi  defendant, 
and  which  of  the  goods  seized  were  thus  added.  Queen  v.  Weni- 
icag,  383. . 

Hiy.  Whether  there  is  any  evidence,  is  a  cjuestion  for  the  Court;  what 
weight  is  to  be  given  it  when  there  is  any,  is  for  the  jury.  State 
V.  McBryde.  393. 

26.  When  the  evidence  only  raises  a  suspicion  of  the  defendant's  guilt, 

it  is  error  to  leave  it  to  the  jury.     Ibid. 

27.  The  fact  tliat  the  pris<mer  entered  a  dwelling-house  in  the  night 

time,  he  having  no  right  to  be  tliere,  an<l  fled  upon  being  discover- 
ed, is  some  evidence  to  go  to  the  jury  that  be  entered  with  intent 
to  steal,  in  the  absence  of  any  explanation  on  his  part,  although 
no  theft  was  committed.     Ibid. 

28.  Where  the  graraman  of  the  crime  consists  in  the  intent  alone,  the 

jur}'  may  infer  the  intent  from  the  circumstances.     Ibid. 

29.  Where  a  defendant  is  introduced  as  a  witness  in  his  own  behalf, 

his  testimony  is  to  be  considered  by  the  jury,  and  he  has  the  right 
to  have  the  jury  instructed  as  to  the  effect  of  his  evidence,  if  be- 
lieved bv  them.     State  v.  (iilmet\  429. 

450.  Where  the  evidence  presents  the  ca.se  in  two  luspects,  the  trial  Judge 
should  charge  the  jury  in  both  aspects  of  the  case.     Ibid. 

wJl.  Where  the  defendant  was  indicted  for  larceny  and  evidence  of  his 
guilt  was  introduced  by  the  State,  and  as  a  witness  in  his  own  be- 
half, he  testified  that  the  prosecutor  was  intoxicated,  and  at  his 
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request,  he  (the  defendant)  was  taking  care  of  property  alleged  to 
have  been  stolen  ;  It  was  held,  error  in  the  trial  Judge  not  to  pre- 
sent the  case  to  the  jury  in  the  aspect  presented  by  the  defendant's 
evidence.     Ibid. 

32.  The  offence  of  removing  a  crop  by  a  tenant  before  paying  the  rent 

and  discharging  all  liens  of  the  landlord  on  it,  is  not  complete,  un- 
less the  crop  is  removed  without  giving  the  five  days'  notice,  for 
if  the  notice  is  given,  removing  the  crop  is  not  an  offence.  State 
V.  Croirder,  432. 

33.  The  want  of  such  notice  may  be  proved  by  any  competent  evidence, 

and  it  is  not  necessary  that  it  should  be  proved  by  the  landlord  or 
his  agent  or  assignee.     Ibid. 

34.  While  as  a  general  rule  the  answer  of  a  witness  on  cross-examina- 

tion to  questions  about  collateral  matters  is  conclusive,  the  rule  does 
not  apply  to  ejuestions  in  regard  to  matters  which,  although  col- 
lateral, tend  to  show  the  temper,  dis})osition  and  conduct  of  the 
witness  in  relation  to  the  cause  or  parties.     State  v.  Ballard,  443. 

35.  Where  the  cross-examinatitm.  inntead  of  Iwing  general,  descends  to 

particulars,  the  party  is  bound  by  the  answer  to  collateral  matters, 
even  when  they  go  to  sliow  the  witness's  temper  and  conduct  in 
relation  to  tlie  cause  or  parties.     Ibid. 

36.  A  defendant  in  a  criminal  matter  can  onlv  be  examined  an  a  wit- 

ness  by  his  own  recjuest.  but  if  he  does  make  the  request  and  is 
examined,  his  statements  can  be  used  as  evidence  against  him. 
State  V.  EH  in,  447. 

37.  Where  a  prisoner  made  certain  confessions  which  were  induced  by 

hope,  and  therefore  inadmissible,  but  a  day  or  so  after,  upon  his 
examination  before  a  committing  magistrate,  he  asked  to  be  exam- 
ineil  as  a  witness  on  his  own  behalf,  when  he  admitted  that  he 
had  made  the  confessions,  but  said  that  thev  were  not  true;  It  was 
held,  that  his  evidence  given  l)efore  the  magistrate  was  admissible 
against  him,  and  it  was  for  the  jury  to  say  whether  they  believed 
the  confession,  or  that  part  of  liLs  evidence  declaring  that  the  con- 
fessions were  not  true.     Ibid. 

38.  Hearsay  evidence  is  inadmissible,  except  when  the  bodily  or  mental 

feelings  or  condition  of  an  individual  are  material,  when  the 
usual  expression  of  such  feelings  are  admissible,  although  hearsay. 
State  V.  Hargrove.  457. 

39.  Where  the  defendant  was  indicted  for  stealing  a  horse,  the  hearsay 

declarations  of  a  jiarty  that  a  horse  in  the  possession  of  a  witness 
was  the  horse  of  the  prosecutor,  are  inadmissible.     Ibid, 
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40.  Since  the  statute  allows  the  defendant  to  become  a  witness  in  hi» 

own  behalf,  he  can  testify  as  to  any  fact  which  it  would  be  com- 
petent to  prove  by  any  other  witness.    State  v.  Bethel^  459. 

41.  When  the  charge  is  knowingly  receiving  stolen  goods,  the  defend- 

ant has  the  right  to  prove  by  himself  from  whom  he  received 
them,  and  under  what  circumstances,  and  what  conversation  took 
place  at  that  time,  in  reference  to  the  goods,  between  himself  and 
the  party  from  whom  he  received  them.  Such  conversation  forms 
part  of  the  res  gestce,  and  is  therefore  admissible.    Ibid. 

42.  A  conviction  upon  the  uncorroborated  evidence  of  an  accomplice 

is  legal,  although  it  is  the  almost  universal  custom  of  trial  Judgea 
to  instruct  juries  that  they  should  be  cautious  in  convicting  on 
such  evidence.    State  v.  Miller^  484. 

43.  The  corroboration  of  an  accomplice  ought  to  be  as  to  some  matter, 

the  truth  or  falsehood  of  which  goes  to  prove  or  disprove  the 
offence  charged  against  the  prisoner.     Ibid. 

44.  Where  the  defendant  was  indicted  for  setting  fire  to  an  outhouse, 

evidence  is  competent  to  show  that  at  the  same  time  an  attempt 
was  made  to  fire  a  dwelling-house  near  it,  the  evidence  directly 
connecting  the  defendant  with  the  latter  attempt.  State  v.  Thomp- 
son, 496. 

45.  Where  the  defendant  was  indicted  for  burning  an  outhouse,  it  is 

competent  to  show  threats  made  by  him  against  the  son  and 
grandson  of  the  owner  of  the  house.     Ibid. 

46.  The  objection  that  there  is  a  failure  of  proof  must  be  taken  before 

verdict,  and  cannot  be  taken  on  a  motion  in  arrest  of  judgment. 
Ibid. 

47.  Unquestioned  evidence  of  possession  is  sufficient  proof  of  owner- 

ship in  an  indictment  for  arson.     Ibid. 

(See  also  '*No  Evidence.") 

EVIDENCE— §580  : 

An  administrator  of  a  deceased  debtor  who  is  a  defendant  is  rendered 
incompetent  by  i^580  of  The  Code  to  testify  to  any  admissions 
which  he  may  have  heard  his  intestate  make  in  regard  to  the  non- 
payment of  a  bond  executed  i)rior  to  August  1st,  1868.  Smith  v. 
Smith,  27. 

EXCEPTION  IN  A  DEED  : 

1.  Where  a  grantor  makes  a  valid  exception  in  a  deed,  the  thing  ex- 
cepted remains  the  property  of  the  grantor  or  his  heirs,  but  if  the 
grantor  has  no  valid  title  to  the  thing  excepted,  neither  he  nor  his 
heirs  can  recover.     Fisher  v.  Mining  Co.,  95. 
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2.  An  estoppel  by  deed  is  always  confined  to  the  subject-matter  of  the 

conveyance,  and  cannot  be  extended  to  something  not  conveyed 
by  the  deed.     Ibid. 

3.  So  where  the  plaintiff's  ancestor  conveyed  certain  land  to  those 

under  whom  the  defendant  claims,  but  excepted  all  the  minerals 
on  the  land,  the  plaintiffs  must  prove  title  to  the  minerals,  and 
the  defendant  is  not  estopjied  by  the  deed  from  denyinj?  such  title. 
Ibid. 

EXECUTION : 

1.  The  purchaser  at  execution  sale  of  the  interest  of  one  tenant  in 

common,  only  gets  such  estate  as  the  judgment  debtor  had,  and 
sole  possession  for  twenty  years  is  necessary  to  bar  liis  co-tenants. 
Page  v.  Branch,  97. 

2.  A  sale  under  execution  transmits  only  the  debtor's  estate,  in  the 

same  plight  and  subject  to  all  the  equities  under  whicli  he  held 
it.     ThreadgiU  v.  Redwine,  241. 

8.  Where  two  claimants  of  the  same  land  covenant<?d  with  each  other 
to  become  tenants  in  common  in  the  land  and  to  sell  the  common 
property,  and  after  adjusting  an  inequality  existing  in  the  amount 
paid  by  each  to  divide  the  proceeds,  and  the  interest  of  one  was 
sold  under  execution  ;  It  watt  held,  that  by  purchasing  the  interest 
of  his  co-tenant  at  execution  sale  the  other  tenant  in  common  did 
not  acquire  tiie  land  discharged  of  all  claim  by  his  co-tenant,  and 
that  the  e<juity  for  a  division  under  the  covenant  did  not  pass  by 
the  sheriff's  deed.     Ibid. 

4.  Where  in  such  case,  the  defendant  expended  money  after  his  pur- 

chase at  the  sheriff's  sale  in  removing  encumbrances  from  the 
(M)mmon  property,  he  is  entitled  to  be  re-imbursed  upon  a  sale 
before  any  of  the  i)roceeds  go  to  his  co-tenant.     Ibid. 

o.  To  constitute  a  levy  a  w^izure  is  nt»cessary.  If  from  the  nature  of 
the  property,  an  actual  seizure  is  impossible,  .some  act  as  nearly 
equivalent  to  a  seizure  as  practicable  must  be  substituted  for  it. 
Long  V.  Hall  286. 

6.  When  it  appears  from  the  record  that  an  issue  is  raised  by  the 

pleadings,  which  is  left  open  and  undetermined,  it  is  error  to  enter 
final  judgment  before  such  issue  was  tried.  Dickerson  v.  Wil- 
cod'on,  809. 

7.  When  such  issue  was  as  to  assets  in  the  hands  of  an  administrator 

to  pay  debts  of  the  intestate,  it  was  not  erroneous  for  the  Court  to 
refuse  to  allow  execution  to  issue  de  bon  is  propriis  before  such 
issue  was  tried.     Ibid. 
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8.  It  is  the  duty  of  the  Clerk  of  the  Ck)urt,  upon  the  application  of  the 

plaintiff,  to  issue,  in  proper  cases,  the  execution  against  the  person, 
under  $5j$448,  447  and' 448  (8)  of  The  Code.  Kinney  v.  Laughenour, 
385. 

9.  Such  execution  should  command  the  sheriff  to  arrest  the  defendant 

and  commit  him  to  the  jail  of  the  county  from  which  it  issued, 
until  he  shall  pay  the  judgment  or  be  discharged  according  to 
law.     Ibid. 

10.  The  plaintiff  R.   S.,  having  been  adjudicated  a  bankrupt,  and  the 

land  in  controvei*sy  having  been  assigned  to  him  as  his  homestead 
in  the  bankruptcy  proceedings,  it  is  exempt  from  sale  under  exe- 
cution issued  on  a  judgment  for  a  fiduciary  debt  which  is  not  dis- 
charged by  his  discharge  in  bankruptcy.  Simpson  v.  Hounton, 
344. 

11.  This  exemption  from  sale  under  execution  against  the  homesteader 

follows  the  land  when  conveyed  by  him  to  another  party.     Ibid. 

12.  Where  a  defendant  has  lost  his  appeal,  but  is  granted  a  certiorari 

in  lieu  thereof,  the  granting  of  the  writ  has  the  effect  of  an  appeal 
as  a  stay  of  execution,  and  if  the  offence  be  bailable,  he  is  entitled 
to  bail.    State  v.  Walters,  489. 

13.  A  sheriff  is  not  entitled  to  the  fee  of  fifty  cents  as  for  an  execution 

against  each  tax-payer,  after  the  tax  list  is  placed  in  his  hands, 
but  only  becomes  entitled  to  such  fee,  if  at  all,  when  he  actually 
levies  and  seizes  property  in  order  to  collect  the  tax.  State  v. 
Bisaner,  503. 

EXECUTOR : 

1.  Where  acting  under  a  power  conferred  by  a  will  to  dispose  of  the 

testator's  estate  in  his  land,  the  executor  contracts  to  sell  the  testa- 
tor*B  interesc  in  a  certain  tract  of  land,  and  upon  payment  of  the 
purchase  money  to  convey  such  interest  in  fee  to  the  purchaser, 
the  executor  is  not  liable,  under  the  terms  of  this  contract,  either 
individually  or  in  his  representative  capacity,  for  a  failure  in  mak- 
ing title  to  a  part  of  the  land.     Tvritty  v.  Lovelace,  54. 

2.  Where  a  widow  agrees  to  adhere  to  the  provisions  of  a  will,  and  in 

consequence  thereof  the  executor  proceeds  to  pay  legacies  and 
assume  obligations  which  would  cause  loss  to  him  if  the  widow 
were  to  dissent,  she  will  be  estopped  by  her  agreement,  and  will 
not  be  allowed  to  dissent,  but  where  in  such  case  she  offers  to  put 
the  estate  in  statu  quo,  and  the  executor  has  not  acted  under  her 
agreement  so  as  to  cause  him  any  loss  whatever,  she  is  not  estop- 
ped.    Yorkley  v.  Stinson,  286. 
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8.  Where  a  widow  is  appointed  executrix  and  proves  the  will  and 
qualifies,  she  cannot  afterwards  renounce  and  dissent,  but  must 
carry  out  the  will  in  all  of  its  provisions.     Ibid. 

EXTORTION  : 

1.  "Where   the  defendant  was  indicted   for  extortion,   and  the  bill 

charged  that  it  was  done  as  tax-collec*tor,  while  the  evidence 
showed  that  he  was  deputy  sheriff,  and  collected  taxes  by  virtue 
of  this  office,  and  not  that  of  tax-collector,  the  variance  was  held 
to  be  fatal.    State  v.  Bisatier,  503. 

2.  Where  the  defendant  was  indicted  for  extortion  in  collecting  two 

dollai*s  and  thirteen  cents  as  taxes,  when  only  one  dollar  and  sixty- 
three  cents  was  due,  and  the  evidence  showed  that  he  collected 
one  dollar  and  sixty-three  cents  as  taxes,  and  fifty  cents  as  costs, 
the  variance  was  held  to  he  fatal.     Ibid. 

FELLOW-SERVANT : 

1.  Where  an  employee  of  a  railroad  company  is  injured  by  the  negli- 

gence of  a  fellow-servant,  the  common  master  is  not  liable.  Webb 
V.  R.  R.  Co.,  887. 

2.  The  fact  that  a  co-employee  has  authority  from  the  common  master 

to  discharge  his  fellow-servants,  does  not,  of  itself,  constitute  him 
a  vice-principal.    Ibid. 

FELONY : 

1.  In  capital  felonies,  the  prisoner  has  the  right  to  be  present  in  Court 

at  all  times  during  the  course  of  his  trial,  and  if  he  is  absent  at 
any  time  it  vitiates  a  conviction^    State  v.  Kelly,  404. 

2.  In  felonies  less  than  capital,  the  prisoner  lias  the  right  to  be  present 

at  all  stages  of  his  trial,  but  his  presence  is  not  essential  to  the 
validity  of  the  conviction.    Ibid. 

8.  It  seeins,  that  a  prisoner  in  a  capital  felony  can  waive  his  right  to 
be  present  at  all  stages  of  the  trial,  but  his  counsel  cannot  waive 
it  for  him.    Ibid. 

4.  If  a  prisoner  in  an  indictment  for  a  felony  less  than  capital  flee  the 
Court  during  the  trial,  he  will  be  deemed  to  have  waived  his  right 
to  be  present,  and  the  Court  need  not  stop  the  trial.    Ibid. 

FENCES : 

1.  In  order  to  complete  the  offence  of  injury  to  live  stock,  it  is  not 
necessary  that  the  offence  should  be  consummated  within  the 
enclosure  not  surrounded  by  a  lawful  fence,  for  if  it  is  begun 
therein  and  completed  outside  of  such  enclosure,  the  offence  is 
complete.    State  v.  Godfrey,  507. 
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2.  So,  where  the  defendant  set  his  dogs  on  a  cow  who  was  in  a  field 

not  surrounded  by  a  lawful  fence,  and  the  dogs  chased  and  wor- 
ried her  both  within  the  field  and  also  outside  of  it ;  It  was  held, 
that  the  defendant  was  not  entitled  to  an  instruction  to  the  jury 
that  unless  the  cow  was  injured  in  the  field  he  would  not  be 
guilty.     Ibid. 

3.  If  in  such  case,  the  cow  had  been  gently  driven  out  of  the  field,  and 

then  the  injury  inflicted,  the  case  would  be  different.     Ibid. 

FINE: 

1.  A  prisoner  is  entitled  to  be  discharged  from  imprisonment  for  the 

non-payment  of  a  fine  and  costs  upon  complying  with  the  provis- 
ions of  The  Code,  chapter  27,  ^2967  et  «eg.,  and  this  is  so,  although 
a  work-house  has  been  established  by  the  County  Commissioners 
in  accordance  with  the  provisions  of  The  Code,  §786.  State  v. 
Williams^  414. 

2.  Where  a  town  ordinance  leaves  the  fine  or  penalty  imposed  by  it 

uncertain  as  to  the  amount,  it  is  void  for  uncertainty,  and  a  war- 
rant founded  on  it  will  be  quashed.     State  v.  Rice,  421. 

3.  Where  a  statute  provides  that  a  party  guilty  of  the  offence  created 

by  it  shall  be  fined  or  imprisoned,  the  Court  has  no  power  to  both 
fine  arid  imprison.     State  v.  Walters,  489. 

FORCIBLE  TRESPASS : 

Although  the  entry  on  land  in  the  possession  of  another  be  peaceable, 
yet  if  after  entering  the  defendant,  upon  being  ordered  to  leave, 
uses  violent  language  and  pursues  the  occupant  to  his  house,  he  is 
guilty  of  forcible  trespass.    State  v.  Talbot,  494. 

FRAUD : 

1.  Unless  the  element  of  fraud  is  present  in  the  declarations  or  con- 

duct of  a  feme  covert,  upon  the  faith  of  which  conduct  another 
reasonably  might  rely,  and  has  in  fact  relied  to  his  injury,  she  is 
not  estopped,  as  a  feme  covert  cannot  be  estopped  by  a  contract, 
or  anything  in  the  nature  of  a  contract.  Weathersbee  v.  Farrar, 
106. 

2.  The  right  to  recover  damages  for  deceit  in  the  sale  of  land  effected 

by  fraudulent  devices  and  representations,  is  well  settled.  Stan- 
ton V.  Hughes,  318. 

FRAUDULENT  CONVEYANCES : 

1.  When  the  plaintiff  sues  to  recover  a  stock  of  goods  conveyed  to  him 
as  trustee  by  defendant  W.,  to  secure  a  creditor  of  said  defendant, 
evidence  is  admissible  to  prove:  1st,  that  it  was  agreed  between 
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the  trustee  and  creditor,  and  said  W.,  that  said  W.  should  remain 
in  possession  of  the  goods  and  sell  them,  and  pay  the  debts  of  the 
firm,  composed  of  said  W.  and  the  secured  creditor;  2d,  what 
goods  were  in  the  store  when  the  deed  in  trust  was  executed,  and 
what  when  the  goods  were  seized  by  the  sheriff:  3d,  that  additions 
had  been  made  to  the  stock  by  adding  goods  purchased  with  funda 
which  were  the  separate  estate  of  the  firm  defendant,  and  which 
of  the  goods  seized  were  thus  added.     Queen  v.  Wermvag,  383. 

2.  In  such  case  the  ti*ustee  can  claim  only  such  of  the  goods  as  com- 
posed the  original  stock,  and  not  those  added  by  the  firm  defend- 
ant.    Ibid. 

GATES : 

1.  Juriijdiction  to  license  the  erection  of  a  gate  across  a  public  road  is 

conferred  by  The  Code,  5$205H.  on  the  Board  of  Supervisoi-s  of  Pub- 
lic Roads.  This  applies  to  roads  already  established.  Andrews  v. 
Beam,  315. 

2.  Jurisdiction  to  lay  out,  &c.,  public  roads,  is  confen-ed  by  ^2023  on 

the  Board  of  County  Commission ei*s  :  and  in  the  exercise  of  this 
power  they  may  gi'ant  to  a  party  over  whose  land  any  new  road 
ordered  by  them  to  be  laid  out  may  pass  the  right  to  erect  gates 
acros^r  such  road.     Ibid. 

GRAND  JURY  : 

1.  Where  it  did  not  appear  from  the  endorsement  on  the  indictment 

that  the  witnesses  sent  to  the  grand  jury  had  been  sworn,  it  was 
held  no  ground  to  quash  the  indictment  after  a  plea  of  not  guilty, 
or  to  arrest  the  judgment  after  verdict.    State  v.  Sheppard,  401. 

2.  Where  the  record  sets  out  that  a  bill  of  indictment  was  returned 

into  open  Court  by  the  hands  of  the  foreman  of  the  grand  jury,  it 
sufficiently  appears  that  the  grand  jurors  were  present  in  Court, 
and  the  entry  is  a  proper  one.    State  v.  Starnes,  423. 

3.  Where  a  statute  creating  a  Special  Criminal  Court  for  certain  coun- 

ties allows  every  facility  to  the  accused  of  getting  a  fair  and 
impartial  jury,  it  is  not  unconstitutional  because  it  does  not  fol- 
low the  same  methods  of  drawing  the  jury  which  are  provided 
for  the  Superior  Courts.     State  v.  Jones,  469. 

GROWING  CROPS : 

An  indictment  for  the  larceny  of  growing  crops  need  not  allege  that 
the  crops  were  cultivated  for  food  or  market,  unless  the  larceny 
charged  was  that  of  some  fruit  or  vegetable  cultivated  for  food  or 
market,  not  specifically  mentioned  in  the  statute.  State  v.  Bal- 
lard, 448. 
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GUARDIAN : 

1.  As  a  general  rule,  a  receiver  is  resixmsible  for  his  own  neglect  only. 

and  is  protected  when  he  acts  in  entire  goo<i  faith,  but  when  a  re- 
ceiver is  appointed  to  take  charge  of  an  infant's  estate  who  has 
no  guardian,  and  is  directed  to  lend  out  the  money  and  pay  the 
income  over  to  the  ward,  he  will  be  held  to  the  same  accounta- 
bility as  a  guardian.     Collins  v.  Oooch,  186. 

2.  A  guardian  will  bc^  held  liable  for  any  loss  resulting  from  a  loan 

made  without  taking  any  securit\%  however  solvent  the  debtor 
may  have  been  when  the  loan  was  made.     Ibid. 

3.  It  is  the  duty  of  a  guardian  in  making  his  annual  returns  to  set  out 

the  manner  in  which  he  has  invested  the  ward's  estate,  and  the 
nature  of  the  securities  which  he  holds  as  guardian.     Ibid. 

4.  A  receiver  or  other  trustee  may  keep  money  in  a  bank  as  a  safe 

place  of  deposit,  or  may  use  the  bank  as  a  means  of  transmitting 
money  to  distant  places,  and  if  he  uses  reasonable  diligence  he 
will  not  be  held  liable  if  the  bank  fails,  but  this  does  not  author- 
ize a  loan  to  the  bank  by  such  trustee  without  taking  security. 
Ibid. 

5.  Where  a  receiver  was  appointed  to  take  charge  of  an  infant's  estate 

and  invest  the  same,  and  report  to  the  Court  annually,  and  he  de- 
posited a  portion  of  the  money  in  a  bank  in  another  State  to  his 
credit  as  receiver,  on  which  deposit  he  was  paid  interest  by  the 
bank,  which  afterwards  failed  ;  It  was  heldy  that  the  receiver  wa& 
liable  for  the  loss,  as  he  had  failed  to  report  to  the  Court  the  man- 
ner in  which  he  had  invested  the  infant's  estate,  although  he  had 
acted  in  the  best  faith.    Ibid. 

GUARDIAN  AD  LITEM : 

1.  Before  the  adoption  of  the  new  system  of  procedure,  it  was  the 

common  practice  for  the  administrator  to  file  his  petition  to  sell 
land  for  assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian 
ad  litem  appointed  without  any  service  upon  the  infant  Jat  all. 
Gates  V.  Pickett,  21. 

2.  The  appointment  of  a  guardian  ad  litem  is  valid,  although  the  in- 

fant has  not  been  regularly  served  with  process,  but  has  only  ac- 
cepted service  thereof.     Ibid. 

HABEAS  CORPUS : 

1.  The  application  of  an  insolvent  confined  for  the  non-payment  of 
costs  is  a  proceeding  in  the  cause  in  which  he  was  convicted,  and 
should  be  made  by  petition  to  the  Court  wherein  the  judgment 
against  him  was  entered.     State  v.  Miller ,  451. 

36* 
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2.  If  in  such  case  the  clerk  should  refuse  to  allow  the  prisoner  to  take 

the  oath,  the  remedy  is  by  an  ap}>eal  to  the  Jud^e  holding  the 
Courts  of  that  district,  and  it  is  intimated  that  it  is  irregular  for 
the  Judge  of  an  adjoining  district  to  release  the  prisoner  on  a 
writ  of  habeas  corpus.    Ibid. 

3.  Where,  in  such  case,  the  prisoner  has  been  released  by  the  writ  of 

habeas  corpus,  if  he  has  complied  with  all  the  conditions  of  the 
statute,  this  ('ourt  will  not  reverse  the  judguipnt.     Ibid. 

4.  The  State  has  no  appeal  from  a  judgment  releasing  a  prisoner  in  a 

habexxs  corpus.     Ibid. 

HIGHWAYS : 

1.  So,  in  an  action  for  failing  to  keep  a  sufficient  bridge  over  a  canal 

cut  across  a  public  road,  brought  under  §2036  of  The  Code,  the 
plaintiff  need  not  allege  that  the  road  was  laid  off  Ix^fore  the  mill 
was  erected,  in  order  to  negative  the  proviso  in  that  statute. 
Wadsworth  v.  Stewart,  116. 

2.  Jurisdiction  to  license  the  erection  of  a  gate  across  a  public  road  is 

conferrcMl  by  The  Code,  j$2058.  on  the  Board  of  Supervisors  of 
Public  Roads.  This  ap|)lies  to  roads  already  established.  Andreics 
V.  Beam,  315. 

3.  Jurisdiction  to  lay  out,  &c..  public  roads,  is  conferred  by  §2023,  on 

the  Board  of  Count v  Commissioners;  and  in  the  exercise  of  this 
power  they  may  grant  to  a  ])arty  over  whose  land  any  new  road 
ordered  by  them  to  be  laid  out,  may  pass,  the  right  to  erect  gates 
across  such  road.     Ibid. 

4.  The  Legislature  has  complete  power  to  regulate  the  highways  in 

the  State,  and  may  prescribe  what  vehicles  may  be  used  on  them, 
with  a  view  to  the  safety  of  passengei*s  over  them,  and  the  pre- 
ser\"ation  of  the  road.     State  v.  Yopp,  477. 

5.  Where  a  statute  forbade  the  use  of  bicycles  on  a  certain  road,  un- 

less permitted  by  the  superintendent  of  the  road,  it  was  held,  that 
the  act  was  not  unconstitutional.     Ibid. 

HOMESTEAD : 

1.  The  plaintiff  R  S.,  having  been  adjudicated  a  bankrupt,  and  the 

land  in  controversy  having  been  assigned  to  him  as  his  homestead 
in  the  bankruptcy  proceedings,  it  is  exempt  from  sale  under  exe- 
cution issued  on  a  judgment  for  a  fiduciary  debt  which  is  not  dis- 
charged by  his  discharge  in  bankruptcy.  Simpson  v.  Houston, 
344. 

2.  This    exemi)tion   fro;n  sale  under  execution  against  the  home- 

steader follows  the  land  when  conveyed  by  him  to  another  party. 
Ibid. 
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3.  When  the  wife  does  not  join  with  the  husband  in  making  the 
deed,  the  status  of  the  land  as  a  homestead  is  unaltered.     Ibid. 

HOMICIDE  : 

The  law  does  not  clothe  a  i)olice  officer  with  authority  to  judge  arbi- 
trarily of  the  necessity  of  killing  a  prisoner  to  secure  him,  or  of 
killing  a  person  to  prevent  a  rescue,  and  it  must  be  left  to  the 
jury  to  pass  on  the  necessity  for  such  killing.     State  v.  Bland,  438. 

HUSBAND  AND  WIFE  : 
(See  Married  Women.  ) 

ILLEGAL  VOTING  : 

1.  The  decision  of  judges  of  the  election  that  a  person  is  entitled  to 

vote,  is  a  complete  defence  to  an  indictment  for  illegal  voting, 
although  such  person  may  not  in  fact  be  entitled  to  vote.  State 
V.  Peariton,  434. 

2.  QucFre,  whether  a  pardon  will  restore  the  right  to  vote  to  one  who 

has  been  convicted  of  an  infamous  crime.     Ibid. 

INDICTMENT : 

1.  An  indictment  against  public  officers  for  a  failure  to  perform  a  pub- 

lic duty,  must  set  out  the  si)ecitic  duty  imposed  on  them  which 
they  have  neglected.     State  v.  Comnn'ssio7tern,  388. 

2.  The  Court  may,  in  its  discretion,  allow  a  motion  to  quash  at  any 

time  before  verdict.    State  v,  ShepjKtrd,  401. 

3.  Judgment  can  be  arrested  only  for  some  matter  ap[)earing  on  the 

face  of  the  record,  or  for  some  matter  which  ought  to  be  in  the 
record,  but  is  not  there.     Ibid. 

4.  The  endorsement  on  the  back  of  an  indictment  is  no  part  of  the 

record.     Ibid. 

5.  Where  it  did  not  api)ear  from  the  endorsement  on  the  indictment 

that  the  witnesses  sent  to  the  grand  jury  had  been  sworn,  it  was 
held  no  ground  to  quash  the  indictment  after  a  plea  of  not  guilty, 
or  to  arrest  the  judgment  after  verdict.     Ibid. 

6.  Where  the  record  sets  out  that  a  bill  of  indictment  was  returned 

into  open  Court  by  the  hands  of  the  foreman  of  the  grand  jury,  it 
sufficiently  appears  that  the  grand  jurors  were  present  in  Court, 
and  the  entry  is  a  proi>er  one.     State  v.  StarueH,  423. 

7.  An  indictment  for  the  larceny  of  growing  crops  need  not  allege  that 

the  crops  were  cultivated  for  food  or  market,  unless  the  larceny 
charged  was  that  of  some  fruit  or  vegetable  cultivated  for  food  or 
market,  not  specifically  mentioned  in  the  statute.  State  v.  Bal- 
lard. 443. 
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8.  It  18  not  material  (excei>t  in  cases  where  time  is  of  the  essence  of 

tlie  offence)  to  charge  in  an  indictment  the  true  day  on  which  an 
offence  wa«  committed;  nor  to  prove  the  day  as  diarged.  State 
V.  Swaim,  462. 

9.  If  a  statute  creating  an  offence  is  amended  in  any  imi)ortant  par- 

ticular, a  bill  of  indictment  for  an  offence  committed  before  the 
act  was  amended,  but  which  was  found  after  the  passage  of  the 
amending  act,  should  charge  the  offence  under  the  old  act,  and 
continue  an  averment  that  the  offence  was  co?nmitted  before  the 
amendment  was  passed.    State  v.  Massey,  46o. 

10.  Where  a  statute  makes  an  act  a  crime  if  done  "  wantonly  and  wil- 

fully,'' these  words  are  not  sufficiently  supplied  by  an  averment 
in  an  indictment  drawn  under  the  statute,  that  the  act  was  done 
'*  unlawfully  and  maliciously."    Ibid, 

11.  The  term  "unlawfully  "  implies  that  an  act  is  done  in  a  manner  not 

allowed  by  the  law;  the  term  *'  wantonly"  denotes  turpitude,  and 
that  the  act  done  is  done  of  wicked  purpose;  the  term  •*  wilfully" 
denotes  that  the  act  is  done  knowingly,  and  on  purpose,  but  not 
of  malice.     Ibid. 

12.  Different  parties  cannot  be  charged  in  the  same  indictment  with 

different  and  distinct  offences.    State  v.  Hall,  474. 

13.  Where  two  separate  and  distinct  departments  of  a  municipal  cor- 

poration are  charged  with  separate  duties  in  the  government  of 
the  corporation,  the  officers  of  such  two  departments  cannot  be 
joined  in  one  indictment,  charging  a  breach  of  public  duty. 
Ibid. 

14.  Where  an  officer  of  a  municipal  corporation  is  indicted  for  a  failure 

to  perform  a  public  duty,  the  indictment  should  state  with  what 
duty  he  is  charged,  and  his  failure  to  perform  it. 

INFANTS : 

1.  Before  the  adoption  of  the  new  system  of  procedure,  it  was  the 

common  practice  for  the  administrator  to  file  his  petition  to  sell 
land  for  assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian 
ad  litem  api)ointed  without  any  service  upon  the  infant  at  all. 
Gates  v.  Pickett.  21. 

2.  The  appointment  of  a  guardian  ad  litem  is  valid,  although  the  in- 

fant has  not  l)een  regularly  served  with  process,  but  has  only 
accepted  service  thereof.     Ibid. 

3.  Where  an  administrator  filed  a  petition  m  make  assets,  and  the 

heir  at  law,  an  infant  under  fourteen  years  old,  accepted  service 
of  the  summons,  and  a  guardian  ad  litem  was  appointed,  but  no 
actual  service  was  ever  made ;  It  was  held,  that  the  irregularity 
was  cured  by  g387  of  The  Code.    Ibid. 
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4.  As  a  p:enc»ral  rule,  a  receiver  is  responsible  for  his  own  nejijlect  only. 

and  is  protected  when  he  acts  in  entire  good  faith,  but  when  a  re- 
ceiver is  appointed  to  take  charge  of  an  infant's  estate  who  has 
no  guardian,  and  is  directed  to  lend  out  the  mone}'  and  pay  the 
income  over  to  the  ward,  he  will  be  held  to  the  same  accounta- 
bility as  a  guardian.     Collins  v.  (rooch,  186. 

5.  A  guardian  wdl  be  held  liable  f«)r  any  loss  resulting  from  a  loan 

made  without  taking  any  s(»curity,  however  solvent  the  debtor 
may  have  lK*en  when  the  loan  was  made.     Ibid, 

6.  It  is  the  duty  of  a  guardian  in  making  his  annual  returns  to  set 

out  the  manner  in  which  he  has  invested  the  ward's  estate,  and 
the  nature  of  the  securities  which  he  holds  jus  guardian.     Ibid, 

7.  A  receiver  or  other  trustee  may  keep  money  in  a  bank  as  a  safe 

place  of  deposit,  or  may  use  the  bank  as  a  means  of  transmitting 
money  to  distant  places,  and  if  he  uses  reasonable  diligence  he 
will  not  be  held  liable  if  the  bank  fails,  but  this  does  not  author- 
ize a  loan  to  the  bank  by  such  trustee  without  taking  security. 
Ibid. 

S.  Where  a  receiver  was  appointed  to  take  charge  of  an  infant's  estate 
and  invest  the  same,  and  report  to  the  Court  annually,  and  he  de- 
posited a  portion  of  the  money  in  a  bank  in  another  Stite  to  his 
credit  as  receiver,  on  which  deposit  he  was  paid  interest  by  the 
bank,  which  afterwards  failed  :  It  wan  held,  that  the  receiver  was 
liable  for  the  loss,  as  he  had  failed  to  report  to  the  Court  the  man- 
ner in  which  he  had  invested  the  infant's  estate,  although  he  had 
acted  in  the  best  faith.     Ibid. 

INJURY  TO  LIVE  STOCK  : 

1.  In  order  to  complete  the  offence  of  injury  to  live  stock,  it  is  not 

necessary  that  the  offence  should  be  consummated  within  the  en- 
closure not  surrounded  by  a  lawful  fence,  for  if  it  is  l)egun  therein 
and  completer!  outside  of  such  enclosure,  the  offence  is  complete. 
State  V.  (kydfrey.  oOT. 

2.  So,  where  the  defendant  set  his  dogs  on  a  cow  who  was  in  a  field 

not  .surrounded  by  a  lawful  fence,  and  the  dogs  chased  and  worried 
her  l)<)th  within  the  field  antl  also  outside  of  it ;  It  wan  held,  that 
the  defendant  was  not  entitled  to  an  instruction  to  the  jury  that 
unless  the  cow  was  injured  in  the  field  he  would  not  be  guilty. 
Ibid. 

3.  If  in  such  case,  the  cow  had  been  gently  driven  out  of  the  field,  and 

then  the  injury  inflictetl,  the  case  would  be  different.     Ibid. 
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INSOLVENT  DEBTORS  : 

1.  A  prisoner  is  entitled  to  be  discharged  from  imprisonment  for  the 

non-payment  of  a  fine  and  costs  upon  complying  with  the  provis- 
ions of  The  Code,  §2967  et  »eq.,  and  this  is  so,  although  a  work- 
house has  been  established  in  accordance  with  the  provisions  of 
§786.    State  v.  Williains,  414. 

2.  The  application  of  an  insolvent  confined  for  the  non-payment  of 

costs  is  a  proceeding  in  the  cause  in  which  he  was  convicted* 
and  should  be  made  by  petition  to  the  Court  wherein  the  judg- 
ment against  him  was  entered.    State  v.  Miller,  451. 

3.  If  in  such  case  the  clerk  should  refuse  to  allow  the  prisoner  to  take 

the  oath,  the  remedy  is  by  an  appeal  to  the  Judge  holding  the 
Courts  of  that  district,  and  it  is  intimated  that  it  is  irregular  for 
the  Judge  of  an  adjoining  district  to  release  the  prisoner  on  a 
writ  of  habeas  corpuH.    I  bid. 

4.  Where,  in  such  case,  the  prisoner  has  been  released  by  the  writ  of 

habeas  corpus,  if  he  has  complied  with  all  the  conditions  of  the- 
statute  this  Court  will  not  reverse  the  judgment.     Ibid. 

INSURANCE : 

1.  When  the  terms  of  a  contract  are  that  the  plaintiff  shall  build  cer- 

tain houses  for  the  defendant,  within  a  given  time,  for  which  he 
is  to  receive  so  much,  he  cannot  rwover  anything,  either  upon  the 
special  contract,  or  ujwn  a  quantum  meruit,  unless  he  avers  and 
proves  an  entire  i)erformance.     La  wing  v.  Rintels,  350. 

2.  This  rule  is  not  altered  by  the  fact  that  the  property  was  destroyed 

by  accidental  fire  just  before  t^^e  work  was  completed.     Ibid. 

3.  If  the  defendant  received  anything  by  insurance  on  the  property, 

the  plaintiff  has  no  right  to  any  jwirt  thereof.     Ibid. 

INTENT : 

1.  When  the  act  of  a  i)er8on  may  be  reasonably  attributed  to  two  or 

more  motives,  the  one  criminal  and  the  other  innocent,  the  law 
will  always  ascribe  the  act  to  the  innocent  motive.  State  v.  Mc- 
Bryde,  393. 

2.  Where  the  gravamen  of  the  crime  consists  in  the  intent  alone,  the 

jury  may  infer  the  intent  from  the  circumstances.     Ibid. 

ISSUES : 

1.  Where  issues  are  submitted  which  are  not  raised  by  the  pleadings 
without  objection  in  the  Court  below,  objection  cannot  be  made 
to  them  for  the  first  time  in  this  Court,  and  the  findings  must 
stand.     Porter  v.  R.  R,  Co,,  66. 
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2.  Where  the  jury  respond  affirmatively  or  negatively  to  the  issueB 

submitted  to  them,  it  is  a  general  verdict  although  tliere  be  several 
issues ;  when  they  state  the  facts,  and  leave  the  Court  to  apply 
the  law  arising  upon  them,  it  is  a  special  verdict.     Ibid. 

3.  In  actions  for  the  recovery  of  money  only,  or  of  specific  real  prop- 

erty, the  jury  may  in  their  discretion  render  either  a  general  or 
special  verdict,  but  in  all  other  cases  the  Court  may  direct  them 
to  find  a  special  verdict,  and  it  may  instruct  them,  if  they  find  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  material 
in  the  case,  but  wliich  are  not  put  in  issue  by  the  pleadings.    Ibid, 

4.  Where  the  findings  on  the  issues  are  contradictory,  a  new  trial  will 

be  granted.     Ibid, 

5.  The  only  issues  proper  to  be  subraited  to  the  jury  are  those  mat- 

ters alleged  on  the  one  side  and  denied  on  the  other,  which  are 
necessary  to  determine  the  controversy,  and  every  such  issue 
ought  to  be  either  submitted,  or  under  the  instruction  of  the  Court 
clearlv  embraced  in  some  other  issue  which  is  submitted.  Kirk 
v.  a,  R.  Co.,  82. 

6.  In  an  action  to  recover  damages  for  an  injury  causeil  by  the  negli- 

gence of  tlie  defendant,  who  pleads  contributory  negligence  on 
the  part  of  the  plaintiff,  the  defendant  is  entitled  to  an  issue  on 
this  (piestion,  unless  the  Court  includes  it  under  the  issue  as  to 
negligence,  by  proper  instructions  to  the  jury.     Ibid. 

7.  Where  the  Supreme  Court  has  passed  upon  the  effect  of  record  and 

documentary  evidence  in  one  ai)peal  and  remanded  the  case  for  a 
new  trial,  it  is  not  error  for  the  trial  Judge  to  refuse  to  submit  an 
issue  to  be  found  only  on  such  evidence,  when  it  was  declared  by 
this  Court  to  be  insufficient  for  that  purpose.  McMillan  v.  Bilker^ 
197. 

8.  When  it  api)ears  from  the  record  that  an  issue  is  raised  by  the 

pleadings,  which  is  left  open  and  undetermined,  it  is  error  to  enter 
final  judgment  before  such  issue  was  tried.  Dickerson  v.  Wit- 
coxon,  309. 

9.  When  such  issue  was  as  to  assets  in  the  hands  of  an  administrator 

to  pay  debts  of  the  intestate,  it  was  not  erroneous  for  the  Court  to 
refuse  to  allow  execution  to  issue  de  bonis  pro/^rZ/.s  l)ef ore  such 
issue  was  tried.     Ibid. 

10.  Where  at  the  commencement  of  the  trial  certain  issues  were  agreed 
upon  by  the  parties  to  the  action,  but  subsequently  the  Court  sub- 
stituted others  without  objection  ;  Held,  that,  after  verdict  an  ex- 
ception that  such  issues  were  not  proi)erly  submitted  came  too 
late.     Phifer  v.  Alexander y  385. 
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.JUDCJES  CHAUCIE  : 

1.  Where  the  evidi^nce  jiresents  the  case  to  the  jury  in  two  as]iects.  it 

is  not  error  in  the  trial  Judge  to  refuse  a  prayer  for  instructions, 
which  would  present  the  case  to  tlie  jury  only  in  one  asi>et*t. 
Porter  y.  li.  i?.,  46. 

2.  Where  the  assignment  of  error  to  tlie  Judge's  charge  to  the  jurj- 

was  "that  tlie  a])pellant  excei)ted  to  the  whole  charge  and  espe- 
cially to  the  instniction  on  the  third  issue:"  If  traa  hehU  that  such 
assignment  of  error  was  improper.     Barber  v.  RoHehoro,  192. 

8.  Where  there  is  no  evidenct*  to  prove  tlie  affirmative  of  an  i.ssue,  it 
is  not  error  for  the  Judge  to  so  charge  the  jury.     Ibid. 

4.  Even  if  improper  evidence  is  admitted  in  evidence,  the  error  is 

cured  if  the  Judge  in  his  charge  instructs  the  jury  not  to  consider 
it.     BHdgers  v.  DHL  222. 

5.  Where  any  pai't  of  the  Judge's  charge  is  excepted  to,  the  exception 

should  i)oint  out  s])ecifically  wherein  the  error  consists.  Boggan 
V.  Home,  268. 

6.  Where  there  is  conflict  between  the  testimony  of  the  witnesses,  it 

is  error  for  tlie  Court  to  single  out  one  w^itness  and  tell  the  jury 
'*  if  you  believe  him  "  you  must  find  in  accordance  with  his  testi- 
mony.    Long  V.  HalL  286. 

7.  W^here  the  complaint  alleges  the  conversion  of  seed  cotton,   the 

Court  ought  to  charge  the  jury  that  the  plaintiff  must  show-,  by  a 
preponderance  of  evidence,  the  conversion  of  such  cotton:  the 
failure  to  do  so,  when  requested,  is  error.     Ibid. 

S,  While  it  may  not  l)e  sufficient  ground  for  a  new  trial  that  the  Court 
failed  to  give  instructions  to  which  the  apfiellant  might  have  been 
entitled  if  he  had  requested  them,  it  is  nevertheless  the  duty  of 
the  Judge  to  declare  and  explain  the  law  arising  ui)on  the  facts  as 
they  bear  upon  the  issue:  and  simply  calling  attention  to  the  is- 
sues, without  further  instniction,  is  error.  Phifer  v.  Alexan- 
der. 885. 

"9.  Where  a  defendant  is  introduced  as  a  witness  in  his  own  behalf, 
his  testimony  is  to  be  considered  by  the  jury,  and  he  has  the  right 
to  have  the  jury  instructed  as  to  the  effect  of  his  evidence,  if  be- 
lieved by  them.     State  v.  Gilmer,  429. 

10.  Where  the  evidence  presents  the  case  in  two  aspects,  the  trial  Judge 

should  charge  the  jury  in  lK)th  asi)ects  of  the  case.     Ibid. 

11.  Where  the  defendant  was  indicted  for  larceny  and  evidence  of  his 

guilt  was  introduced  by  the  State,  and  as  a  witness  in  his  own 
behalf  he  testified  that  the  prosecutor  was  intoxicated,  and  at  his 
request,  he  (the  defendant)  was  taking  care  of  property  alleged  to 
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liave  been  stolen;  It  ints  held,  error  in  the  trial  Judoje  not  to  pre- 
sent the  case  to  the  jury  in  the  aspect  presented  by  the  defendant's 
evidence.     Jbid. 

12.  Defendant  was  indicted  for  perjury,  committed  on  tlie  trial  of  a 

warrant  before  a  justice  for  assaulting  liis  wife  on  the  17th  day 
of  November,  1885.  on  the  trial  of  which,  as  a  witness  in  his  own 
behalf,  he  swore  that  he  did  not  strike  his  wife  on  the  dav  men- 
tioned  in  the  warrant  and  had  not  struck  her  ft)r  three  vears  be- 
fore  that  time.  The  State  introduced  several  witnesses  who 
proved  the  assault  on  the  day  mentioned  and  other  a^ssaults  on 
other  days,  and  also  corroborating  circumstances ;  Held,  that  it 
was  not  error  for  the  Court  to  charjje  the  jury  "  that  the  date  in 
the  warrant  should  be  considered  in  connection  with  the  testi- 
mony of  the  witnesses  for  the  State  and  as  to  the  various  assaults 
mentioned  in  the  testimony  for  the  purpose  of  determining  whether 
the  assault  was  actually  committed  as  charged  in  the  warrant." 
State  V.  Sivainu  462. 

13.  A  trial  Judge  is  not  required  to  give  a  prayer  for  instructions  in  the 

very  words  in  which  it  is  asked,  nor  is  it  his  duty  to  give  instruc- 
tions not  pertinent  to  the  case.     State  v.  Jones,  469. 

14.  The  trial  Judge,  in  his  charge  to  the  jury,  is  not  required  to  recite 

to  them  the  testimony  of  each  witness  in  the  order  in  which  he 
was  examined,  but  need  only  give  a  clear  and  intelligent  state- 
ment of  the  evidence,  with  its  legal  bearing  ujwn  the  issue.     Ibid. 

15.  A  conviction  upon  the  uncorroborated  evidence  of  an  accomplice  is 

legal,  although  it  is  the  almost  universal  custom  of  trial  Judges 
to  instruct  juries  that  they  sh(  uld  be  cautious  in  convicting  on 
such  evidence.     State  v.  Miller,  484. 

JUDGMENT* : 

1.  Where  a  judgment  debtor  agreed  with  the  plaintiff  that  when  he 

(the  debtor)  collected  a  debt  due  him  by  a  third  person  he  would 
pay  the  judgment,  it  does  not  operate  as  a  dischar>fe  of  the  judg- 
ment, and  if  the  defendant  fails  to  collect  such  debt  the  judg- 
ment may  be  enforced  against  him.     Ilarria  v.  Mott.  108. 

2.  None  but  parties  and  privies  are  bound  by  a  judgment.     Simpson 

V.  Cnreton,  112. 

3.  Where  the  parties  in  interest  are  very  numerous,  and  it  is  impracti- 

cable to  bring  them  all  before  tlie  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all,  but  how  far  those  not  actually  l)efore 
the  Court  may  he  affected  by  the  judgment  is  left  open.  Thames 
V.  Jones,  121. 
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4.  Where  the  Court  has  jurisdiction  of  the  person  and  subject-matter, 

its  judgment  will  not  be  void,  although  there  were  grave  irregu- 
larities which  would  have  been  fatal  to  the  action  if  presented  by 
the  defendants  in  apt  time.     Brooks  v.  Brooks,  136. 

5.  While  a  judgment  may  be  irregular  or  erroneous,  yet  if  no  objec- 

tion is  made  to  it  on  that  particular  ground  it  will  not  be  re- 
versed.   Ibid. 

6.  Where  there  is  a  verdict  in  favor  of  the  appellee,  the  Supreme 

Court  can  only  award  a  new  trial  for  error  committed  on  the  trial 
before  the  jury,  and  cannot  reform  the  verdict  or  give  final  judg- 
ment for  the  appellant.     McMillan  v.  Baker,  197. 

7.  Where  a  judgment  is  rendered  against  two  defendants,  one  only  of 

whom  appeals,  the  appeal  does  not  vacate  the  judgment  as  to  the 
other  defendant.    Rollins  v.  Love,  210. 

8.  Where  a  judgment  has  been  rendered  against  a  surety  to  a  bond, 

who  died  after  the  judgment  was  entered,  his  administrator  can- 
not set  up  as  a  defence  to  a  notice  to  show  cause  why  judgment 
should  not  be  entered  against  him  as  administrator,  and  execu- 
tion issue,  tliat  his  intestate  was  insane  when  he  signed  the  bond. 
Such  matter  must  be  brought  forward  by  a  direct  proceeding  to 
attack  the  judgment.     Ibid. 

9.  After  final  judgment  disposing  of  the  rights  of  the  parties,  it  is  too 

late  to  introduce  a  new  cause  of  action  into  the  controversy, 
Brendle  v.  Herren,  257. 

10.  So,  in  an  action  to  have  tlie  liolder  of  the  legal  title  declared  a  trus- 

tee, it  is  too  late  after  final  judgment  to  ask  for  an  account  of  the 
rents  and  profits.     Ibid. 

11.  The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally 

a  bar  to  an  action,  on  such  judgment,  and  to  a  motion  to  revive 
it,  being  dormant,  so  that  execution  may  issue  on  it.  Lilly  v. 
West,  276. 

12.  The  lien  of  a  judgment  expires  at  the  end  of  ten  years  from  the 

time  it  is  docketed.  The  only  provision  which  extends  this  time 
is  that  contained  in  C.  C.  P.,  ^254;  The  Code,  ^435.     Ibid, 

13.  Ordinarily  a  judgment  is  conclusive  as  to  all   matt-ers  entering 

therein,  and  objection  thereto  should  be  taken  at  the  time  the 
judgment  is  rendered.     Dickerson  v.  Wilcoxon,  309. 

14.  But  when  it  api>ears  from  the  record  that  an  issue  is  raised  by  the 

pleadings,  which  is  left  open  and  undetermined,  it  is  error  to  enter 
final  judgment  before  such  issue  was  tried.     Ibid. 
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15.  When  such  issue  was  as  to  assets  in  the  hands  of  an  administrator 

to  pay  debts  of  the  intestate,  it  was  not  erroneous  for  the  Court  to- 
refuse  to  allow  execution  to  issue  de  bonis  propriis  before  such 
issue  was  tried.     Ibid. 

16.  When  in  an  action  brought  against  the  executor  and  heirs  at  law 

and  devisees  of  the  testator,  the  Court  having  jurisdiction  both  of 
the  persons  and  of  the  subject-matter  of  the  action — ordered  the 
land  in  controversy  to  be  sold,  and  it  was  sold  and  purchased  and 
paid  for  by  tlie  defendant  herein,  and  the  sale  was  confirmed,  and 
title  ordered  by  the  Court  to  be  made  to  the  purchaser,  which  wa* 
done,  the  defendants  in  such  action  are  estopped  by  the  judgment, 
and  cannot  impeach  it  collaterally  in  this  action  by  showing  that 
the  land  belonged  to  them,  and  was  embraced  in  the  orders  of  the 
Court  by  mistake,  inadvertence  or  misapprehension.  Jones  v. 
Coffey,  347. 

JUDGMENT— IRREGULAR : 

1.  While  a  judgment  may  be  irregular  or  erroneous,  yet  if  no  objec- 

tion is  made  to  it  on  that  particular  ground,  it  will  not  be  reversed. 
Brooks  V.  Brooks,  186. 

2.  Where  the  Court  has  jurisdiction  of  the  person  and  subject-matter, 

its  judgment  will  not  be  void,  although  there  were  grave  irregu- 
larities which  would  have  been  fatal  to  the  action  if  presented  by 
the  defendants  in  apt  time.     Ibid. 

JUDICIAL  SALE : 

1.  Where  an  administrator  filed  a  petition  to  make  assets,  and  the 

heir  at  law,  an  infant  under  fourteen  years  old,  accepted  service 
of  the  summons,  and  a  guardian  ad  litem  was  appointed,  but  no 
actual  service  was  ever  made;  It  icas  /it^W,  that  the  irregularity 
was  cured  by  §887  of  The  Code.     Cates  v.  Pickett,  21. 

2.  Where  a  contingent  remainder  is  created,  the  tenant  in  possession 

and  those  in  remainder  in  esse  cannot  have  a  decree  for  a  sale  of 
the  land  unless  some  one  of  each  class  of  contingent  remainder- 
men are  in  esse  and  before  tlie  Court.     Young  v.  Young,  182. 

8.  So,  where  land  was  settled  on  a  trustee,  in  trust  for  A  for  life,  re- 
mainder in  trust  for  her  children  then  living  and  the  issue  of  such 
children  as  may  have  died  leaving  issue,  with  a  power  in  the 
trustee  to  sell  the  land  whenever  in  his  opinion  best  for  the  interest 
of  the  cestuis  qui  trust,  with  directions  to  re-invest  the  proceeds 
as  he  thought  best;  It  was  held,  that  a  Court  of  Equity  could  not 
decree  a  sale  at  the  instance  of  tlie  life  tenant  and  her  children, 
and  the  trustee  having  died  without  executing  the  power  of  sale, 
a  trustee  appointed  by  the  Court  could  not  execute  it.     Ibid. 
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4.  Before  a  [mrchasor  at  a  judicial  sale  can  l>e  held  to  his  bid,  the  sale 
must  be  confirnie«l  bv  the  Court  which  ordered  it  to  be  made. 
Hudson  V.  Cohir,  '2<)0. 

.").  If  a  j>urchaser  at  a  judicial  sale  fails  to  c()in|)Iy  with  his  bid,  the 
Court  may  either  decree:  1st.  that  he  s]KH.'ifically  ])erform  liis  con- 
tract: or  2d.  that  the  land  be  resold  and  the  purchaser  reletvsed:  or 
;M.  that  without  releasin*^  the  jmrchaser,  the  land  be  resold,  but 
in  this  case  the  ])urchaser  must  undertake  as  a  condition  precedent 
to  the  order  of  sale,  to  pay  all  additional  costs  and  to  make  good 
any  deliciency  in  thei)rice.     Ibid. 

0.  The  statute  of  Frauds  has  no  application  to  a  judicial  sale.     Ibid. 

JURISDICTION : 

1.  Where  a  power  is  to  be  exercised  entirtdy  at  the  discretion  of  the 

donee  of  the  ])ower.  Courts  of  Eipiity  have  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  without  exercising  the  power,  they 
cannot  confer  it  upon  a  trustee  appointed  by  the  Court.  Yotnig 
V.  Yoftng,  132. 

2.  Where  the  Court  has  jurisdiction  of  the  person  and  subject-matter, 

its  judgment  wmH  not  be  void,  although  tliere  were  grave  irregu- 
larities wdiich  woidd  have  been  fatal  to  the  action  if  presenttxi  by 
the  defendants  in  apt  time.     Bnwka  v.  Brooks,  136. 

3.  So,  where  a  proceeding  in  the  nature  of  a  creditor  s  bill  was  brought 

under  s$1448  of  The  Code,  to  have  a  settlement  of  a  decedent's 
estate  and  to  have  the  land  sold  for  assets,  but  the  summons  was 
not  made  returnable  as  prescribed  by  that  section,  and  the  plain- 
tiff did  not  purport  to  sue  on  behalf  of  all  the  creditors,  nor  w^as 
there  any  advertisement  for  creditoi's  as  provided  by  the  statute, 
nor  were  the  statut(U*y  requirements  at  all  complied  with;  It  icds 
heldy  that  the  proceeding  was  not  void,  no  objection  having  been 
made  by  the  defendants  to  the.se  irregularities.     Ibid. 

4.  The  C'ourts  of  this  SUite,  l)oth  as  succeeding  to  the  jurisdiction  of 

the  Ecclesiastical  Courts,  and  under  our  statutes,  have  jurisdiction 
to  declare  a  marriage  void  ab  initio  and  to  grant  a  divorce  for 
that  reason,  but  a  judgment  declaring  the  marriage  to  have  been 
void  (d)  initio  will  not  have  the  effect  of  ba.stardizing  the  issue. 
Setzer  v.  Sefzer,  2.")2. 

o.  A  proceeding  to  sell  land  for  assets  is  essentially  e<iuitable,  and  the 
Court  has  all  the  powers  of  a  Court  of  Eijuity  to  accomplish  its 
purp()^e.     Hnd.^on  v.  Coble.  260. 

i\.  .Jurisdiction  to  license  the  erection  of  a  gate  across  a  public  road  is 
conferred  by  The  Code,  n52()58.  on  the  Board  of  Sujx^rvisors  of 
Public  Roads.  This  applies  to  roads  already  established.  Andrews 
V.  Beam.  315. 
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7.  Jurisdiction  to  lay  out.  &c..  public  roads,  is  confeiTed  by  J$2()28  on 

the  Board  of  Countv  Commissioners;  and  in  the  exercise  of  this 
jx)wer  they  may  grant  to  a  party  over  whose  land  any  new  road 
ordered  by  them  to  be  laid  out,  may  pass,  the  right  to  erect  gates 
across  such  road.     Ibid. 

8.  Whether  a  Judge  can  grant  a  judgment  taxing  a  county  with  the 

payment  of  costs,  at  ('hambers  and  in  vacation,  qiKPre.  State  v.. 
Ray^  olO. 

9.  The  resident  Judge  of  a  district  has  no  other  powers  within  such 

district  in  vacation  than  any  other  Judge  of  the  Superior  Court. 
Ibid. 

JURISDICTION— JUSTICE  OF  THE  PEACE : 

1.  Where  a  commission  merchant  wrote  to  his  customer  that  a  certain 

amount  was  due  him  and  that  he  might  draw  for  it,  which  letter 
the  customer  showed  to  the  plaintiff  who  took  the  draft  on  itR 
credit,  but  the  commission  merchants  afterwards  refused  to  accept 
it,  when  the  plaintiff  sued  both  the  drawer  and  the  commission 
merchants ;  It  was  held,  that  the  liability  of  both  was  ex  contractu^ 
•  and  if  the  amount  was  under  two  hundred  dollars  a  justice  had 
jurisdiction.    Nimocks  v.  Woody y  1. 

2.  Inactions  arising  out  of  contract,  it  is  the  sum  demanded  that  fixes 

the  jurisdiction.    Brantley  v.  Finch,  91. 

3.  It  is  only  when  the  principal  sum  demanded  exceeds  two  hundred 

dollars  that  the  plaintiff  is  required  to  remit  the  excess  above  that 
sum  in  order  to  give  the  justice  jurisdiction.     Ibid, 

4.  So  where  the  sum  demanded,  both  in  the  summons  and  on  the 

trial,  was  two  hundred  dollars,  but  the  plaintiff  filed  an  account 
showing  more  than  that  sum  to  be  due,  the  justice  had  jurisdic- 
tion without  any  remission  of  the  excess  of  the  account  over  the 
sum  demanded.    Ibid. 

JURISDICTION— SUPERIOR  COURT : 

1.  Where  a  suit  in  equity  was  pending  in  the  Supreme  Court  at  the 

time  of  the  adoption  of  the  present  system  of  procedure,  the  Supe- 
rior Courts  are  the  proper  tribunals  to  proceed  with  the  cause,  and 
this  Court  can  make  no  order  in  it,  except  to  remand  the  papers. 
White  V.  Butcher,  7. 

2.  Where  in  such  case,  a  decree  had  been  made  in  this  Court  settling- 

the  rights  of  the  parties,  and  only  the  final  accounts  remained  to 
•be  taken,  the  Superior  Courts  cannot  allow  amended  pleadings  to 
be  filed,  or  the  rights  of  the  parties  as  settled  by  the  decree  to  be 
varied,  but  must  proceed  with  the  cause  in  accordance  with  the 
decree.    Ibid. 
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3.  Sending  a  case  to  be  tried  by  a  referee  does  not  deprive  the  Court 

of  its  jurisdiction,  and  it  can  make  any  and  all  necessary  orders 
therein,  pending  the  trial  before  the  referee.   McNeill  v.  Ijtwton,  16. 

4.  So,  a  plaintiff  may  take  a  nonsuit  while  the  case  is  pending  before 

a  referee,  if  the  case  l)e  one  in  which  he  is  entitled  to  do  so.     Ibid. 

.").  Where  the  complaint  in  an  action  against  several  defendants  to  re- 
cover land  described  the  Iovuh  in  quo  as  several  tracts  adjoining 
each  other  and  situated  in  the  counties  of  Cumberland  and  Bladen, 
of  which  the  defendants  are  in  j>ossessi(m  and  wrongfully  with- 
hold from  the  plaintiffs:  It  was  held,  that  under  this  allegation, 
the  Superior  Court  of  Cumberland  had  juriwliction.  Thamen  v. 
Jones,  121. 

6.  Where  the  Court  has  jurisdiction  of  the  i)t»rson  and  subject-matter, 

its  judgment  will  not  be  void,  although  there  were  grave  irregu- 
larities which  would  have  been  fatal  to  the  action  if  presented  by 
the  defendants  in  apt  time.     Brooks  v.  Brooks,  136. 

7.  No  order  of  reference  can  be  ma<le  to  ascertain  any  facts  taking 

place  after  the  final  judgment.     Pearson  v.  Carr,  194. 

8.  After  final  judgment  in  the  Supreme  (^)urt.  the  Superior  Court  has 

no  power  to  order  a  further  reference,  or  to  take  any  action  in  the 
cause.     Ibid. 

9.  Under  J^v^l2  and  22.  Art.  IV,  of  the  Constitution,  the  Legislature  has 

the  iK)wer  to  establish,  limit,  and  define  the  jurisdiction  of  the 
Superior  Courts  ;  to  prescribe  the  methods  of  procedure  in  them, 
and  the  extent,  manner,  time  and  place  of  exercising  their  juris- 
diction ;  and  can  declare  what  judgments  and  orders  may  be 
given  by  these*  Courts  in  or  out  of  term — except  that  issues  of  fact 
can  be  tried  by  a  jury  only  in  term  time.     Bi/num  v.  Poire,  374. 

.JURISDICTION— SUPREME  COURT : 

1.  Where  a  suit  in  ecjuity  was  pending  in  the  Supreme  Court  at  the 

time  of  the  adoption  of  the  present  system  of  procedure,  the  Su- 
perior Courts  are  the  proi)er  tribunals  to  prtxieed  with  the  cause, 
and  this  Court  can  make  no  order  in  it,  except  to  remand  the 
pai)ers.     White  v.  Butcher,  7. 

2.  Where  in  such  case,  a  decree  had  l)een  made  in  this  Court  settling 

the  rights  of  the  parties,  and  only  the  final  accounts  remained  to 
be  taken,  the  Superior  Courts  cannot  allow  amended  pleadings  to 
be  filed,  or  the  rights  of  the  parties  as  settled  by  the  decree  to  be 
varied,  but  must  proceed  with  the  cause  in  accordance  with  the 
decree.     Ibid. 
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3.  Where  there  is  a  verdict  in  favor  of  the  appellee,  the  Supreme 

Ck)urt  can  onh'  award  a  new  trial  for  error  committed  on  tlie  trial 
before  the  jurj',  and  cannot  reform  the  verdict  or  js^ive  final  judg- 
ment for  the  ai)pellant.     McMillan  v.  Baker.  197. 

JURY: 

1.  The  testimony  of  a  member  of  the  jury  cannot  be  heard  to  impeach 

the  verdict.     Jones  v.  Parker,  33. 

2.  Where  a  jury  ban  l)een  obtained  before  the  defendant  has  exhausted 

his  peremptory  challenges,  it  must  be  conclusively  presumed  that 
a  fair  and  impartial  jury  has  been  obtained.     State  v.  Jouea,  469. 

S.  The  right  given  a  defendant  to  challenge  certain  jurors  is  not  a 
right  to  select  such  jurors  as  he  may  wish,  but  only  to  insure  a 
fair  and  impartial  jury.     Ibid. 

4.  Where,  therefore,  a  jury  has  been  obtained  before  the  defendant 

has  exhausted  his  peremptory  challenges,  the  Supreme  (^ourt  will 
not  consider  any  exception  on  the  appeal  as  to  whether  the  trial 
Judge  improi)erly  allowed  or  disallowed  challenges  for  cause,  or 
allowed  the  State  to  stand  aside  temporarily  too  great  a  number  of 
jurors.     Ibid. 

5.  Where  a  statute  creating  a  Special  Criminal  Court  for  certain  coun- 

ties allows  everj^  facility  to  the  accused  of  getting  a  fair  and  im- 
partial jury,  it  is  not  unconstitutional  because  it  does  not  follow 
the  same  methcKls  of  drawing  the  jury  which  are  provided  for  the 
Sujierior  Courts.     Ibid. 

6.  The  right  to  a  jury  de  medietate  lingme  is  not  a  part  of  the  com- 

mon law,  and  has  been  obtained  in  this  State.  State  v.  Sloan,  499. 

7.  Where  a  negro  is  accused  of  crime,  it  is  no  cause  of  challenge  to  the 

array  that  the  special  venire  is  composed  entirely  of  whites,  there 
being  no  charge  of  corruption  or  unfairness  made  against  the 
sheriff.     Ibid. 

8.  It  cannot  be  assigned  as  error  that  the  trial  Judge  told  the  Solicitor 

how  many  jurors  he  might  put  to  the  foot  of  the  panel,  it  not  be- 
ing shown  that  it  caused  any  harm  to  the  prisoner.     Ibid. 

LACHES  : 

Where  a  letter  was  written  <m  March  29,  promising  to  accept  a  draft 
for  a  party  for  a  given  amount,  and  the  draft  was  drawn  on  April 
4,  it  is  not  such  delay  as  will  discharge  the  drawees,  it  not  appear- 
ing that  any  harm  had  come  to  them  by  the  delay.  Nimockti  v. 
Woody^  1. 
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LANDLORD  AND  TENANT : 

1.  Where  a  contract  of  renting  was  that  the  landlord  should  have  a 

part  of  the  crop,  and  after  it  was  gathered  the  landlord  took  it 
into  liis  sole  possession,  and  refused  to  divide  when  it  was  de- 
manded, on  tlie  ground  that  tlie  crop  was  not  then  in  condition 
for  a  division,  but  he  did  not  deny  the  tenants  right  to  a  division, 
and  while  in  his  possession  the  crop  was  destroyed  by  fire  :  It  was 
held,  that  this  did  not  amount  to  a  conversion,  and  an  action  in 
the  nature  of  trover  could  not  be  maintained,  the  landlord  and 
tenant  being  tenants  in  common  of  the  crop.  Shearin  v.  Riggs- 
bee.  216. 

2.  A  tenant  may  maintain  an  action  in  his  own  name  for  any  injury 

done  to  a  growing  crop.     Bridgers  v.  Dill,  222. 

3.  When  a  lessee  sublets  a  part  of  the  farm  he  becomes  lessor  to  his. 

sublessee  and  is  entitled  to  the  same  lien  on  his  crop  which  the 
statute  gives  to  a  lessor.     Moore  v.  Faison,  322. 

4.  The  original  lessor,  after  his  lessee  has  paid  him  in  full,  has  no  lien 

under  the  statute  on  the  crop  of  the  sublessee  for  advances  made 
by  him  to  the  sublessee.     Ibid. 

5.  The  offence  of  removing  a  crop  by  a  tenant  before  paying  the  rent 

and  discharging  all  liens  of  the  landlord  on  it,  is  net  complete^ 
unless  the  crop  is  removed  without  giving  the  five  days'  notice^ 
for  if  the  notice  is  given,  removing  the  crop  is  not  an  offence. 
State  V.  Crowder,  432. 

6.  The  want  of  such  notice  may  be  proved  by  any  competent  evi- 

dence, and  it  is  not  necessary  that  it  should  be  proved  by  the 
landlord  or  his  agent  or  assignee.     Ibid, 

LARCENY  : 

1.  The  fact  that  the  prisoner  entered  a  dwelling-house  in  the  night 

time,  he  having  no  right  to  be  there,  and  fled  upon  being  discover- 
ed, is  some  evidence  to  go  to  the  jury  that  he  entered  with  intent 
to  steal,  in  the  absence  of  any  explanation  on  his  part,  although 
no  theft  was  committed.     State  v.  McBryde,  393. 

2.  An  indictment  for  the  larceny  of  growing  crops  need  not  allege  that 

the  crops  were  cultivated  for  food  or  market,  unless  the  larceny 
charged  was  that  of  some  fruit  or  vegetable  cultivated  for  food  or 
market,  not  specifically  mentioned  in  the  iftatute.  State  v,  Bal- 
lard,  443. 

3.  When  the  charge  is  knowingly  receiving  stolen  goods,  the  defend- 

ant has  the  right  to  prove  by  himself  from  whom  he  received 
them,  and  under  what  circumstances,  and  what  conversation  took 
place  at  that  time,  in  reference  to  the  goods,  between  himself  and 
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the  party  from  whom  he  received  them.  Such  conversation  forms 
part  of  the  res  gestce,  and  is  therefore  admissible.  State  t.  Bethel^ 
459. 

LEVY: 

To  constitute  a  levy  a  seizure  is  necessary.  If  from  the  nature  of 
the  property,  an  actual  seizure  is  impossible,  some  act  as  nearly 
equivalent  to  a  seizure  as  practicable  must  be  substituted  for  it. 
Long  V.  Halh  286. 

LICENSE : 

1.  An  easement  can  only  be  created  by  a  conveyance  under  seal,  or 

by  long  user,  from  which  such  conveyance  is  presumed.  Cagle 
V.  Parker^  271. 

2.  Owners  of  land  grant  a  license  to  other  persons  '  *  to  build  a  mill 

and  back  water  on  us,  so  they  don't  back  on  our  bottoms  ;"  Heldy 
1.  That  the  license  is  exceeded  when  the  dam  is  raised  to  such 
height  that  the  water  is  ponded  back  so  as  to  sob  the  '*  bottom" 
and  render  its  drainage  impossible,  and  make  it  unfit  for  cultiva- 
tion, although  it  is  not  actually  overflowed.  2.  That  it  is  erro- 
neouH  for  the  Court  to  instruct  the  jury  **  that  damages  would  be 
recoverable  only  when  the  grant  contained  in  the  license  was  ex- 
ceeded by  ponding  water  on  the  '  bottoms.' ''    Ibid. 

3.  That  the  plaintiff  is  entitled  to  have  an  issue  submitted  to  the  jury 

as  to  the  amount  of  annual  damages  caused  by  raising  the  dam 
above  its  original  height.     Ibid. 

LIEN : 

1.  The  rule  recognized  in  admiralty  giving  salvors  a  prior  Hen  on  the 

vessel  and  cargo  saved  by  their  exertions,  is  not  recognized  at 
common  law.     Weathersbee  v.  Farrar,  106. 

2.  So  where  there  were  two  mortgages  on  a  crop  of  cotton,  and  the 

first  mortgagee  advanced  money  in  order  to  save  the  crop  and  pre- 
pare it  for  market,  in  excess  of  the  amount  secured  by  his  mort- 
gage, he  is  not  entitled  to  the  amount  of  such  advances  to  the  ex- 
clusion of  the  second  mortgage.     Ibid. 

3.  In  such  case,  the  registration  of  the  second  mortgage  is  notice  to 

the  first  mortgagee,  and  it  is  immaterial  that  he  does  not  have 
actual  notice.     Ibid. 

4.  The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally 

a  bar  to  an  action,  on  such  judgment,  and  to  a  motion  to  revive  it, 
being  dormant,  s<^)  that  execution  may  issue  on  it.  Lilly  v.  West^ 
276. 
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5.  The  lien  of  a  judgment  expires  at  the  end  of  ten  years  from  the 

time  it  is  docketed.  The  only  provision  which  extends  this  time 
is  that  contained  in  C.  C.  P.,  §254;  The  Code,  §435.     Ibid. 

6.  When  a  lessee  sublets  a  part  of  the  farm  he  becomes  lessor  to  his 

sublessee  and  is  entitled  to  the  same  h'en  on  his  crop  which  the 
statute  gires  to  a  lessor.     Moore  v.  Faison,  322. 

7.  The  original  lessor,  after  his  lessee  paid  hivi  in  full,  has  no  lien 

under  the  statute  on  the  crop  of  the  sublessee  for  advances  made 
bv  him  to  the  sublessee.     Ibid. 

LIQUOR : 

1.  The  repeal  of  a  statute  pending  a  prosecution  for  an  offence  which 

it  creates,  arrests  the  prosecution  and  withdraws  all  authority  to 
•  pronounce  judgment  even  after  conviction.     State  v.  Williams, 
455. 

2.  So.  where  the  defendant  w^as  indicted  for  retailing  spirituous  liquors 

within  five  miles  of  a  certain  church,  and  pending  the  prosecution 
the  act  was  repealed,  and  a  new  act  passed  limiting  the  distance 
to  two  miles,  the  judgment  was  arrested.     Ibid. 

3.  No  person  can  authorize  a  dealer  in  spirituous  liquors  to  give  or  sell 

such  liquors  to  an  unmarried  minor.    State  v.  Lawn'ence.  492. 

4.  Where  the  father  of  a  minor  gave  permission  to  a  dealer  in  such 

liquors  to  sell  them  to  his  son;  It  teas  held,  that  the  dealer  was 
nevertheless  guilty  under  the  statute.     Ibid. 

T),  Under  the  provisions  of  ch.  32  of  The  Code,  the  sale  of  domestic 
wine  is  not  prohibited.     State  v.  Nash,  514. 

6.  It  is  intimated  that  the  provision  of  ch.  32  of  TJte  Code,  allowing 

the  sale  of  home-made  wine,  while  prohibiting  that  raised  in  other 
States,  is  unconstitutional.     Ibid. 

7.  Where  an  act  made  the  sale  of  wunes  imported  from  other  States  a 

misdemeanor,  but  allowed  the  sale  of  domestic  wines;  It  was  held, 
that  although  the  provision  in  regard  to  domestic  wine  might  be 
unconstitutional,  yet  it  did  not  make  the  sale  of  such  wines  a 
misdemeanor  under  the  act,  but  that  the  provision  in  regard  to 
foreign  wines  might  be  inoperative.    Ibid. 

8.  QtUBrej  whether  an  act  which  forbids  the  sale  of  spirituous  liquoi-s 

includes  in  its  inhibition  the  sale  of  vinous  and  malt  liquors. 
Ibid. 

MARRIAGE : 

1.  The  Courts  of  this  State,  both  as  succeeding  to  the  jurisdiction  of 
the  Eccleeiastical  Courts,  and  under  our  statutes,  have  jurisdiction 
to  declare  a  marriage  void  ab  initio  and  to  grant  a  divorce  for 
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that  reason,  but  a  judgment  declaring  the  marriage  to  have  been 
Toid  ab  initio  will  not  have  the  effect  of  bastardizing  the  issue. 
Setzer  v.  Setzer,  252. 

2.  The  question  of  whether  or  not  a  marriage  was  void  ab  initio,  there 
having  been  a  marriage  de  facto,  must  be  tried  between  the  par- 
ties to  the  marriage,  and  this  question  cannot  be  raised  in  an  ac- 
tion by  the  children  of  such  marriage,  claiming  as  next  of  kin  or 
heirs  at  law,  in  order  to  bastardize  them.    Ibid. 

8.  So,  where  the  plaintiff  brought  an  action  as  next  of  kin  of  his  fa- 
ther, and  the  jury  found  that  when  the  marriage  was  consum- 
mated the  father  was  an  idiot  and  did  not  have  capacity  to  enter 
into  the  contract ;  It  was  lield^  that  the  issue  was  immaterial,  and 
if  this  was  the  only  defence  the  plaintiff  would  be  entitled  to  a 
judgment  non  obstante  veredicto.    Ibid. 

MARRIED  WOMEN : 

1.  Unless  the  element  of  fraud  is  present  in  the  declarations  or  con- 
duct of  a  feme  covert,  upon  the  faith  of  which  conduct  another 
reasonably  might  rely,  and  has  in  fact  relied  to  his  injury,  she  is 
not  estopped,  as  a  feme  covert  cannot  be  estopped  by  a  contract, 
or  anything  in  the  nature  of  a  contract.  Weathersbee  v.  Farrar, 
106. 

*2.  So,  where  a  feme  coxiert  second  mortgagee  was  ignorant  of  the 
dealings  between  the  mortgagor  and  first  mortgagee  untU  they 
were  consummated  and  finished,  and  upon  learning  of  them  was 
only  silent,  she  is  not  estopped  by  her  silence  from  asserting  her 
rights  under  the  second  mortgage.     Ibid. 

8.  When  the  wife  does  not  join  with  the  husband  in  making  the  deed, 
the  status  of  the  land  as  a  homestead  is  unaltered.  Simpson  v. 
Houston,  344. 

MASTER  AND  SERVANT : 

1.  Although  a  servant  be  injured  by  the  negligence  of  his  master,  yet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  ac- 
cident,  and  the  injury  can  be  traced  to  his  own  negligence  as  well 
as  that  of  the  defendant,  he  cannot  recover.  ComtcaU  v.  R.  R. 
Co.,  11. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  danger- 

ous duty,  this  does  not  relieve  him  of  the  duty  of  avoiding  any 
particular  danger  incident  to  carrying  out  the  order.    Ibid. 

Z,  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the 
plaintiff  must  have  been  a  proximate  cause  of  the  injury  com- 
plained of.    Ibid. 
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4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempted to  get  upon  the  pilot  of  a  moving  locomotive,  and  im 
doing  so,  his  clothes  were  caught  in  the  splinters  on  a  worn  rail : 
It  was  heldy  even  if  the  master  was  negligent  in  not  repairing  the 
rail,  yet  it  was  the  duty  of  the  servant  to  use  reasonable  care,  and 
it  was  error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plain- 
tiff was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  en- 
g^e  in  obedience  to  the  order,  that  he  was  entitled  to  recover. 
Ibid. 

5.  Where  a  servant  knows  that  his  co-servant  is  negligent  and  reck- 

less, and  unfit  for  his  employment,  and  yet  continues  in  the 
service  of  the  common  master,  and  is  injured  by  the  negligence 
of  such  reckless  fellow-servant,  nothing  else  appearing,  he  has 
contributed  to  the  injury  and  cannot  recover.  Porter  v.  H.  R. 
Co.,  66. 

C.  Where  a  servant  remains  in  the  employment  of  his  master  after  he 
knows  that  a  fellow-servant  is  incompetent,  he  does  not  contract 
by  implication  to  take  the  risk,  but  if  prevented  from  recovering 
on  this  ground,  it  will  be  by  reason  of  contributory  negligenc-e. 
Ibid. 

7.  So,  where  in  response  to  one  issue  the  jury  found  that  there  was 

no  contributory  negligence,  but  in  response  to  another  they  foimd 
that  the  plaintiff's  intestate  knew  of  the  reckless  character  of  his 
fellow-servant  by  whose  negligence  the  injury  occurred,  a  new 
trial  was  granted.     Ibid. 

8.  Where  an  employee  of  a  railroad  company  is  injured  by  the  negli- 

gence of  a  fellow-servant,  the  common  master  is  not  liable. 
Webbv.  R.R.  Co.,  387. 

9.  The  fact  that  a  co-employee  has  authority  from  the  common  mas- 

ter to  discharge  his  fellow-servants,  does  not,  of  itself,  constitute 
him  a  vice-principal.    Ibid. 

MILLS: 

1.  An  easement  can  only  be  created  by  a  conveyance  under  seal,  or 

by  long  user,  from  which  such  conveyance  is  presumed.  Cagle  t. 
Parker,  271. 

2.  Owners  of  land  grant  a  license  to  other  persons  *'to  build  a  mill 

and  back  water  on  us,  so  they  don't  back  on  our  bottoms;"  Held, 
1.  That  the  license  is  exceeded  when  the  dam  is  raised  to  such 
height  that  the  water  is  ponded  back  so  as  to  sob  the  **  bottom '^ 
and  render  its  drainage  impossible,  and  make  it  unfit  for  cultiva- 
tion, although  it  is  not  actually  overflowed.  2.  That  it  is  erroneous 
for  the  Court  to  instruct  the  jury  "  that  damages  would  be  recov- 
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erable  only  when  the  grant  contained  in  the  license  was  exceeded 
by  ponding  water  on  the  '  bottom."'    Ibid, 

3.  That  the  plaintiff  is  entitled  to  have  an  issue  submitted  to  the  jury 
as  to  the  amoimt  of  annual  damages  caused  by  raising  the  dam 
above  its  original  height.     /?)?>/. 

MORTGAGE : 

1.  Where  there  were  two  mortgages  on  a  crop  of  cotton,  and  the  first 

mortgagee  advanced  money  in  order  to  save  the  crop  and  prepare 
it  for  market,  in  excess  of  the  amount  secured  by  his  mortgage, 
he  Ls  not  entitled  to  the  amount  of  such  advances  to  the  exclusion 
of  the  second  mortgagee.     Weathershee  v.  Farrar,  106. 

2.  In  such  ca«e,  the  registration  of  the  second  mortgage  is  notice  to 

the  first  mortgagee,  and  it  is  immaterial  that  he  does  not  have 
actual  notice.     Ibid. 

3.  Where  a  feme  covert  second  mortgagee  was  ignorant  of  the  deal- 

ings between  the  mortgagor  and  first  mortgagee  until  they  were 
consummated  and  finished,  and  upon  learning  of  them  was  only 
silent,  she  is  not  estopped  by  her  silence  from  asserting  her  rights 
under  the  second  mortgage.     Ibid. 

4.  Although  a  debt  secured  by  a  deed  of  trust  or  a  mortgage  may  be 

barred,  yet  if  the  deed  of  trust  or  mortgage  is  not  barred,  a  Court 
of  Equity  will  enforce  it,  without  regard  to  the  fact  that  the  debt 
is  barred.    Arrington  v.  Rowland^  127. 

5.  Where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  save 

him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  surety- 
ship, although  the  amount  is  unascertained  at  the  time  the  mort- 
gage is  given,  it  becomes  a  debt  due  by  covenant,  and  is  not  bar- 
red by  the  lapse  of  three  years  from  the  time  the  surety  pays  th« 
money.    Ibid. 

MOTION  IN  THE  CAUSE : 
pee  New  Action.) 

MOTIVE : 

1.  When  the  act  of  a  person  may  be  reasonably  attributed  to  two  or 

more  motives,  the  one  criminal  and  the  other  innocent,  the  law 
will  always  ascribe  the  act  to  the  innocent  motive.  State  v.  Jfc- 
Bryde,  393. 

2.  Where  the  gravamen  of  the  crime  consists  in  the  intent  alone,  the 

jury  may  infer  the  intent  from  the  circumstances.     Ibid. 
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MUNICIPAL  CORPORATIONS : 

1.  Cities  and  towns  must  be  sued  in  the  county  in  which  they  are 

located,  and  if  suit  is  brought  in  another  county,  they  have  the 
right  to  have  it  removed.    Jones  v.  StatesvUle^  86. 

2.  Municipal  corporations  are  instrumentalities  of  the  State  govern- 

ment, are  public  in  their  nature,  and  the  Legislature  has  control 
over  them  and  may  enlarge  or  modify  their  powers  as  it  deems 
proper,  within  the  limits  of  the  Constitution.  Wood  v.  Oxford, 
227. 

3.  The  Legislature  may  authorize  municipal  corporations  to  apply 

their  revenue  and  credit  to  any  legitimate  public  puri)08e  within 
the  scope  of  its  organization,  unless  prohibited  by  the  Constitution, 
and  such  purposes  as  tend  to  the  general  goo<l  of  the  community, 
although  the  advantage  does  not  reacrh  every  individual  tax-payer 
residing  there,  is  such  public  purpose.     Ibid. 

4.  The  Legislature  may  authorize  municipal  corporations  to  sul»cribe 

to  the  capital  stock  of  railroad  corporations  or  other  like  public 
enterprises,  or  even  to  donate  its  money  or  credit  to  such  corpora- 
tion, while  it  cannot  authorize  any  subscription  or  donation  to  a 
merely  private  enterprise.     Ibid. 

5.  The  ruling  made  in  Markham  v.  Manning,  96  N.  C,  32,  and  Mc- 

Dowell V.  The  Conatrnction  Co.,  96  N.  C,  514,  as  to  the  meaning 
of  the  term  "qualified  voters"  as  used  in  the  Constitution,  and 
the  effect  of  the  provisions  of  Art.  7,  §7,  affirmed.     Ibid. 

6.  Where  the  act  allowing  a  municipal  corporation  to  contract  a  debt 

for  other  than  necessary  expenses,  provided  that  such  debt  should 
be  authorized  by  a  vote  of  a  majority  of  those  voting  and  not  by 
a  majority  of  the  qualified  voters,  but  in  fact  a  majority  of  the 
qualified  voters  did  vote  in  favor  of  contracting  the  debt ;  It  waft 
held,  that  this  cured  the  defect  in  the  law,  and  that  the  vote 
authorized  the  corporation  to  contract  the  debt.     Ibid. 

7.  Under  Art.  I.,  ^VS,  and  Art.  IV.,  ^^^12,  14  and  27,  of  the  Constitu- 

tion, the  Legislature  may  establish  Courts  inferior  to  the  Superior 
Court — may  constitute  the  mayor  of  a  town  an  '*  Inferior  Court, 
with  the  jurisdiction  of  a  justice  of  the  peace,'*  or  may  constitute 
him  a  **  Special  Court  within  the  corporate  limits  of  the  town," 
with  a  larger  jurisdiction  than  that  of  justice  of  the  peace — and 
may  dispense  with  a  jury  trial  in  petty  misdemeanors,"  and  pro- 
vide other  means  of  trial  for  such  offences.     State  v.  Powell,  417. 

8.  Persons  violating  $5$^  and  4  of  the  ordinances  of  the  town  of  Mor- 

gan ton,  not  only  incur  the  i)enalty  prescribed  therein,  but  under 
§§11  and  12  of  the  charter  of  said  town  are  also  guilty  of  a  mis- 
demeanor, for  which  they  may  be  tried  and  punished  by  the- 
mayor  as  a  *'  Special  Court"  for  said  town.     Ibid. 
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9.  Where  two  separate  and  distinct  departments  of  a  municipal  cor- 
poration are  charged  with  separate  duties  in  the  government  of 
the  corporation,  the  officers  of  such  two  departments  cannot  be 
joined  in  one  indictment,  charging  a  breach  of  public  duty.  State 
V,  Hall,  474. 

10.  Where  an  officer  of  a  municipal  corporation  is  indicted  for  a  fail- 
ure to  perform  a  public  duty,  the  indictment  should  state  with 
what  duty  he  is  charged,  and  his  failure  to  perform  it.     Ibid. 

NATIONAL  BANKS : 

In  the  taxation  of  shares  of  stock  in  a  national  bank,  under  the  rev- 
enue act  of  1885,  chapter  175,  §12,  clause  5,  and  Rev.  Stat,  of  U. 
S.,  §5219,  the  owner  of  such  shares  has  the  right  to  deduct  from 
the  assessed  value  thereof  the  amount  of  his  ho7ia  fide  indebted- 
ness, as  in  case  of  other  inveijtraents  of  moneyed  capital.  McAcJen 
V.  Commissioners,  355. 

NEGLIGENCE : 

1.  Although  a  servant  he  injured  by  the  negligence  of  his  master,  yet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  ac- 
cident, and  the  injury  can  be  traced  to  his  own  negligence  as  well 
as  that  of  the  defendant,  he  cannot  recover.  Cornwall  v.  R,  R. 
Co.,  11. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  danger- 

ous duty,  this  does  not  relieve  him  of  the  duty  of  avoiding  any 
particular  danger  incident  to  carrying  out  the  order.     Ibid. 

3.  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the  plain- 

tiff must  have  been  a  proximate  cause  of  the  injury  complained 
of.     Ibid. 

4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempted to  get  upon  the  pilot  of  a  moving  locomotive,  and  in  doing 
so  his  clothes  were  caught  in  the  splinters  on  a  worn  rail;  It  toas 
held,  even  if  the  master  was  negligent  in  not  repairing  the  rail, 
yet  it  was  the  duty  of  the  servant  to  use  reasonable  care,  and  it 
was  error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plaintiff 
was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  engine 
in  obedience  to  order,  that  he  was  entitled  to  recover.     Ibid. 

6.  An  act  which  under  some  ciruumstances  would  be  simply  negli- 
gent, under  other  circumstances  would  be  grossly  negligent. 
Pegram  v.  Telegraph  Co. ,  57. 

6.  A  telegraph  company  may  limit  ita  liability  from  ordinary  negli- 
gence in  sending  unrepeated  messages  to  the  amount  paid  for  the 
transmission  of  the  message,  but  it  cannot  exempt  itself  where 
there  has  been  gross  negligence.     Ibid. 
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7.  What  would  be  ordinary  negligence  in  sending  a  message  appa- 

rently of  small  consequence,  might  be  gross  negligence  where  it 
was  manifest  that  the  message  was  important.     Ibid. 

8.  A  party  sending  a  telegram  is  charged  with  notice  of  the  printed 

contract  at  the  top  of  the  message,  whether  he  has  read  it  or  not. 
Ibid. 

9.  The  failure  by  a  telegrai)h  company  to  employ  careful  and  skUlful 

operators  is  gross  negligence.     Ibid. 

10.  Where  a  servant  knows  that  his  co-servant  is  negligent  and  reck- 

less, and  imfit  for  his  employment,  and  yet  continues  in  the  service 
of  the  common  master,  and  is  injured  by  the  negligence  of  such 
reckless  fellow-servant,  nothing  else  appearing,  he  has  contrib- 
uted to  the  injury  and  cannot  recover.  Porter  v.  TTie  Rail- 
road, 66. 

11.  In  an  action  to  recover  damages  for  an  injury  caused  by  the  negli- 

gence of  the  defendant,  who  pleads  contributory  negligence  on 
the  part  of  the  plaintiff,  the  defendant  is  entitled  to  an  issue  on 
this  question,  unless  the  Court  includes  it  under  the  issue  as  te 
negligence,  by  proper  instructions  to  the  jury.  Kirk  v.  R.  R. 
Co.,  82. 

12.  As  a  general  rule,  a  receiver  is  responsible  for  his  own  neglect  only, 

and  is  protected  when  he  acts  in  entire  good  faith,  but  when  a  re- 
ceiver is  appointed  to  take  charge  of  an  infant's  estate  who  has 
no  guardian,  and  is  directed  to  lend  out  the  money  and  pay  th« 
income  over  to  the  ward,  he  will  be  held  to  the  same  accounta- 
bility as  a  guardian.     Collins  v.  Oooch,  186. 

18.  A  guardian  will  be  held  liable  for  any  loss  resulting  from  a  loaa 
made  without  taking  any  security,  however  solvent  the  debtor 
may  have  been  when  the  loan  w^as  made.     Ibid. 

14.  Where  an  employee  of  a  railroad  company  is  injured  by  the  negli- 

gence of  a  fellow-servant,  the  common  master  is  not  liable.  Webk 
V.  R.  R.  Co.,  887. 

15.  The  fact  that  a  co-employee  has  authority  from  the  common  mas- 

ter to  discharge  his  fellow-servants,  does  not,  of  itself,  constitute 
him  a  vice-principal.     Ibid. 

NEGOTIABLE  INSTRUMENTS : 

1.  Where  a  commission  merchant  wrote  to  his  customer  that  a  certain 
amount  was  due  him  and  that  he  might  draw  for  it,  which  letter 
the  customer  showed  to  the  plaintiff  who  took  the  drafts  on  ils 
credit,  but  the  commission  merchant  afterwards  refused  to  accept 
it,  when  the  plaintiff  sued  both  the  drawer  and  the  commission 
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merchants:  It  wan  held,  that  the  liability  of  both  was^^'  contractu, 
and  if  the  amount  was  under  two  hundred  doHarn  a  justice  had 
jurisdiction.     Ximocks  v.  Woody,  1. 

2.  Where  such  letter  was  written  on  March  29th.  and  draft  was  drawn 

on  April  4th,  it  is  not  such  delay  as  will  discharge  the  drawees,  it 
not  appearing  that  any  harm  had  come  to  them  by  the  delay.  Ihid. 

3.  A  letter  written  to  the  drawer  within  a  reasonal)le  time  before  or 

after  the  date  of  a  bill  of  exchaii;;e.  dcscribin^jj  it  in  terms  not  to 
be  mistaken*  and  promising  to  accept  it,  is,  if  shown  to  the  person 
who  takes  the  bill  on  the  credit  of  tlie  letter,  a  virtual  acceptance, 
and  binds  the  person  who  makes  the  promise,  even  although  there 
be  no  funds  in  his  hands  belonging  to  the  drawer,  if  the  bill  be 
drawn  payable  at  a  fixed  time,  and  not  at  or  after  sight.     Ibid. 

4.  If  in  such  case,  the  bill  be  drawn  payable  at  or  after  sight,  and  is 

for  the  entire  amount  named  in  the  letter,  the  jiayee  can  maintain 
an  action  against  the  drawee  as  the  equitable  assignee  of  the  fund; 
as  it  seems  in  such  casH  the  drawee  would  not  be  liable  as  ac- 
ceptor, unless  the  draft  was  drawn  in  precise  accordance  with 
the  terms  of  the  letter.     Ibid. 

NEW  ACTION  : 

1.  Where  a  judgment  has  been  rendered  against  a  surety  to  a  bond 
who  died  after  judgment  was  rendered,  his  administrator  cannot 
set  up  as  a  defence  to  a  notice  to  show  cause  why  judgment  should 
not  be  entered  against  him  as  administrator  and  execution  issue, 
that  his  intestate  was  insane  when  he  signed  the  bond.  Such 
matter  must  be  brought  forward  by  a  direct  proceeding  to  attack 
the  judgment.    Rollins  v.  Lore,  210. 

%.  Where  after  finding  judgment  in  the  Supreme  Court,  it  was  sug- 
gested that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiff  had  remained  in 
possession  of  the  land  and  become  liable  for  additional  rents ;  It 
was  held,  that  the  right  could  not  be  enforced  in  this  action,  but 
the  defendant  must  bring  a  new  action  to  ascertain  the  amount  of 
such  additional  liability.     Pearson  v.  Carr,  194. 

M.  Where  relief  may  be  had  in  a  pending  action,  it  must  be  sought  bj 
a  motion  in  that  cause,  and  if  a  new  action  is  brought  it  will  be 
dismissed  by  the  Court  ex  mero  motu,  if  the  objection  is  not  taken 
by  the  defendant.     Hudson  v.  Coble,  260. 

4.  Where  a  purchaser  at  a  sale  to  make  assets  failed  to  comply  witk 
his  bid,  and  the  land  was  resold  for  a  less  price,  he  cannot  be  made 
liable  in  a  new  action  for  such  deficiency,  but  the  remedy  is  by  a 
motion  in  the  cause.     Ibid. 
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5.  QtuBrBf  whether  m  such  case,  the  adminiBtrator  or  the  heir  at  law 

is  the  proper  party  to  move,  it  not  appearing  that  the  excess  of  the 
first  bid  is  needed  to  pay  debts.     Ibid, 

6.  Where  the  subject-matter  of  an  action  has  been  once  determined 

by  the  Court,  a  new  action  will  not  be  entertained  in  regard  to  it. 
If  for  any  reason  the  former  judgment  ought  to  be  set  aside,  it  can 
only  be  done  by  a  motion  in  the  cause  for  that  purpose  if  the 
action  is  still  pending,  and  if  it  has  been  determined  and  come  to 
an  end,  then  by  a  new  action  to  directly  attack  it.  AJbertson  v, 
Williams,  264. 

7.  When  in  an  action  brought  against  the  executor  and  heirs  at  law 
and  devisees  of  the  testator,  the  Ck)urt  having  jurisdiction  both  of 
the  persons  and  of  the  subject-matter  of  the  action — ordered  the 
land  in  controversy  to  be  sold,  and  it  was  sold  and  purchased  and 
paid  for  by  the  defendant  herein,  and  the  sale  was  confirmed,  and 
title  ordered  by  the  Court  to  be  made  to  the  purchaser,  which  was 
done,  the  defendants  in  sucli  action  are  estopped  by  the  judgment, 
and  cannot  impeach  it  collaterally  in  this  action  by  showing  that 
the  land  belonged  to  them,  and  was  embraced  in  the  orders  of  the 
Court  by  mistake,  inadvertence  or  misapprehension.  Jones  v. 
Coffey,  347. 

8.  If  the  first  action  is  still  pending,  they  must  seek  their  remedy,  if 
they  have  any,  in  it ;  if  it  is  determined,  then  by  a  new  action. 
Ihid» 

NEW  TRIAL  : 

1.  Where  the  motion  for  a  new  trial  is  addressed  to  the  discretion  of 

the  trial  Judge,  his  action  is  not  the  subject  of  review  on  appeal. 
Jones  V.  Parker,  33. 

2.  Where  the  findings  on  the  issues  are  contradictory,  a  new  trial  will 

be  granted.    Porter  v.  R.  R.  Co,,  66. 

3.  A  new  trial  for  newly  discovered  evidence  cannot  be  given  by  the 

Supreme  Court  in  a  criminal  action.     State  v.  Startles,  423. 

4.  Qucere,  whether  after  an  appeal  and  the  affirmance  of  the  judg- 

ment, the  Superior  Court  can  grant  a  new  trial  for  newly  discov- 
ered evidence  in  a  criminal  case.     Ibid. 

5.  A  new  trial  will  not  be  granted  for  newly  discovered  evidence,. 

when  the  new  evidence  is  merely  cumulative,  and  only  tends  t© 
contradict  the  witness  for  the  other  side.     Ibid. 

6.  No  appeal  lies  from  the  refusal  of  a  Judge  to  grant  a  new  trial  for 

new  discovered  evidence.     Ibid, 
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NEWLY  DISCOVERED  EVIDENCE : 

1.  A  new  trial  for  newly  discovered  evidence  cannot  be  given  by  the 

Supreme  Court  in  a  criminal  action.    State  v.  Stames^  428. 

2.  Quoere,  whether  after  an  appeal  and  the  affirmance  of  the  judg- 

ment, the  Superior  Court  can  grant  a  new  trial  for  newly  discov- 
ered evidence  in  a  criminal  case.    Ihid. 

3.  A  new  trial  will  not  be  granted  for  newly  discovered  evidence, 

when  the  new  evidence  is  merely  cumulative,  and  only  tends  to 
contradict  the  witness  for  the  other  side.    Ihid, 

4.  No  appeal  lies  from  the  refusal  of  a  Judge  to  grant  a  new  trial 

for  newly  discovered  evidence.    Ihid. 

NO  EVIDENCE: 

1.  Where  there  is  no  evidence  to  prove  the  affirmative  of  an  issue,  it 

is  not  error  for  the  Judge  to  so  charge  the  jury.  Barber  v.  Rose- 
horo,  192. 

2.  Whether  there  is  any  evidence  is  a  question  for  the  Court;  what 

weight  is  to  be  given  it  when  there  is  any  is  for  tlie  jury.  State 
V.  McBryde,  393. 

3.  When  the  evidence  only  raises  a  suspicion  of  the  defendant's  guilt, 

it  is  error  to  leave  it  to  the  jury.    Ihid. 

4.  When  the  act  of  a  pei-son  may  be  reasonably  attributed  to  two  or 

more  motives,  the  one  criminal  and  the  other  innocent,  the  law 
will  always  ascribe  the  act  to  the  innocent  motive.    Ihid. 

5.  The  fact  that  the  prisoner  entered  a  dwelling-house  in  the  night 

time,  he  having  no  right  to  be  there,  and  fled  upon  being  discover- 
ed, is  some  evidence  to  go  to  the  jury  that  he  entered  with  intent 
to  steal,  in  the  absence  of  any  explanation  on  his  part,  although 
no  theft  was  committed.     Ihid. 

6.  The  objection  that  there  is  a  failure  of  proof  must  be  taken  before 

verdict,  and  cannot  be  taken  on  a  motion  in  arrest  of  judgment. 
State  V.  Thompson,  496. 

NON-RESIDENTS : 

1.  Where  a  debtor  is  out  of  the  State  at  the  time  the  cause  of  action 

accrues,  the  statute  of  limitation  does  not  l)egin  to  run  until  he 
returns  to  this  State  for  the  purpose  of  making  it  his  residence. 
Armfield  v.  Moore,  34. 

2.  Where  after  the  cause  of  action  accrues  the  debtor  leaves  this  State 

and  resides  out  of  it,  the  time  of  his  absence  from  this  State  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  conmience- 
ment  of  the  action.    Ibid. 
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3.  Where  after  the  cause  of  action  has  accrued  the  debtor  leaves  this 

State  and  is  continually  absent  for  one  year  or  more,  although  he 
may  not  have  changed  his  domicile,  the  time  of  his  absence  shall 
not  be  counted  on  a  plea  of  the  statute.     Ibid. 

4.  Wliere  the  debtor  was  a  non-resident  of  this  State,  but  was  here  on 

visits  of  a  day  or  two  each  year,  such  visits  would  not  have  the 
effect  of  putting?  the  statute  in  motion,  and  the  cause  of  action 
will  not  be  barred,  altbouj^h  more  than  the  time  required  to  bar  it 
has  elapsed  since  the  cause  of  action  accrued.     Ibid. 

r>.  The  provisions  of  gl02  of  The  Code  api)ly  to  the  obligations  of  non- 
residents as  much  as  to  those  of  residents  of  this  State.     Ibid. 

NONSUI  r  : 

1.  A  plaintiff  may  take  a  nonsuit  while  the  case  is  i)ending  before  a 

referee,  if  the  case  be  one  in  which  he  is  entitled  to  do  so.  McNeiU 
V.  Lawton,  16. 

2.  "While  generally  speaking  a  plaintiff  can  take  a  nonsuit  at  any  time 

before  verdict,  yet  he  cannot  do  so  if  the  defendant  has  pleaded  a 
counter-claim,  which  arises  out  of  the  same  contract  or  transactioB, 
which  is  the  foundation  of  the  plaintiff's  cause  of  action.     Ibid. 

3.  When  the  counter-claim  does  not  arise  out  of  the  same  transaction 

as  to  the  plaintiff's  cause  of  action,  but  falls  under  sabdivision  2 
of  §244  of  The  Code,  the  plaintiff  may  submit  to  a  nonsuit.  In 
such  case,  the  defendant  may  either  withdraw  his  counter-claim, 
when  the  action  will  be  at  an  end,  or  he  may  proceed  to  try  it,  if 
he  so  elects.    Ibid. 

4.  A  plaintiff  cannot  take  a  nonsuit  when  the  defendant  sets  up  a 

counter-claim  arising  out  of  the  contract  or  transaction  which  cob- 
stitutes  the  plaintiff's  cause  of  action — or  when  tlie  defendant  has 
acquired  in  an  equitable  action  any  other  right  or  advantage 
which  he  is  entitled  to  have  tried  and  settled  in  the  action. 
Bynum  v.  Powe,  374. 

NOTICE : 

1.  The  registration  of  a  second  mortgage  is  notice  to  the  first  mort- 

gagee, and  it  is  immaterial  that  he  does  not  have  actual  notice. 
Weathersbee  v.  Farrar^  106. 

2.  Only  the  purchaser  of  the  legal  title  without  notice  of  a  pri«r 

equity  can  hold  it  against  such  equity.     Durant  v.  Croivell,  367. 

5.  The  fact  that  the  purchaser  of  the  legal  estate  paid  very  much  less 

than  the  land  is  worth,  is  evidence  to  show  that  he  purchased 
with  notice.     Ibid. 
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KUISANCE : 

If  the  use  of  property  creates  a  nuisance,  the  Legislature  has  the 
power  to  destroy  it.     State  v.  Yopp,  477. 

OFFICES : 

The  Code,  ^706  and  707,  retjuires  the  Board  of  County  Commissioners 
to  meet  on  the  first  Monday  in  December  to  accept  the  bonds  of 
county  officers  elected  at  the  preceding  election.  Such  officers 
are  also  required  to  prepare  and  tender  their  official  bonds  on  that 
day.  The  board  has  the  power — all  the  business  before  them 
being  disposed  of — to  adjourn  on  that  day,  and,  if  any  officer 
shall  fail  to  perfect  his  bond  according  to  law  before  such  ad- 
journment, to  declare  such  office  vacant,  and  to  fill  it,  when  the 
power  to  fill  such  vacancy  is  vested  by  law  in  the  l)oard.  Cole  v. 
PatterHoiu  360. 

OUSTER : 

One  tenant  in  common  cannot  make  his  possession  adverse  to  his  co- 
tenant  except  by  actual  ouster,  as  he  is  presumed  to  hold  by  hi& 
true  title,  and  it  will  take  a  sole  possession  of  twenty  years  in  the 
absence  of  actual  ouster  to  bar  the  co-tenant's  right  of  entry,  and 
it  is  immaterial  that  the  tenant  in  possession  has  conveyed  to  a 
stranger  by  a  deed  purporting  to  convey  the  entire  estate,  as  the 
vendee  only  gets  such  estate  as  his  vendor  could  convey.  This- 
rule  extends  to  a  purchaser  at  execution  sale  of  the  interest  of  a 
tenant  in  common,  and  to  the  vendee  of  such  purchaser.  Page  v. 
Branch,  97. 

PARDON : 

QyAxre,  whether  a  pardon  will  restore  the  right  to  vote  to  one  who 
has  been  convicted  of  an  infamous  crime.    State  v.  Pearson ,  434. 

PARENT  AND  CHILD : 

1.  When  a  child,  after  arrival  at  full  age,  continues  to  reside  with 

and  serve  the  parent,  the  presumption  is  that  such  services  were 
gratuitous.     Young  v.  Herman,  280. 

2.  But  this  presumption  may  be  rebutted  by  proof  of  facts  and  cir- 

cumstances which  show  that  such  was  not  the  intention  of  the 
parties,  and  raise  a  promise  by  the  parent  to  pay  as  much  as  the 
labor  of  the  child  is  reasonably  worth.     I  hid. 

3.  No  person  can  authorize  a  dealer  in  spirituous  liquors  to  give  or 

sell  such  liquors  to  an  unmarried  minor.     State  v.  Lawrence,  492. 

4.  Where  the  father  of  a  minor  gave  permission  to  a  dealer  in  such 

liquors  to  sell  them  to  his  son  ;  It  was  held,  that  the  dealer  was 
nevertheless  guilty  under  the  statute.    Ibid. 
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PART  PERFORMANCE : 

1.  When  the  terms  of  a  contract  are  that  the  plaintiff  shall  build  cer- 

tain houses  for  the  defendant,  within  a  given  time,  for  which  he 
is  to  receive  so  much,  he  cannot  recover  anything,  either  upon  the 
special  contract,  or  upon  a  quantum  meruit,  unless  he  avers  and 
proves  an  entire  performance.     Lawiny  v.  RinteU,  3t50. 

2.  This  rule  is  not  altered  by  the  fact  that  the  property  was  destroyed 

by  accidental  fire  just  before  the  work  was  completed.     Ibid, 

3.  If  the  defendant  received  anything  by  insurance  on  the  property, 

the  plaintiff  has  no  right  to  any  part  thereof.     Ibid. 

PARTIES : 

1.  Where  the  parties  in  interest  are  very  numerous,  and  it  is  impracti- 

cable to  bring  them  all  before  the  Court,  one  or  more  may  sue  or 
defend  for  the  benefit  of  all,  but  how  far  those  not  actually  before 
the  Court  may  he  affected  by  the  judgment  is  left  oi>en.  Thamen 
V.  Jones,  121. 

2.  One  tenant  in  common  may  sue  without  joining  his  co-tenants  for 

the  recovery  of  the  jjossession  of  the  common  proi^erty.     Ibid. 

3.  Where  a  contingent  remainder  is  created,  the  tenant  in  possession 

and  those  in  remainder  in  eaue,  cannot  have  a  decree  for  a  sale  of 
the  land,  unlc^ss  some  one  of  each  class  of  contingent  remainder- 
men are  in  esse  and  before  the  Court.     Young  v.  Young,  132. 

4.  A  tenant  may  maintain  an  action  in  his  own  name  for  any  injury 

done  to  a  growing  crop.     Bridgers  v.  Dill,  222. 

5.  Where  a  purchaser  at  a  sale  to  make  assets  failed  to  comply  witli 

his  bid.  and  the  land  was  resold  for  a  less  price,  he  cannot  be  made 
liable  in  a  new  action  for  such  deficiency,  but  the  remedy  is  by  a 
motion  in  the  cause.     Hudson  v.  Coble,  260. 

6.  Qticere,  whether  in  such  case  the  administrator  or  the  heir  at  law 

is  the  proper  party  to  move,  it  not  appearing  that  the  excess  of  the 
first  bid  is  needed  to  pay  debts.     Ibid. 

7.  In  all  actions  and  proceedings  demanding  relief,  the  names  of  all 

the  parties  thereto  should  be  properly  set  forth  in  the  summons 
and  pleadings.  A  general  designation  of  them  as  *'the  heirs  of 
M.  C."  is  irregular  and  will  not  be  tolerated.  Kerlee  v.  Corpen- 
ing,  380. 

PARTITION : 

1.  Where  a  contingent  remainder  is  created,  the  tenant  in  poesessioa 
and  those  in  remainder  in  esse,  cannot  have  a  decree  for  a  sale  of 
the  land,  unless  some  one  of  each  class  of  contingent  remainder- 
men are  in  esse  and  before  the  Court.     Young  v.  Young,  188. 
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t.  Where  two  claimants  of  the  same  land  covenanted  with  each  other 
to  become  tenanta  in  common  in  the  land  and  to  sell  the  common 
property,  and  after  adjusting  an  inequality  existing  in  the  amount 
paid  by  each  to  divide  the  proceeds,  and  the  interest  of  one  was 
sold  under  execution;  It  iccm  held,  that  by  purchasing  the  interest 
of  his  co-tenant  at  execution  sale  the  other  tenant  in  common  did 
not  acquire  the  land  discharged  of  all  claim  by  his  co-tenant,  and 
that  the  equity  for  a  division  under  the  covenant  did  not  pass  by 
the  sheriff's  deed.     Threadgill  v.  Redwine,  241. 

3.  Where  in  such  case,  the  defendant  expended  money  after  his  pur- 
chase at  the  sheriff's  sale  in  removing  encumbrances  from  the 
common  property,  he  is  entitled  to  be  re-imbursed  upon  a  sale 
before  any  of  the  proceeds  go  to  his  co-tenant.     Ihid. 

PENALTY  : 

Under  the  provisions  of  §3764  of  The  Code,  a  suit  for  a  forfeiture  or 
penalty  is  not  discontinued  by  a  repeal  of  the  statute  giving  the 
penalty.    State  v.  Williams,  455. 

PERJURY  : 

Defendant  was  indicted  for  perjury  committed  on  the  trial  of  a 
warrant  before  a  justice  for  assaulting  his  wife  on  the  17th  day  of 
November,  1885,  on  the  trial  of  which,  as  a  witness  in  his  own 
behalf,  he  swore  that  he  did  not  strike  his  wife  on  the  day  men- 
tioned in  the  warrant  and  had  not  struck  her  for  tliree  jears  be- 
fore that  time.  The  State  introduced  several  witnesses  who 
proved  the  assault  on  the  day  mentioned  and  other  assaults  on 
other  days,  and  also  corroborating  circumstances ;  Held,  that  it 
was  not  error  for  the  Court  to  charge  the  jury  "  that  the  date  in 
the  warrant  should  be  considered  in  connection  with  the  testi- 
mony of  the  witnesses  for  the  State  and  as  to  the  various  assaults 
mentioned  in  the  testimony  for  the  purpose  of  determining 
whether  the  assault  was  actually  committed  as  charged  in  the 
warrant."    State  v.  Stvaim,  462. 

PETITION  TO  REHEAR : 

A  petition  to  rehear  will  not  be  entertained  unless  it  appears  that 
some  material  point  was  overlooked,  or  some  controlling  authority 
escaped  the  attention  of  the  Court,  or  some  other  weighty  con- 
sideration requires  it.    Fisher  v.  The  Mining  Co.,  95. 

PLEADING : 

1.  Where  a  statute  giving  a  right  of  action  contains  a  j^roinso,  the 
plaintiff  need  not  negative  it,  but  if  the  case  falls  within  the  jyro- 
viso  the  defendant  must  set  it  up  in  the  answ^er.  Wadstvorth  v. 
Steroart,  116. 


592  INDEX. 


2.  So,  in  an  action  for  failing  to  keep  a  sufficient  bridge  over  a  canal 

cut  across  a  public  road,  brought  under  §2036  of  The  Code,  the 
plaintiff  need  not  allege  that  the  road  was  laid  off  before  the  mill 
was  erected  in  order  to  negative  the  proviso  in  that  statute.    Ibid. 

3.  The  statement  in  a  complaint  of  redundant  matter,  or  of  evidential 

facts,  is  no  ground  for  demurrer.     Thames  v.  Jones,  121. 

4.  So,  where  in  an  action  to  recover  land,  the  plaintiff  sets  out  his. 

claim  of  title,  the  allegations  in  this  respect  cannot  render  the 
complaint  demurrable  on  the  ground  that  it  joins  several  distinct 
causes  of  action.     Ibid. 

5.  Where  in  an  action  to  recover  several  tracts  of  land,  in  the  separate 

possession  of  several  defendants,  the  complaint  does  not  allege  of 
which  tract  each  defendant  is  in  possession;  It  was  held,  that  it 
constituted  no  ground  for  demurrer.     Ifnd. 

6.  Under  an  order  of  reference,  by  consent,  containing  directions  to 

the  referee  to  ascertain  what  sums  the  clerk  and  master  had  re- 
ceived, when  received,  and  a  further  provision  that  **  his  decision 
of  the  law  is  open  to  revision  is  this  and  other  Courts  having  juris- 
diction," it  is  competent  for  the  defendant  to  set  up  the  presump- 
tion of  payment  from  lapse  of  time,  notwithstanding  no  answer 
was  filed.     Kerlee  v.  Corjjening,  330. 

POLICEMAN  : 

The  law  does  not  clothe  a  police  officer  with  authority  to  judge  arbi- 
trarily of  the  necessity  of  killing  a  prisoner  to  secure  him,  or  of 
killing  a  person  to  prevent  a  rescue,  and  it  must  be  left  to  the 
jiu^y  to  pass  on  the  necessity  for  such  killing.    State  v.  Bland,  438. 

POUCE  POWER : 

1.  Every  citizen  holds  his  property  subject  to  the  implied  obligation 
that  he  will  use  it  in  such  way  as  not  to  prevent  others  from 
enjoying  the  use  of  their  property.    State  v.  Yopp,  477. 

3.  Subject  to  constitutional  provisions,  the  Legislature  may  impose 
reasonable  restraints  upon  the  use  which  a  citizen  makes  of  his 
property,  in  order  to  protect  others  in  the  use  of  their  property. 
Ibid. 

3.  The  Legislature  has  complete  power  to  regulate  the  highways  in 

the  State,  and  may  prescribe  what  vehicles  may  be  used  on  them, 
with  a  view  to  the  safety  of  passengers  over  them,  and  the  pre- 
servation of  the  road.     Ibid. 

4.  A  statute  which  only  regulates  the  use  of  property  in  a  manner 

beneficial  to  the  public,  but  does  not  destroy  it,  is  not  unconstitu- 
tional, unless  the  restraint  is  so  manifestly  unjust  and  unreason- 
able as  to  destroy  the  lawful  use  of  the  property.     Ibid. 
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.    5.  If  the  use  of  property  creates  a  nuisance  the  Legislature  has  the 
power  to  destroy  it.     IMd, 

6.  The  Legislature  has  the  power  to  pass  an  act  which  may  leave  the 
doing  or  not  doing  of  certain  things  allowed  or  forbidden  by  the 
act  to  the  discretion  of  some  designated  agent  or  commissioner. 
Ibid. 

POSSESSION  : 

1.  The  possession  of  a  widow  remaining  on  her  husband's  land  after 

his  death,  is  not  adverse  to  his  heirs  at  law.     Page  v.  Branch.  97. 

2.  One  tenant  in  common  cannot  make  his  possession  atlverse  to  his 

co-tenant  except  by  actual  ouster,  as  lie  is  presumed  to  hold  by 
Ills  true  title,  and  it  will  take  a  sole  i>ossessi()n  of  twenty  years  in 
the  al)sence  of  actual  ouster  to  bar  the  co-tenant's  ri^ht  t)f  entry, 
and  it  is  iuiiiiaterial  tliat  the  tenant  in  possession  has  conveyed  to 
a  stranger  by  a  deed  purportinj*-  to  convey  the  entire  estate,  as  the 
vendee  onlv  i^ets  sucli  estate  as  his  vendor  could  convey.  This 
rule  extends  to  a  jmrchaser  at  execution  siile  of  tlu*  interest  of  a 
tenant  in  common,  and  to  the  vendee  of  such  purchaser.     Ibid. 

8.  Where  the  action  is  to  recover  several  tracts  of  land  in  the  sepa- 
rate possession  of  several  defendants,  and  the  com])laint  does  not 
allege  of  which  tract  each  defendant  is  in  possession  :  It  iras  held. 
that  it  constituted  no  ground  for  a  demurrer.   Thames  v.  .fanva.  121. 

4.  In  order  to  show  title  out  of  the  State  by  a  possession  for  thirty 

years,  it  is  not  necessary  to  show  any  i)riyity  between  the  differ- 
ent  (K'cupants.     lJ(irtd.s(ni  v.  ArU'dg<\  172. 

5.  Unquestioned  evidence  of  jiossession  is  sutticient  proof  of  owner- 

shij)  in  an  indictment -for  arson.     Sfctfc  v.  Thorn ps<ni.  4JM>. 

POWERS : 

1.  Where,  acting  under  a  power  conferred  by  a  will  to  dis]K)se  of  the 

testator's  estate  in  his  land,  the  exetuitor  ccmtracts  to  sell  the 
testator's  interest  in  a  certain  tract  of  land,  and  upon  payment  of 
the  purchase  money  to  convey  such  inten^st  in  fee  to  the  pur- 
chaser, the  executor  is  not  liable,  under  the  terms  of  this  con- 
tract, either  individually  or  in  his  representative  capacity,  for  a 
failure  in  making  title  to  a  part  of  the  land.  Twittif  v.  iMve- 
lace.  54. 

2.  Where  a  j)ower  is  to  be  exercised  entirely  at  the  discretion  of  the 

donee  of  the  iK)wer,  Courts  of  Eijuity  have  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  without  exercising  the  power,  they 
cannot  confer  it  uix)n  a  trustee  appointed  by  the  C-ourt.  Young  w 
Young,  182. 

38* 
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8.  So,  where  land  was  settled  on  a  trustee,  in  trust  for  A  for  life,  re- 
mainder in  trust  for  her  children  then  living  and  the  issue  of  suck 
children  as  may  have  died  leaving  issue,  with  a  power  in  tbm 
trustee  to  sell  the  land  whenever  in  his  opinion  best  for  the  inter- 
est of  the  cestutH  que  trust,  with  directions  to  re-invest  the  pro- 
ceeds as  he  thought  best ;  It  was  held,  that  a  Court  of  Equitj 
could  not  decree  a  sale  at  the  instance  of  the  life  tenant  and  her 
children,  and  the  trustee  having  died  without  executing  the 
power*of  sale,  a  trustee  appointeil  by  the  Court  could  not  execute 
it.     Ibid. 

PRINCIPAL  AND  HURETY  : 

(See  Surety.) 

PROCESS  : 

1.  Before  the  adoption  of  the  new  system  of  procedure,  it  was  the 

common  practice  for  the  administrator  to  file  his  {ietition  to  sell 
land  for  assets,  and  if  the  heir  was  an  infant,  to  have  a  guardiaM 
ad  litem  appointed  without  any  service  upon  the  infant  at  all. 
Catefty.  Pickett,  21. 

2.  Tlie  appointment  of  a  guardian  ad  litem  is  valid,  although  the  in- 

fant has  not  l)een  regularly  served  with  process,  but  has  only  ac- 
cepted service  thereof.     Ibid, 

:j.  Where  an  administrator  filed  a  petition  to  make  assets,  and  the  heir 
at  law,  an  infant  under  fourteen  years  old,  ac<.'epted  service  of  the 
summons,  and  a  guardian  ad  litem  was  appointed,  but  no  actual 
service  was  ever  made;  //  was  held,  that  the  irregularity  was 
cured  bv  558H7  of  The  Code.     Ibid. 

4.  In  all  actions  and  proceedings  demanding  relief,  tlie  names  of  all 
the  partias  thereto  should  be  properly  set  forth  in  the  summons 
and  pleadings.  A  general  designation  of  them  as  ''the  heirs  of 
M.  C."  is  irregular  and  will  not  l)e  tolerated.  Kerlee  v.  Corjien- 
ing,  380. 

PROHIBITION : 

1.  The  repeal  of  a  statute  pending  a  prosecution  for  an  offence  whick 

it  creates  arrests  the  prosecution  and  withdraws  all  authority  to 
pronounce  judgment  even  after  conviction.  State  v.  Willinms^  455. 

2.  So.  where  the  defendant  was  indicted  for  retailing  spirituous  liquors 

within  five  miles  of  a  certain  church,  and  pending  the  prosecution 
the  act  was  repealed,  and  a  new  act  passed  limiting  the  distance 
to  two  miles,  the  judgment  was  arrested.    Ibid, 

i^.  No  person  can  authorize  a  dealer  in  spirituous  liquors  to  give  or  sell 
Huch  liquors  to  an  unmarried  minor.    State  v.  Lawrence.  492. 
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4.  Where  the  father  of  a  minor  gave  permissioii  to  a  dealer  in  suck 

liquors  to  sell  them  to  his  son;  It  was  held,  that  the  dealer  was 
nevertheless  guilty  ander  the  statute.    Ibid. 

5.  Under  the  provisions  of  chapter  32  of  The  Code,  the  sale  of  domes- 

tic wine  is  not  prohibited.    State  v.  Nashj  514. 

ti.  It  is  intimated  that  the  provision  of  chapter  32  of  The  Code,  allow- 
ing the  sale  of  home-made  wine,  while  prohibiting  that  raised  in 
other  States,  is  unconstitutional.    Ibid. 

7.  Where  an  act  made  the  sale  of  wines  imported  from  other  States  a 

misdemeanor,  but  allowed  the  sale  of  domestic  wine;  It  toas  held, 
that  although  the  provision  in  regard  to  domestic  wine  might  be 
uncx)n8titutional,  yet  it  did  not  make  the  sale  of  such  wines  a 
misdemeanor  under  the  act,  but  that  the  provision  in  regard  to 
foreign  wines  might  be  inoperative.     Ibid. 

8.  (^uere,  whether  an  act  which  forbids  the  sale  of  spirituous  liquors 

includes  in  its  inhibition  the  sale  of  vinous  and  malt  liquors.  Ibid. 

PROVISO : 

1.  Where  a  statute  giving  a  right  of  action  contains  a  proviso,  the 

plaintiff  need  not  negative  it,  but  if  the  case  falls  within  the  jpro- 
\nso,  the  defendant  must  set  it  up  in  the  answer.  Wadsworth  v. 
Hteimrt,  116. 

2.  So.  in  an  action  for  failing  to  keep  a  sufficient  bridge  over  a  canal 

cut  across  a  public  road,  brought  under  ^2036  of  The  Code,  the 
plaintiff  need  not  allege  that  the  road  was  laid  off  before  the  mill 
was  erected,  in  order  to  negative  the  proviso  in  that  statute.    Ibid. 

3.  A  proviso  in  a  deed  in  absolute  restrain  of  all  alienation  is  void, 

but  such  condition  if  limited  and  reasonable  in  its  application 
and  as  to  the  time  when  it  must  operate,  will  be  upheld.  Mnnroe 
v.  Hall  206. 

PUNISHMENT  : 

W^here  a  statute  provides  that  a  party  guilty  of  the  offence  created 
by  it  shall  be  fined  or  imprisoned,  the  Coiu't  has  no  power  to  botk 
fine  and  imprison.     State  v.  Walters,  489. 

PURCHASER : 

1.  Only  the  purchaser  of  the  legal  title  without  notice  of  a  prior 

equity  can  hold  it  against  such  equity.     Durant  v.  CroweU,  367. 

2.  The  fact  that  the  purchaser  of  the  legal  estate  paid  very  much  less 

than  the  land  is  worth,  is  evidence  to  show  that  he  purchased 
with  notice.    Ibid. 
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QUALIFIED  VOTERS : 

1.  The  ruling  made  in  Markham  v.  Manning ^  96  N.  C,  132,  and  Mc- 

Dowell V.  The  Construction  Co.,  96  N.  C,  514,  a«  to  the  meaning^ 
of  the  term  "qualified  voters"  as  used  in  the  Constitution,  and 
the  effect  of  the  provisions  of  Art.  7.  §7,  affirmed.  Wood  v.  Ox- 
ford, 227. 

2.  Where  the  act  allowing  a  municipal  corporation  to  contract  a  debt 

for  other  than  necessary  expenses,  provided  tliat  such  debt  should 
be  authorized  by  a  vote  of  a  majority  of  those  voting  and  not  hj 
a  majority  of  the  (jualified  voters,  but  in  fact  a  majority  of  the 
(jualified  voters  did  vote  in  favor  of  contracting  the  debt;  It  was 
held,  that  this  cured  the  defect  in  the  law,  and  that  the  vote 
authorized  the  cor[)oration  to  contract  the  debt.     Ibid. 

QUANTUM  MERUIT : 

1.  When  the  terms  of  a  contract  are  that  tlie  plaintiff  shall  build  cer- 

tain houses  for  the  defendant,  within  a  given  time,  for  which  he 
is  to  receive  so  much,  he  cannot  recover  anytliing,  eitlier  uiH)n  the 
special  contract,  or  upon  a  qndnfnm  int'rnit.  unless  he  avers  and 
proves  an  entire  performance.     Ijiiring  v.  Rinfels,  350. 

2.  This  rule  is  not  altered  by  the  fact  that  the  proi)erty  was  destroye<l 

by  accidental  fire  just  before  the  work  was  completed.     Ibid. 

3.  If  the  defendant  received  anything  by  insurance  on  the  property. 

the  i)laintiff  has  no  right  to  any  ]mrt  thereof.     Ibid. 

QUASHING : 

1.  The  Court  may,  in  its  discretiim,  allow  a  luotion  to  (juash  at  any 

time  before  verdict.     St(tte  v.  Shejyjyard.  401. 

2.  Where  it  did  not  ai)pear  from  tlie  endorsement  (m  the  indictment 

that  the  witnesses  sent  to  the  grand  jury  had  bt'en  sworn,  it  wa*> 
held  no  ground  to  (piash  the  indictment  alter  a  plea  of  not  guilty, 
or  to  arrest  the  judgment  after  verdict.     Ibid. 

RAILROADS : 

1.  Although  a  servant  be  injured  by  tlie  negligence  of  his  master,  yet 

if  he  could  by  reasonable  care  and  prudence  have  averted  the  acci- 
dent, and  the  injury  can  be  traced  to  his  own  negligence  as  well 
as  that  of  the  defendant,  he  cannot  recover.  Cornwall  v.  H.  R. 
Co.,  11. 

2.  Although  a  servant  is  ordered  by  his  superior  to  perform  a  danger- 

ous duty,  this  does  not  relieve  him  of  the  duty  of  avoiding  any 
particular  danger  incident  to  carrying  out  the  order.     Ibid. 


INDEX.  597 


3.  In  order  to  bar  a  recovery,  the  contributory  negligence  of  the  plain- 

tiff must  have  been  a  proximate  cause  of  the  injury  complained 
of.     Ibid, 

4.  Where  the  plaintiff,  in  obedience  to  the  orders  of  his  superior,  at- 

tempted to  f^et  ujKm  tlie  pilot  of  a  moving  locomotive,  and  in  do- 
ing so  his  clothes  were  caught  in  the  splinters  on  a  worn  rail;  It 
was  held,  even  if  the  master  was  negligent  in  not  repairing  the 
rail,  vet  it  was  the  dutv  of  the  servant  to  use  reasonable  care,  and 
it  was  error  in  the  trial  Judge  to  charge  the  jury  that  if  the  plain- 
tiff was  ignorant  of  the  condition  of  the  rail,  and  got  on  the  engine 
in  obedience  to  the  order,  that  he  was  entitled  to  recover.     Ibid. 

o.  Where  a  railroad  cori>oration  agreed  with  the  authorities  of  a  city 
to  pay  a  certain  j)orportion  of  the  salary  of  a  |K)liceman  to  l)e  as- 
signed to  dut}'  specially  at  its  depot,  and  the  plaintiff  was  em- 
ployed: It  wan  held,  that  he  could  sue  the  corporation  on  the  con- 
tract for  a  failure  to  pay  him  the  part  of  his  salary  which  it  had 
agreed  to  do.     Porter  v.  Railroad  Co.,  46. 

6.  Where  a  servant  renuiins  in  the  employment  of  his  master  after  he 

knows  tliat  a  fellow-servant  is  incompetent,  he  does  not  contract 
by  implication  to  take  tlie  risk,  but  if  prevented  from  recovering 
on  this  ground,  it  will  be  by  reascm  of  contributory  negligence. 
Ibid. 

7.  So,  where  in  res]X)nse  to  one  issue  the  jury  ft)und  that  there  was 

no  contributory  negligence,  but  in  response  to  another  they  found 
that  the  j)lain tiff's  int testate  knew  of  the  reckless  character  of  his 
fellow-servant  by  whose  negligence  the  injury  (KX?urred.  a  new 
trial  wiis  granted.     Ibid. 

H.  Railroad  corj)orations  are  liable  for  any  damages  caused  by  any 
improper  or  wrongful  act  done  by  them  while  building  their  road. 
Bridgertt  v.  Dill,  222. 

%.  The  provisions  of  J$1948  of  The  ( 'ode  only  apply  to  the  mode  of 
acquiring  title  to  real  estate  and  getting  a  right  of  way,  but  it  has 
no  application  to  tresspasses  conimitted  outside  of  the  right  of 
way,  and  for  such  trespasses  the  corporations  are  liable.     Ibid. 

10.  The  legislature  may  authorize  municipal  corjwrations  to  subscribe 

to  the  ca])ital  stock  of  railroad  corporations  or  other  like  public 
enter[)rises,  or  even  to  donate  its  money  or  credit  to  such  corpora- 
tion, while  it  cannot  authorize  any  subsc^ription  or  donatiim  to  a 
merely  private  enterprise.     Wood  v.  O.vford,  227. 

11.  Where  an  employee  of  a  railroad  company  is  injured  by  the  negli- 

gence of  a  fellow-servant,  the  common  master  is  not  liable.  Webb 
V.  R.  R.  To..  387. 
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18.  The  fact  that  a  co-employee  has  authority  from  the  common  master 
to  discharge  his  fellow-servants,  does  not.  of  itself,  constitute  him 
a  vice-principal.    Ibid. 

RECEIVER : 

1.  As  a  general  rule,  a  receiver  is  responsible  for  his  own  neglect  oulj. 

and  is  protected  when  he  acts  in  entire  good  faith,  but  when  a  re- 
ceiver is  appointed  to  take  charge  of  an  infant*s  estate  who  has 
no  guardian,  and  is  directed  to  lend  out  the  money  and  pay  the 
income  over  to  the  ward,  he  will  be  held  to  the  same  accounta- 
bility as  a  guardian.     Collina  v.  Gooch,  186. 

2.  A  guardian  will  be  held  liable  for  any  loss  resulting  from  a  loaa 

made  without  taking  any  security,  however  solvent  the  <lebtoi* 
may  have  been  when  the  loan  was  made.     IbifL 

S.  It  is  the  duty  of  a  guardian  in  making  his  annual  returns  to  set  out 
the  manner  in  which  he  has  invested  the  ward's  estate,  and  the 
nature  of  the  securities  whicli  lie  holds  as  guardian.     Ibid. 

4.  A  receiver  or  other  trustee  may  keep  money  in  a  bank  as  a  safe 

place  of  deposit,  or  may  use  the  bank  as  a  means  of  transmitting 
money  to  distant  places,  and  if  he  uses  reasonable  diligence  he 
will  not  l)e  held  liable  if  the  bank  fails,  but  this  does  not  author- 
ize a  loan  to  the  bimk  by  such  trustee  without  taking  security. 
Ibid. 

5.  Where  a  receiver  was  ap[X)inted  to  take  charge  of  an  infant's  estate 

and  invest  the  same,  and  rei)ort  to  the  Court  annually,  and  he  de- 
posited a  portion  of  the  money  in  a  bank  in  another  State  to  his 
credit  as  receiver,  on  which  de})osit  he  was  paid  interest  by  the 
bank,  which  afterwards  failed  ;  It  iras  held,  that  the  ret^eiver  was 
liable  for  the  loss,  as  he  had  failed  to  rei)ort  to  the  (^ourt  the  man- 
ner in  which  he  had  invested  the  infant's  estate,  although  he  had 
acted  in  the  best  faith.     Ibiii. 

%.  Where  the  plaintiff  establishes  a  prima  f<wie  right  to  property, 
which  is  not  rebutted  by  the  defendant,  he  is  entitled  to  a  re- 
ceiver, if  he  shows  that  there  is  danger  of  loss  of  the  rents  and 
profits.     Diirant  v.  Crowell,  367. 

7.  The  value  of  the  property  in  controveray  cannot  be  considered  in 
passing  on  the  question  of  the  solvency  of  the  defendant.     Ibid. 

i.  Where  there  is  danger  of  loss  of  rents  and  profits,  instead  of  aj*- 
pointing  a  receiver  the  Court  may  allow  the  defendant  to  execute 
a  bond  to  secure  the  rents  and  profits  and  such  damages  as  mar 
be  adjudged  the  plaintiff.     Ibid. 
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mECEIVING  STOLEN  GOODS : 

When  the  charge  is  knowingly  receiving  stolen  goods,  the  defen- 
dant has  a  right  to  prove  by  himself  from  whom  he  received  them, 
and  under  what  circimistances,  and  what  conversation  took  place 
at  that  time  in  reference  to  the  goods  between  himself  and  the 
party  from  whom  he  received  them.  Such  conversation  forms 
part  of  the  res  gestcp,,  and  is  therefore  admissible.  State  v.  Bethel y 
459. 

RECORD  : 

1.  Where  there  is  a  conflict  between  the  record  and  the  case  on  appeal, 

the  record  must  prevail,  but  where  matters  are  stated  in  the  case, 
in  regard  to  which  the  record  is  silent,  they  will  be  accepted  as 
facts.     McNeill  v.  LawtaUy  16. 

2.  Judgment  can  be  arrested  only  for  some  matter  appearing  on  the 

face  of  the  record,  or  for  some  matter  which  ought  to  be  in  the 
record,  but  is  not  there.    State  v.  Slieppard,  401. 

8.  The  endorsement  on  the  back  of  an  indictment  is  no  part  of  the 

record.     Ibid. 

4.  Where  the  record  sets  out  that  a  bill  of  indictment  was  returned 
into  open  Court  by  the  hands  of  the  foreman  of  the  grand  jury,  it 
sufficiently  appears  that  the  grand  jurors  were  present  in  Court,, 
and  the  entry  is  a  proper  one.     State  v.  Stamen,  428. 

REFERENCE : 

1.  Under  the  former  equity  practice,  in  a  suit  for  sj^ecific  i)erformance. 

a  reference  was  ordered  before  the  final  decree  to  ascertain  the 
balance  due  on  the  purchase  money,  but  not  to  afford  affirmative 
relief  to  the  defendant.     WJiite  v.  Butcher,  7. 

2.  Under  the  present  practice,  a  reference  will  not  be  ordered  after  a 

final  decree.     Ibid. 

3.  Sending  a  case  to  be  tried  by  a  referee  does  not  deprive  the  (.'ourt 

of  its  jurisdiction,  and  it  can  make  any  and  all  necessary  order* 
therein,  pending  the  trial  before  the  referee.  McNeill  v.  Law- 
ton,  16. 

4.  So,  a  plaintiff  may  take  a  nonsuit  while  the  case  is  pending  before 

a  referee,  if  the  case  be  one  in  which  he  is  entitled  to  do  so.    1  bid. 

5.  No  order  of  reference  can  be  made  to  ascertain  any  facts  taking 

place  after  the  final  judgment.     Pe/irHon  v.  Carr,  194. 

9.  After  final  judgment  in  the  Supreme  Court,  the  Superior  Court  has 

no  power  to  order  a  further  reference,  or  to  take  any  action  in 
the  cause.     Ibid, 
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J.  So,  where  after  finding  judgment  in  the  Supreme  Court,  it  i^as 
suggested  that  since  the  date  to  which  the  referee's  report  settled, 
the  rights  and  liabiHties  of  the  parties,  the  plaintiff  had  remained, 
in  possession  of  the  land  and  become  liable  for  additional  rents  : 
It  was  held,  that  the  right  could  not  be  enforced  in  this  action , 
but  the  defendant  must  bring  a  new^  action  to  ascertain  th« 
amount  of  such  additional  liability.     Ibid. 

8.  Afttn*  final  judgment  disposing  of  the  rights  of  the  parties,  it  is  to# 

late   to  introduce  a  new  cause  of  action   into  the  controversT. 
Brendle  v.  Hcrren,  257. 

9.  So,  in  an  action  to  have  the  liolder  of  the  legal  title  declared  & 

trustee,  it  is  too  late  after  final  judgment  to  ask  for  an  account  of 
the  rents  and  profits.     Ibid. 

RECilSTRATION  : 

The  registration  of  a  second  mortgage  is  notice  to  the  first  mortgagee, 
and  it  is  immaterial  that  he  does  not  have  actual  notice.  Weaih- 
ernbee  v.  Farrar,  106. 

REMOVAL  OF  ACTIONS  : 

1.  Cities  and  towns  must  be  sued  in  the  county  in  which  they  ar« 
located,  and  if  suit  is  brought  in  another  county,  they  have  th« 
right  to  have  it  removed.     Jones  v.  StatesvUle.  86. 

*2.  Where  an  action  is  brought  to  the  wrong  county,  and  the  defend- 
ant demands  in  writing  that  the  place  of  trial  be  changed,  th« 
words  **may  change  the  place  of  trial,"  in  §195  of  The  Code  will 
be  interpreted  as  meaning  "  must  change,"  &c.     Ibid. 

REMOVAL  OF  CROP : 

1.  The  offence  of  removing  a  crop  by  a  tenant  before  pacing  the  rent 
and  discharging  all  liens  of  the  landlord  on  it,  is  not  complete, 
unless  the  crop  is  removed  without  giving  the  five  days'  notice, 
for  if  the  notice  is  given,  removing  the  crop  is  not  an  off ence. 
State  V.  Crowder.  4:^2. 

'2.  The  want  of  such  notice  may  be  proved  by  any  competent  evidence, 
and  it  is  not  necessary  that  it  should  be  proved  by  the  landlord  or 
his  agent  or  assignee.     Ibid. 

RENTS : 

1.  Where  after  finding  judgment  in  the  Supreme  Court,  it  was  sug- 
gested that  since  the  date  to  which  the  referee's  report  settled  the 
rights  and  liabilities  of  the  parties,  the  plaintiff  had  remained  in 
possession  of  the  land  and  become  liable  for  additional  rent«:  It 
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WCL8  held,  that  the  right  could  not  be  enforced  in  this  action,  but 
the  defendant  must  bring  a  new  action  to  ascertain  the  amount 
of  such  additional  liability.    Pearson  v.  Carr,  194. 

2.  Under  the  former  practice,  in  an  action  of  ejectment  or  trespass, 
damages  were  awarded  only  up  to  the  time  of  bringing  the  action, 
but  under  the  present  system  they  are  recoverable  up  to  the  time 
of  the  trial.     Ibid. 

5J.  After  final  judgment  disposing  of  the  rights  of  the  parties,  it  is  too 
late  to  introduce  a  new  cause  of  action  into  the  controversy. 
Brendle  v.  Herreu,  2o7. 

4.  So,  in  an  action  to  have  the  holder  of  tlie  legal  title  declared  a 

trustee,  it  is  too  late  after  final  judgment  to  ask  for  an  account  of 
the  rents  and  profits.     Ibid. 

5.  When  a  lessee  sublets  a  part  of  the  farm  he  becomes  lessor  to  his 

sublessee  and  is  entitled  to  tlie  same  lien  on  his  crop  which  the 
statute  gives  to  a  lessor.     Moore  v.  Faison,  822. 

♦.  The  original  lessor,  after  his  lessee  has  paid  him  in  full^  has  no 
lien  under  the  statute  on  the  crop  of  the  sublessee  for  advances 
made  by  him  to  the  sublessee.     Ibid. 

7.  Where  the  plaintiff  establishes  a  jrrima  facie  right  to  propei*ty, 
which  is  not  rebutted  by  the  defendant,  he  is  entitled  to  a  recreiver, 
if  he  shows  that  there  is  danger  of  loss  of  the  rents  and  profits. 
Diirant  v.  Croicell,  367. 

#.  Where  there  is  danger  of  loss  of  rents  and  profits,  insteail  of  ap- 
pointing a  receiver  the  Court  may  allow  the  defendant  to  execute 
,      a  bond  to  secure  the  rents  and  profits  and  such  damages  as  may 
be  adjudged  the  plaintiff.     Ibid. 

H.  The  offence  of  removing  a  crop  by  a  tenant  l)efore  paying  the  rent 
and  discharging  all  liens  of  the  landlord  on  it  is  not  complete, 
unless  the  crop  is  removed  without  giving  the  i\ve  days'  notice, 
for  if  the  notice  is  given,  removing  the  crop  is  not  an  offence. 
State  V.  Crowder,  432. 

10.  The  want  of  such  notice  may  be  proved  by  any  competent  evidence, 
and  it  is  not  necessary  that  it  should  be  proved  by  the  landlord  or 
his  agent  or  assignee.     Ibid. 

KEPEAL : 

1.  Under  the  provisions  of  j^3764  of  The  Code,  a  suit  for  a  forfeiture 
or  penalty  is  not  discontinued  by  a  repeal  of  the  statute  giving  the 
penalty.     State  v.  H7//jta?«.s*,  455. 

.  2.  The  rei>eal  of  a  statute  pending  a  prosecution  for  an  offence  which 
it  creates  arrests  the  prosecution  and  withdraws  all  authority  to 
pronounce  judgment  even  after  conviction,     fbid. 
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3.  So,  where  the  defendant  wsu)  indicted  for  retaiUng  spiritaoua  liquors 

within  live  miles  of  a  certain  church,  and  pending  the  prosecu- 
tion the  act  was  repealed,  and  a  new  act  passed  limiting  the  dis- 
tance to  two  miles,  the  judgment  was  arrested.     Ibid, 

4.  Where  a  statute  only  undertakes  to  amend  one  already  on  the 

statute  books,  it  will  be  presumed  that  it  did  not  intend  to  repeal 
it,  unless  there  is  an  express  repealing  clause.  State  v.  Masitey. 
465. 

REPLICATION: 

The  defendant  in  his  answer  commingles  the  facts  which  he  relies  om 
both  as  ground  for  a  rescission  of  the  contract,  sued  on  by  plain- 
tiff, and  also  as  constituting  a  counter-claim ;  Held,  That  when 
relied  on  as  ground  for  rescission  of  the  contract  these  factn 
were  deeme<l  to  be  denied  without  replication.  Stanton  v. 
Hughes,  318. 

RES  JUDICATA  : 

1.  Where  the  Supreme  Court  has  passed  upon  the  etfec^t  of  record  ami 

documentary  evidence  in  one  appeal  and  remanded  the  case  for 
a  new  trial,  it  is  not  eiTor  for  the  trial  Judge  to  refuse  to  submit 
an  issue  to  be  found  onlv  on  such  evidence,  when  it  was  declared 
by  this  Court  to  be  insufficient  for  that  purpose.  McMillan  v. 
Baker,  197. 

2.  The  ruling  of  the  Supreme  Court  in  such  case  is  noi  rva  judicata, 

I  hid. 

3.  Wliere  the  subject-matter  of  an  action  has  lx?en  once  determined 

by  the  Court,  a  new  action  will  not  be  entertained  in  regard  to  it. 
If  for  any  reason  the  former  judgment  ought  to  be  set  aside,  it 
can  only  be  done  by  a  motion  in  the  cause  for  that  purpose  if  the 
action  is  still  pending,  and  if  it  has  been  determined  and  come  to 
an  end,  then  by  a  new  action  to  directly  attack  it.  Alttei^nan  ▼. 
Williams,  264. 

RESCISSION  : 

The  Court  will  not  rescind  a  contract   when   the  [parties  cannot   be 
put  in  Htatn  quo.    Stanton  v.  Hughes,  318. 

RESIDENT  JUDGE : 

The  resident  Judge  of  a  district  has  no  other  powers  within  such 
district  in  vacation  than  any  other  Judge  of  the  Superior  Court. 
State  V.  Ray,  510. 
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miGHT  OF  PRISONER  TO  BE  PRESENT : 

1.  In  capital  felonies,  the  prisoner  has  the  right  to  be  present  in  Court 
at  all  times  during  the  course  of  his  trial,  and  if  he  is  absent  at  any- 
time  it  vitiates  a  conviction.    State  v.  Kellepf  404. 

3.  In  felonies  less  than  capital,  the  prisoner  has  the  right  to  be  present 
at  all  stages  of  his  trial,  but  his  presence  is  not  essential  to  the 
validity  of  the  conviction.     Ibid. 

3.  It  fteenut,  that  a  prisoner  in  a  capital  felony  can  waive  his  right  to 

be  present  at  all  stages  of  the  trial,  but  his  counsel  cannot  waive 
it  for  him.    Ibid. 

4.  If  a  prisoner  in  an  indictment  for  a  felony  less  than  capital  flee  the 

Court  during  the  trial,  he  will  be  deeme<i  to  have  waived  his  right 
to  he  present,  and  the  Court  need  not  stop  the  trial.     1  bid. 

KOADS : 

1.  So,  in  an  action  for  failing  to  keep  a  suttieient  bridge  over  a  canal 

cut  across  a  public  road,  brought  under  j$2()86  of  The  Code,  the 
plaintiff  need  not  allege  that  the  road  was  laid  off  before  the  mill 
was  erected  in  order  to  negative  the  proviao  in  that  statute. 
Wadsworth  v.  Steirart^  116. 

2.  Jurisdiction  to  license  the  erection  of  a  gate  across  a  public  road  is 

conferred  by  The  Code,  j^2()58,  on  the  Board  of  Supervisors  of 
Public  Roads.  This  applies  to  roads  already  established.  Andrews 
V.  Beam.  315. 

3.  Jurisdiction  to  lay  out.  &c..  public  roads,  is  conferred  by  5(2028  on 

the  Board  of  County  Commissioners,  and  in  the  exercise  of  this 
power  they  may  grant  to  a  party  over  whose  land  any  new  road 
ordered  by  them  to  be  laid  out  may  pass,  the  right  to  erect  gates 
across  such  road.     Ibid. 

4.  The  Legislature  has  complete  power  to  regulate  the  highways  in 

the  State,  and  may  prescribe  what  vehicles  may  be  u.sed  on  them, 
with  a  view  to  the  safety  of  passengers  over  them,  and  the  pre- 
servation of  the  road.     State  v.  Yopp,  477. 

5.  Where  a  statute  forbade  the  use  of  bicycles  on  a  (certain  road, 

unless  permitted  by  the  superintendent  of  the  road,  it  was  heldf 
that  the  act  was  not  unconstitutional.     Ibid. 

SALE  OF  LAND  FOR  ASSETS  : 

1.  Before  the  adoption  of  the  new  system  of  procedure,  it  was  the 
common  practice  for  the  administrator  to  file  his  petition  to  sell 
land  for  assets,  and  if  the  heir  was  an  infant,  to  have  a  guardian 
ad  litem  appointed  without  any  service  upon  the  infant  at  all. 
Cotes  v.  Pickett,  21. 
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2.  The  appointment  of  a  guardian  ad  lite^n  is  valid,  although  the  in- 
fant has  not  been  regularly  served  with  process,  but  has  only 
accepted  service  tliereof.     Ibid. 

8.  Wliere  Jin  administrator  filed  a  jjetition  to  make  assets,  and  the 
heir  at  law,  an  infant  under  fourteen  years  old,  arcepttni  service 
of  the  summons,  and  a  guardian  ad  litem  was  appointed,  but  n« 
actual  service  was  ever  made ;  It  was  held^  that  the  irregularity 
was  cured  by  ,<:^H7  of  The  Code.     Ibid. 

4.  Where  a  proc^eediiig  in  the  nature  of  a  creditor's  bill  was  brought 
under  >il44S  of  The  Code,  to  have  a  settlement  of  a  decedent's 
estate  and  to  have  tlie  land  sold  for  assets,  but  the  summons  was 
not  luade  returnable  as  i)rescribed  by  that  section,  and  the  i)lain- 
titf  did  not  puriK)rt  to  sue  on  behalf  of  all  the  cnnlitors,  nor  was 
there  any  advertisement  for  creilitors  as  provided  by  the  statute, 
nor  were  the  statutory  requirements  at  all  complied  with:  It  w<u 
held,  that  tlie  pnM'eeding  was  not  void,  no  objection  having  beea 
ma<le  by  the  defendants  to  these  irregularities.  Brooks  v.  Brooks. 
136. 

B.  A  pr(K*eeding  to  st41  land  for  assets  is  essentially  equitable,  and  the 
Court  has  all  tlie  jM)wers  of  a  Court  of  Equity  to  accomplish  itfs 
purpose.     Hudson  v.  Coble,  260. 

%.  Before  a  purchaser  at  a  judicial  sale  can  be  held  to  his  bid.  tlie  sale 
must  l)e  confirmed  by  the  C^mrt  which  ordered  it  to  be  made. 
Ibid. 

7.  If  a  purchaser  at  a  judicial  sale  fails  to  comply  with  his  bid,  the 
Court  may  either  decree  :  1st.  that  he  specifically  i>erform  his  con- 
tra(;t ;  or  2d,  that  the  land  be  resold  and  the  purchaser  released  ;  or 
3d.  that  without  releasing  the  purchaser,  the  land  be  resold,  but 
in  this  case  the  purchaser  must  undertake  as  a  condition  precedent 
to  the  order  of  sale,  to  pay  all  additional  costs  and  to  make  good 
any  deficiency  in  the  price.     Ibid. 

t.  Where  a  purchaser  at  a  sale  to  make  as.sets  failed  to  comply  witk 
his  bid.  and  the  land  was  resold  for  a  less  price,  he  cannot  be 
made  liable  in  a  new  action  for  such  deficiency',  but  the  remedy 
is  ])v  a  motion  in  the  cause.     Ibid. 

••  Quwre.  whether  in  such  case,  the  administrator  or  the  heir  at  law 
is  the  pn)per  party  to  move,  it  not  ap|)earing  that  the  excess  of 
the  first  bid  is  needed  to  j)ay  debts.     1  bid. 

\t).  The  statute  of  frauds  has  no  a|>])lication  to  judicial  sales.     Ibid. 

SEDUCTION  : 

1.  iStH^tion  'J91  (2)  of  The  Cixie.  authorizing  the  arrest  of  a  |)erson  in 
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an  action  for  seduction,  is  not  in  conflict  with  the  provision  of  the 
Constitution  prohibiting  imprisonment  for  debt.  Kinney  v.  iMtigh- 
efwur,  325. 

SERVICE  OF  PROCESS : 

(See  Process.) 

SHERIFF : 

1.  A  sheriff  iK  not  entitled  to  the  fee  of  fifty  cents  as  for  an  execution 

against  each  tax  payer,  after  tlie  tax  hst  is  placed  in  his  hands, 
but  only  becomes  entitled  to  such  fee,  if  at  all,  when  he  actually 
levies  and  seizes  proi)erty  in  order  to  collei't  the  tax.  State  v. 
Bisaner,  ."ipjJ. 

2.  Where  the  defendant  was  indicted  for  extortion,  anil  tl)c  hill  charged 

that  it  was  done  as  tax  collector,  while  the  evidence  showed  that 
he  was  deputy  sheriff,  and  collected  tnxcs  by  virtue  of  this  ofhcc. 
and  not  that  of  tax  collector,  the  variance  was  held  to  be  fatal. 
/  bid. 

3.  Where  the  defendant  was  indicted  for  extortion  in  collectiriji;  two 

dollars  and  thirteen  cents  as  taxes,  when  only  one  dollar  and  sixty- 
three  cents  was  due,  and  the  evidence  showtul  that  he  coIlecti»d 
one  dollar  and  sixty-three  cents  as  taxes,  and  fifty  cents  as  costs, 
the  variance  was  held  to  be  fatal.     Ibid. 

8LANDP:R: 

1.  Where  in  an  action  for  slandering  the  plaintiff,  the  words  set  out 

in  the  complaint  are  ambiguous,  but  admit  of  a  slanderous  int<'r- 
pretaticm,  it  should  be  left  to  the  jury  to  say,  under  all  the  cir- 
cumstances, what  meaning  was  intended.     liceres  v.  BoH'dcn,  2S). 

2.  So,  where  in  such  acticm,  the  defamatory  words  were  as  follows  : 

''That  damned  scoundrel  knows  all  al)out  it  from  beginning  to 
end,"  and  it  was  charged  in  the  complaint  that  thereby  the  de- 
fendant meant  to  charge  the  plaintiff  with  having  feloniously 
abetted  the  crime  of  arson  :  It  was  held,  that  it  was  improjier  to 
nonsuit  the  plaintiff,  and  the  case  should  have  been  left  to  the 
jury  to  say  in  what  sense  the  words  were  spoken.     Ibid. 

3.  In  an  action  for  slander,  evidence  of  the  pecuniary  condition  of 

the  defendant  is  competent  to  increase  the  damages,  when  the 
plaintiff  is  entitled  to  vindictive  or  punitory  damages,  but  the 
pecuniary  condition  of  the  plaintiff  is  not  competent  for  such 
purpose,  while  it  may  be  to  show  actual  damage.  Reeven  t. 
Winn,  246. 

4.  Vindictive  or  punitory  damages  are  allowed  when  the  misconduct 

is  marked  by  malice,  oppression,  or  gross  and  wilful  wrong,  and 
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the  law  allows  damages,  not  simply  to  compensate  the  party  in- 
jured, but  to  punish  the  wrong-doer. 

SOLVENCY : 

The  value  of  the  property  in  controversy  cannot  be  considered  im 
passing  on  the  question  of  the  solvency  of  the  defendant.  Dm- 
rant  v.  Crowelh  367. 

SPECJIAL  COURTS : 

1.  Under  Art.  I,  §18,  and  Art.  IV,  $§§12,  14  and  27.  of  the  Constitu- 
tion, the  Legislature  may  establish  Courts  inferior  to  the  Superior 
C/Ourt — may  constitute  the  mayor  of  the  town  an  **  Inferior  Court, 
with  the  jurisdiction  of  a  justice  of  the  peace,*'  or  may  constitute 
him  a  **  Special  Court  within  the  corporate  limits  of  the  town,'' 
with  a  larger  jurisdiction  than  that  of  justice  of  the  peace — and 
may  dispense  with  a  jury  trial  in  '*  petty  misdemeanors,"  and  pro- 
vide other  means  of  trial  for  such  offences.     State  v.  Powelh  417. 

"2.  Persons  violating  j$§  3  and  4  of  the  ordinances  of  the  town  of  Mor- 
ganton,  not  only  incur  the  penalty  prescTil>ed  therein,  but  under 
i§§  U  and  12  of  the  chaiter  of  said  town  are  also  guilty  of  a  mis- 
demeanor, for  which  they  may  be  tried  and  punished  by  the 
mayor  as  a  '*  Special  Court ''  for  said  town.     Ibid. 

:^.  Where  a  statute  creating  a  Special  Criminal  Court  for  certain  coun- 
ties allows  every  facility  to  the  accused  of  getting  a  fair  and  im- 
partial jury,  it  is  not  unconstitutional  because  it  does  not  follow 
the  same  methods  of  drawing  the  ju^y  which  are  provided  for  the 
Superior  Courts.     State  v.  Jones,  469. 

8PEC^IAL  VENIRE: 

Where  a  negro  is  accused  of  crime,  it  is  no  cause  of  challenge  to  the 
array  that  the  special  i^nire  is  composed  entirely  oi  whites,  ther« 
l)eing  no  charge  of  corruption  or  unfairness  made  against  the 
sheriff.     State  v.  Sloan,  499. 

SPECIAL  VERDICT: 

Where  a  special  verdict  is  returned,  no  appeal  lies  until  there  hatr 
been  a  judgment  entered  on  the  verdict.     State  v.  Nanh,  514. 

SPECIFIC  PERFORMANCE : 

1 .  Under  the  former  equity  practice,  in  a  suit  for  specific  performance, 
a  reference  was  ordered  before  the  final  decree  to  ascertain  the 
balance  due  on  the  purchase  money,  but  not  to  afford  affirmative 
relief  to  the  defendant.     White  v.  Butcher,  7. 
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t.  Under  the  present  practice,  a  reference  will  not  be  ordered  after  a 
final  decree.    Ibid. 

Z.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 
verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is 
binding  on  the  vendor,  although  the  vendee  may  avoid  the  obliga- 
tion on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds. 
Love  V.  Welch,  200. 

4.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 
not,  will  be  considered  in  passing  on  a  demand  for  specific  per- 
formance bv  the  vendee,  and  if  the  vendee  has  allowed  much 
time  to  elapse  specific  performance  will  not  be  decreed.     Ibid. 

i).  So,  where  a  vendee  who  was  not  bound  in  writing  to  pay  the  pur- 
chase money  allowed  thirty  years  to  pass  before  he  asked  for  spe- 
cific performance,  during  all  of  which  time  he  had  not  tendere<l 
payment,  and  did  not  offer  any  excuse  for  his  long  delay,  specific 
performance  was  refused.     Ibid. 

^.  The  si)ecific  performance  of  the  vendor's  agreement  to  ctmvey 
land  is  not  a  strict  right  to  be  enforced  at  the  will  of  the  vendee, 
but  it  rests  in  the  sound  discretion  of  the  Judge,  such  discretion 
to  be  governed  by  the  rules  laid  down  by  the  Courts  of  Equity  in 
this  respect.    Ibid. 

7.  Where  the  counter-claim  asking  for  spet»ific  performance  alleged 
that  the  purchase  money  was  paid  in  full,  but  the  jury  found  that 
this  had  not  been  done  :  It  wa^t  held,  that  the  defendant  was  not 
entitled  to  specific*  |>erformance  in  this  state  of  the  pleadings. 
Ibid. 

STATUTE  OP^  FRAUDS : 

1.  If  one  agrees  in  writing  to  convey  land  in  consideration  of  the 

verbal  promise  of  the  vendee  to  pay  the  price,  the  contract  is  bind- 
ing on  the  vendor,  although  the  vendee  may  avoid  the  obligation 
on  his  part,  if  he  chooses  to  plead  the  statute  of  frauds.  Low  v. 
Welch,  200. 

2.  In  such  case,  the  fact  that  the  vendor  is  bound  while  the  vendee  is 

not,  will  l^ie  considered  in  passing  on  a  demand  for  specific  per- 
formance by  the  vendee,  and  if  the  vendee  has  allowed  much  time 
to  elapse,  specific  performance  will  not  be  decreed.     Ibid. 

3.  The  Statute  of  Frauds  has  no  application  to  a  judicial  sale.     Hud- 

Kon  V.  Coble,  260. 

STATUTE  OF  LIMITATIONS : 

1.  Where  a  debtor  is  out  of  the  State  at  the  time  the  cause  of  action 
accrues,  the  statute  of  limitation  does  not  begin  to  run  until  he 
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returns  to  this  State  for  the  purpose  of  making  it  his  residence. 
Armfidd  v.  Moore,  34. 

%.  Where  after  the  cause  of  action  accrues  the  debtor  leaves  this  State 
and  resides  out  of  it,  the  time  of  his  absence  from  this  State  shall 
not  be  taken  as  any  part  of  the  time  limited  for  the  commence- 
ment of  the  action.     Ibid. 

8.  Where  after  the  cause  of  action  has  accrued  the  debtor  leaves  this 
State  and  is  continually  absent  for  one  year  or  more,  although  he 
may  not  have  changed  his  doniicil,  the  time  of  his  absence  shall 
not  be  counted  on  a  plea  of  the  statute.     Ibid. 

4.  Where  the  debtor  wa«  a  non-resident  of  this  State,  luit  was  here  on 
visits  of  a  dav  or  two  each  vear,  such  visits  would  not  have  the 
effect  of  putting  the  statute  in  motion,  and  the  cau.se  of  action 
will  not  be  barred,  although  more  than  the  time  required  to  bar  it 
has  elapsed  since  the  caust^  of  action  accrued.     Ibid. 

0.  The  provisions  of  ^Wl  of  Tlte  iUnlc  apply  to  the  ()])ligations  of  non- 
residents as  much  as  to  those  of  residents  of  this  State.     Ibid. 

6.  One  tenant  in  coniinoii  cannot  make  his  possession  adverse  to  his 

co-tenant  except  by  actual  ou.ster.  as  he  is  presumed  to  hold  by  his 
tnu»  title,  an«l  it  will  take  a  sole  posst^ssicm  of  twenty  years  in  the 
absence  of  actual  ouster  to  l)ar  the  co-tenant's  right  of  entry, 
and  it  is  immaterial  that  the  tenant  in  possession  has  conveyed  to 
a  stranger  by  a  deed  puri)()rting  to  convey  the  entire  estate,  as  the 
vendee  only  gets  such  estate  as  his  vendor  could  convoy.  This 
rule  extends  to  a  purchaser  at  execution  sale  of  the  interest  of  a 
tenant  in  common,  and  to  tlie  vtMidee  of  such  purchaser.  Page 
V.  Branch,  97. 

7.  Where  a  surety  ]>ays  money  for  the  principal  debtor,  in  the  absence 

of  a  covenant  to  rej)ay,  it  is  a  debt  due  by  simple  contract,  and  is 
barred  in  three  years.     Arrtngton  v.  Rotrland,  1'27. 

8.  Although  a  debt  secured  l)v  a  deed  of  trust  or  a  mortgage  may  be 

barred,  yet  if  the  deed  of  trust  or  mortgage  is  not  barred,  a  Court 
of  E<piity  will  enforce  it.  without  regard  to  the  fact  tliat  the  debt 
is  barred.     Ibid. 

9.  Where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  save 

him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  surety- 
ship, although  the  amount  is  unascertained  at  the  time  the  mort- 
gage is  given,  it  becomes  a  debt  due  by  covenant,  and  is  not  barred 
by  the  lapse  of  three  years  from  the  time  the  surety  pays  the 
money.     Ibid. 

10.  Three  y6ars  is  a  bar  to  an  action  against  a  surety  although  the  note 

be  under  seal.    Joyner  v.  Massey,  148. 

11.  Where  delay  in  bringing  suit  is  caused  by  the  request  of  the  defen- 
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dant,  and  his  promise  to  pay  the  debt  and  not  to  avail  himself  of 
the  plea  of  the  statute,  he  will  not  be  allowed  to  plead  the  statute, 
as  it  would  be  against  equity  and  good  conscience;  but  in  such 
case  the  creditor  must  bring  his  action  within  three  years  after 
such  promise  and  request  for  delay.     Ibid. 

VZ.  By  Smith,  C-.  J.  In  such  case  the  request  of  the  defendant  for  de- 
lay and  his  promise  not  to  avail  himself  of  the  statute  must  l)e  in 
writing,  as  provided  by  J$172  of  The  Code,  except  in  cases  where 
it  would  enable  the  defendant  to  perpetrate  a  fraud.     Ibid. 

18.  By  Merrimon.  J.     The  right  of  the  creditor  to  have  the  debtor  re- 

strained from  setting  up  the  statute  where  suit  has  been  delayed 
at  the  debtor's  instance,  is  not  affected  by  ^172  of  The  Code,  and 
need  not  be  in  writing.     Ibid. 

14.  Also  by  Merrimon.  J.     The  six  years'  and  not  the  three  years* 

statute  governs  in  such  case.     Ibid. 

15.  An  action  must  be  brought  against  an  executor  or  administrator  by 

a  creditor,  legatee  or  next  of  kin  of  the  decedent,  within  six  years 
after  the  filing  of  the  final  account,  or  it  will  he  barred  by  the 
statute.     Andres  y.  Powell,  15.5. 

IH.  The  rule  announced  in  Syine  v.  Badger.  96  N.  C,  197,  atfirmed, 
that  a  suit  by  a  creditor  to  subject  the  descended  laud  in  the  hands 
of  the  heir  to  the  payment  of  the  ancestor's  debts,  is  barred  if  not 
brought  within  seven  years  after  grant  of  administration  and  ad- 
vertisement for  creditors.     Ibid. 

17.  Ill  order  to  show  title  out  of  the  State  by  a  possession  for  tliirty 
years,  it  is  not  neces-sary  to  show  any  privity  l)etween  the  differ- 
ent occupants.     Davidmn  v.  Arledge.  172. 

IS.  Where  a  vendee  wlio  wa»s  not  bound  in  writing  to  i>ay  the  purcha.se 
money,  allowed  thirty  years  to  pass  before  he  asked  for  specific 
l^erformance.  during  all  of  which  time  he  had  not  tendere<l  pay- 
ment, and  did  not  offer  any  excuse  for  his  long  delay,  specific 
performance  was  refused.     Love  v.  Welch,  300. 

19.  The  expiration  of  ten  years  after  a  judgment  is  docketed  is  equally 

a  bar  to  an  action,  on  such  judgment  and  to  a  motion  to  revive 
it,  being  dormant,  so  that  exei'ution  may  issue  on  it.  Lilly  v. 
Went,  27«. 

JO.  The  lien  of  a  judgment  ex|)ires  at  the  end  of  ten  years  from  the 
time  it  is  dockete<l  The  only  provision  whicli  extends  this  time 
is  that  contained  in  G.  C.  P.,  $5254  ;  The  Cmle,  ^m.     Ibid. 

21.  When  the  statute  of  limitations  is  a  bar  to  the  trustee,  it  is  also  a 
bar  to  the  cent  Hi  que  trust  for  whom  he  liolds  the  title,  both  at  law 
and  in  equity.     Clayton  v.  Cagle.  800. 
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22.  Where  a  clerk  and  master,  in  tlie  years    IHoo  and  1858,  reiteived 

moneVH  arising  from  tlie  sale  of  lan<is  for  partition,  under  a  de- 
cree of  the  Court  of  Equity,  but  no  demand  was  made  or  pro- 
ceeriings  instituted  by  tlie  parties  entitled  to  re<.;eive  them  until 
the  year  1880  ;  Hehi,  that  the  statutory  presumption  of  payment 
or  satisfaction  must  prevail.     Kerlee  v.  Cot-j^enivf/,  880. 

23.  Under  an  order  of  reference,  by  consent,  containing  dirtn'tions  to 

the  referee  to  ascertain  what  sums  the  clerk  and  ma.ster  had  re- 
ceived, when  received,  and  a  further  pr(^»vision  that  •*  his  de<Msion 
of  the  law  is  open  to  revision  in  this  and  otlier  Courts  having 
jurisdiction."  it  is  comi)etent  for  the  defendant  to  set  up  the  pre- 
sumption of  payment  from  lapse  of  time,  notwithstanding  no 
answer  was  filed.     Ibi(L 

STOCK  LAW : 

1.  Where  the  statute  makes  it  the  duty  of  the  County  CYunmissionei's 

to  build  and  keep  in  repair  the  fence  around  the  territory  em- 
braced bv  the  st<K'k  law.  an  owner  of  stork  who  resides  outiiide 
of  such  ten'itory  is  not  liable  to  have  his  stock  impounded  if 
found  within  such  territory,  unless  the  County  (Commissioners 
have  kept  the  fence  in  go<Ml  repair.     (*oor  v.  Rogers.  148. 

2.  In  such  case  tlie  presumption  is  that  the  fence  is  in  gotnl  order,  and 

the  burden  of  showing  the  contrary  is  on  the  jiarty  alleging  it. 
IhifL 

3.  County  C'ommissioners  are  not  required  by  the  stock  law  to  per- 

sonally superintend  the  fentn?  around  the  no-fence  territory,  but 
they  discharge  their  duty  under  the  statute  when  they  levy  the 
necessary  taxes,  appoint  the  committees.  &v.,  to  keep  the  fence  in 
repair.     State  v.  CommtHsioners,  888. 

SUMMONS : 
(See  Process.) 

SUPERSEDEAS  : 

Where  a  defendant  has  lost  his  apiieal,  but  is  granted  a  writ  of  certio- 
rari  in  lieu  thereof,  the  granting  of  the  writ  has  the  effect  of  am 
appeal  as  to  a  stay  of  execution,  and  if  the  offence  be  bailable,  he 
is  entitled  to  bail.     State  v.  WaJtern,  4H9. 

SURETY  : 

1.  Where  a  surety  pays  money  for  the  principal  debtor,  in  the  aliaence 
of  a  covenant  to  repay,  it  is  a  debt  due  by  simple  contract,  and  is 
barred  in  three  years.     ArHngton  v.  Bouiand,  127. 
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2.  Where  a  principal  debtor  executes  a  mortgage  to  his  surety  to  .save 

him  harmless  for  any  loss  he  may  sustain  by  reason  of  his  surety- 
ship, although  the  amount  is  unascertained  at  the  time  the  mort- 
gage is  given,  it  liecomes  a  debt  due  by  (covenant,  and  is  not  barred 
by  the  lapse  of  three  years  from  tlie  time  the  surety  pays  the 
monev.     Ih\d. 

3.  Three  years  is  a  bar  to  an  action  against  a  surety  althougli  the  note 

Ije  under  seal.     Joyner  v.  MaanPij,  148. 

4.  Where  a  judgment  is  entered  against  a  surety  who  dies  after  judg- 

ment is  entered,  his  administrator  cannot  set  up  to  a  notice  to  show 
cause  why  judgment  should  not  )>e  entered  against  him  and  exe- 
cution issue  that  his  intestate  was  insane  when  he  signed  the  obli- 
gation. Such  matter  must  be  brought  forward  by  a  direct  jiro- 
ceeding  to  attack  the  judgment.     HoJIhiH  v.  Lore,  *210, 

TAX  LISTS : 

1.  The  fact  that  one  of  the  i)arties  listed  the  land  in  controversy  for 

taxation,  and  paid  the  taxes  assessed,  before  there  wa>(  any  contro- 
rerfti/  about  it,  and  that  the  other  did  not.  are  admissible  in  evi- 
dence to  V)e  considere<l  by  the  jury,  witii  other  evidence,  tending 
to  show  the  claim  of  title  to  and  pos.session  of  the  land  by  the 
parties  ami  their  acts  and  conduct  towards  it.  Austin  v.  Kiny^ 
389. 

2.  The  tax-lists  are  admissible  in  evidence  to  show  these  facts.     Ibid. 

3.  A  sheriff  is  not  entitled  to  the  fee  of  fifty  cents  as  for  an  execution 

against  each  tax  payer,  after  the  tax  list  is  placed  in  his  hands, 
but  onlv  becomes  entitled  to  such  fee.  if  at  all,  when  he  actuallv 
levies  and  seizes  property  in  order  to  collect  the  tax.  State  v. 
Bisaner,  oOS. 

TAXATION  : 

In  the  taxation  of  shares  of  stock  in  a  national  l)ank,  under  the  reve- 
nue act  of  1885.  ch.  175.  J^t2.  clause  5,  and  Rev.  Stat,  of  U.  S.. 
5^5219,  the  owner  of  such  shares  has  the  right  to  deduct  from  the 
assessed  value  thereof  the  amount  of  his  bona  fide  indebtedness, 
as  in  case  of  other  investments  of  moneyed  capital.  MeAden  v. 
Cornra,  Jio."). 

TELEGRAPH : 

1.  A  telegraph  company  may  limit  its  liability  from  ordinary  negli- 
gence in  sending  unrepeated  messages  to  the  amount  paid  for  the 
transmission  of  the  message,  but  it  cannot  exempt  itself  where 
there  has  been  gross  negligence.     Pegram  v.  Telegraph  Co.,  .")7. 
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2.  What  would  be  ordinary  ne^ligen<*e  in  sending  a  meKsage  appa- 
rently of  nmall  conBequence  might  be  gross  negligence  where  it 
was  nianifeHt  that  the  message  was  important.     Ibid. 

:].  A  i>arty  sending  a  telegram  is  charged  with  notice  of  the  printed 
contract  at  the  toj)  of  the  message,  whether  he  has  read  it  or  not. 
Ibui. 

4.  The  failure  by  a  telegraph  company  to  employ  careful  and  skillful 
()f)erators  is  gross  negligence.     Ibid. 

TENANTS  IN  COMMON  : 

1.  One  tenant  in  commcm  cannot  make  his  i)08session  adverse  to  his 
co-tenant  except  by  actual  ouster,  as  he  is  presumeii  to  hold  by  his 
true  title,  and  it  will  take  a  sole  possession  of  twenty  years  in  the 
absence  of  actual  ouster  to  bar  the  co-tenant's  right  of  entry,  and 
it  is  immaterial  that  the  tenant  in  ])osse6sion  has  conveyed  to  a 
stranger  by  a  deed  purporting  to  convey  the  entire  estate,  as  the 
vendee  only  gets  such  estate  as  his  vendor  could  convey.  This 
rule  extends  to  a  purchaser  at  execution  sale  of  the  interest  of  a 
tenant  in  common,  and  to  the  vendee  of  such  purchaser.  Page  v. 
Branch.  97. 

:!.  One  tenant  in  conmion  may  sue  without  joining  his  co-tenants  for 
the  recovery  of  the  i)o.ssession  of  the  common  projwrty.  Thamea 
V.  Joiien,  121. 

'4.  One  tenant  in  common  of  chattels  cannot  maintain  trover  against 
his  co-tenant  uiK»n  a  mere  demand  and  refusal  to  deliver  to  him 
his  share  of  the  common  property,  but  the  act  of  withholding 
uuist  be  tortious,  having  the  effect  so  far  as  the  plaintiff  is  con- 
cerne<l  of  a  destructicm  of  the  conunon  property.  Shearht  v. 
RiygHbee.  21H. 

4.  Where  two  dainuints  of  the  same  lan<l  (M)venanted  witli  each  other 
to  become  tenants  in  cf>mmon  in  the  land  and  to  sell  the  common 
])roperty .  and  after  adjusting  an  ine<]uality  existing  in  the  amount 
paid  by  each  to  divide  the  pRK*eeds,  and  the  interest  of  <me  was 
sold  under  exe<'ution:  If  tvan  held,  that  by  purchasing  the  interest 
of  his  co-tenant  at  execution  sale  the  other  tenant  in  cimimon  di<i 
not  ac(juire  the  land  discharged  of  all  claim  by  his  co-tenant,  and 
that  the  e<|uity  for  a  division  under  the  covenant  did  not  pass  by 
the  sheriff's  deerl.     Threudgdl  v.  Redwine.  241. 

-').  Where  in  such  case,  the  defendant  exjwnded  money  after  his  pur- 
chase at  the  sheriff's  sale  in  removing  encumbrances  from  the 
common  proijerty.  he  is  entitled  to  be  re-irabursefl  upon  a  sale 
before  any  of  the  ]>r(K*eeds  go  to  his  co-tenant.     Ibid. 
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TOWN  ORDINANCES  : 

1.  Persons  violating  gg3  and  4  of  the  ordinances  of  tlie  town  of  Mor- 

ganton  not  only  incur  the  penalty  prescribed  therein,  but  under 
^11  and  12  of  the  charter  of  said  town  are  also  guilty  of  a  mis- 
demeanor, for  which  they  may  be  tried  and  punished  by  the 
mayor  as  a  "  Special  Court  '*  for  said  town.     State  v.  PmrelU  417. 

2.  Where  a  town  ordinance  leaves  the  fine  or  penalty  impoHecl  by  it 

uncertain  as  to  the  amount,  it  is  void  for  uncertainty,  and  a  war- 
rant founded  on  it  will  he  quashed.     State  v.  Rice,  421. 

TRESPASS  : 

1.  Where  the  defendant  by  repeated  and  continuing  trespasses  i)ulls 

down  the  fence  around  the  cultivated  field  of  the  plaintiff, 
whereby  the  growing  crop  of  the  plaintiff  is  ruined,  the  measure 
of  damages  is  not  limited  to  the  expense  of  repairing  and  replac- 
ing the  fence,  but  he  may  recover  the  value  of  the  damage  done 
to  the  crop.     Bridgent  v.  Dill,  222. 

2.  Railroad  corporations  are  liable  for  any  damage  causetl  bj'  any  im- 

proper or  wrongful  act  done  by  them  while  building  their  roads. 
Ibid. 

3.  The  provisions  of  ^1948  of  The  Code  only  apply  to  the  mode  of  ac- 

quiring title  to  real  estate  and  getting  a  right  of  way,  but  it  ha» 
no  application  to  trespasses  committed  outside  of  the  right  of 
way  in  building  the  road,  and  for  such  tre8]m.sHes  the  c<)rjH)ra- 
tions  are  liable  in  a  civil  action.     Ibid. 

4.  While  it  is  true  that  under  the  provisions  of  5$  1754  of  The  Code 

the  crops  shall  be  deemed  to  be  vested  in  the  landlord,  this  is  only 
for  his  protection,  and  as  against  third  parties,  the  tenant  is  entitled 
to  the  possession  both  of  the  land  and  crop  while  it  is  being  culti- 
vate<l,  and  he  may  maintain  an  action  in  his  own  name  for  any 
injury  thereto.     Ibid. 

TROVER : 

One  tenant  in  common  of  chattels  cannot  uuiintain  tntver  against 
his  co-tenant  upon  a  mere  demand  and  refusal  to  deliver  to  him  his 
share  of  the  conmion  property,  but  the  act  of  withholding  must  be 
tortious,  having  the  effect  so  far  as  the  plaintiff  is  concerned  of  an 
actual  destruction  of  the  property.     Shponn  v.  RifjtjslH't'.  2U\. 

TRUSTEE : 

1.  Where  a  jwwer  is  to  be  exercis^nl  entirely  at  the  discretion  of  the 
donee  of  the  [K>wer,  Courts  of  Equity  have  no  jurisdiction  to  force 
him  to  act,  and  if  he  has  died  without  exercising  the  |M)wer  they 
cannot  confer  it  upon  a  trustee  appointed  by  the  Court.  Young 
V.  Young,  182. 
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2.  So.  wliere  land  was  settle<l  on  a  trusttn*,  in  trust  for  A  for  life, 
remainder  in  trust  for  her  children  then  livinji:  and  the  issue  of 
such  children  as  may  have  <lied  leaving  issue,  with  a  power  in  the 
trustee  to  sell  the  land  whenever  in  his  opinion  best  for  the  interest 
of  the  ce>tt Ill's  que  truHf.  with  directions  to  re-invest  the  pnxreeds  as 
he  thought  best:  If  was  held,  that  a  Court  of  Equity  could  not  de- 
cree a  sale  at  the  instiince  of  the  life  tenant  and  her  children,  and 
the  trustee  having  died  without  executing  the  power  of  sale,  a 
trustee  appointed  by  the  C\)urt  could  not  execute  it.     Ibid. 

'■].  AVlieu  tlie  statute  of  liniitations  is  a.  bar  to  the  tnistee,  it  is  also  a 
bar  to  the  cestui  <[iie  trust  for  whom  he  holds  the  title,  both  at  law 
and  in  e«|uity.     Chtt/tou  v.  Caglc.  800. 

UNI.AWFITLLV  : 
The  term  "  uTilawfully  "  implies  that  an  act  is  done  in  a  manner  not 
allowed  ))y  the  law  :  the  term  *•  wantonly"  denotes  turpitude,  and 
that  the  act  done  i<  done  of  wicked  i)ur[K)se  :  the  term  "  wilfully" 
denotes  that  the  act  is  done  knowingly,  and  on  ]un'j>ose.  but  not 
of  malic«'.     Sfttte  v.  Masse  if.  MS'). 

VAKIAXCK: 

1.  Wlien  the  only  issue  submitte<l  to  the  jury  is.  "  Was  the  seal  oppo- 
l)osite  the  nauic  of  tlu*  <lefendant  on  tlie  note  at  the  time  that  he 
signed  it."  evidence  that  tliere  was  no  amount  specified  in  the  note 
at  tliat  time  and  that  doulile  the  amount  agree*!  on  was  insert-ed 
in  the  space  left  f<»r  that  pur])()se.  after  the  note  was  signed  by  the 
4lefen<lant.  was  incomiM'tent.  and  could  only  be  com])etent  on  a 
general  denial  of  its  exi'cution.     HnmpJirei/s  v.  Finch.  808. 

'2.  Where  the  defendant  was  indicte<l  for  extortion  and  the  bill  charged 
that  it  was  done  as  tax  collector,  while  the  evidence  showed  that 
he  was  dejHity  sheriff,  and  collected  taxes  by  virtue  of  this  office, 
and  not  that  of  tax  collector,  the  variance  was  held  to  be  fatal. 
State  V.  Bisaner.  ."i08. 

8.  Where  the  defendant  was  indicted  for  extortion  in  collecting  two 
dollar^  and  thirteen  cents  as  taxes,  when  only  one  dollar  and  sixty- 
three  cents  was  due.  and  tlie  evidence  showed  that  he  collecteil 
one  dollar  and  sixiv-three  cents  as  taxes.  an<l  tiftv  i-ents  as  costs, 
the  variance  was  held  to  be  fatal.     Ibid. 

VENUE : 

I.  Cities  an«l  towns  must  be  sued  in  the  county  in  which  they  are 
l(K*ate<l.  and  if  suit  is  brought  in  another  county,  they  have  the 
right  to  have  it  removed.     Janes  v.  Statesrille.  S6. 

*2.  Where  an  action  is  brought  to  the  wrong  county,  and  the  defend- 
ant demands  in  writing  that  the  place  of  trial  l)e  changed,  the 
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woi-ds  *•  may  change  the  place  of  trial/*  in  ^Ido  of  Thr  C'cxf«*  wiH 
t»e  interpreted  as  meaning  **  must  change."  Ac.     I  bid. 

8.  Where  the  c<'>uiplaint  in  an  action  against  several  defendants  to 
recover  land  <les<'ril)e<l  the  hn^us  in  i/mo  as  several  tracts  adjoin- 
ing each  other  and  sitiiate<l  in  the  counties  of  Cunilierland  aud 
Bladen,  of  u-hi<"h  the  defendants  are  in  |x)e«i^ssion  and  wrongfully 
withhold  from  the  plaintiffs:  //  wa^  held,  that  under  this  allega- 
tion the  Sui>erior  Court  of  (.\iml>erland  had  jurisdiction.  Tliames 
V.  Jottf's.  1*21. 

VERDICT : 

1.  The  te?>tiniony  of  a  ineml)er  of  the  jury  cann(»t  l>e  lieard  to  imjH*ach 

the  vt^rdict.     '/(mes  v.  Parker.  88. 

2.  Where  the  jury  res|M»n«l  attirniatively  or  negatively  to  the  issues 

Mibuiitted  to  them,  it  is  a  general  verdict  although  there  Yh*  several 
issues:  when  they  state  the  facts,  and  leave  the  Court  to  apply  the 
law  arising  ui>on  them,  it  is  a  sj>ecial  verdict.  Portrr  v.  R.  R. 
Co..  m. 

il.  In  actions  for  the  reeovery  of  money  only,  or  of  spe<'itic  real  prop- 
erty, the  jury  may  in  their  <liscretion  render  either  a  general  or 
special  verdict.  Imt  in  all  (»ther  cases  the  (^mrt  may  diriH't  them 
U*  i\nt\  a  speiial  verdict,  and  it  niav  instruct  them,  if  thev  tind  a 
general  venlict.  to  tind  upon  particular  questi<ms of  fact.  nuUerial 
in  the  case.  Ijut  which  are  not  put  in  issue  hy  the  pleadings.     Ibid. 

4.  Where  t)ie  tinilings  on  tlie  issues  me  contradictory,  a  new  trial  will 
l)e  granted.     Ibi<f. 

■>.  Where  there  is  a  venli<'t  in  favor  of  the  appellee,  the  Supreme  Court 
can  onlv  award  a  new  trial  for  error  committetl  on  the  trial  hefore 
the  jury,  and  cannot  reform  the  verdict  or  give  linal  judgment  for 
thi*  a]»i»ellant.     McMifhin  v.  Buhr,  19T. 

VOTE  : 

1.  The  <le<i>ion  of  the  judges  of  election  tliat  a  i>erson  is  entitled  to 

vote  is  a  <-omplete  ilefence  to  an  indictment  for  illegal  voting,  al- 
though such  person  may  not  in  fact  he  entitled  to  vote.  State  v. 
PearsiHt.  A'M. 

2.  i^mere.  whether  a  ])ardon  will  restore  the  right  to  vote  to  one  who 

has  In^en  convi<*ted  of  an  infamous  crinu*.     Ibid. 

WANTONLY  : 

1.  Where  a  statute  uuikes  an  act  a  crime  if  done  "  wantonly  and  wil- 
fully," these  words  are  not  sufficiently  supplied  hy  an  averment 
in  an  indictment  drawn  under  the  statute,  that  the  act  was  done 
•'unlawfullv  and  maliciouslv."    State  v.  Mas>feu,  465. 
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2.  The  term  *' unlawfully''  implies  that  an  act  is  done  in  a  manner 

not  allowed  by  the  law  ;  the  term  *'  wantonly  "  denotes  turpitude, 
and  that  the  act  done  is  done  of  wicked  purpose :  the  term  **  wil- 
fully "  denotes  that  the  act  is  done  knowingly,  and  on  purpone, 
but  not  of  malice.     Ibid. 

WIDOW: 

1.  The  possession  of  a  widow  remaining  on  her  husband's  land  aft^r 
his  death  is  not  adverse  to  his  heirs  at  law.     Page  v.  Branch.  97. 

8.  The  widow  of  a  man  who  dies  a  citizen  of  another  State,  is  not  enti- 
tled to  a  year's  support  out  of  the  assets  of  the  decedent  in  this 
State,  and  the  fact  that  she  became  a  citizen  of  tliis  State  after  her 
husband's  death  is  immaterial,  since  her  relations  to  the  estate  and 
her  right  to  share  in  it  are  fixed  at  the  intestate's  death,  and  l»y  the 
law  of  the  domicil.     SimpHon  v.  Cureton,  112. 

3.  If,  in  such  case,  the  law  of  the  domicil  made  provision  for  the 

relief  of  decedents'  widows,  and  there  are  chattels  in  this  State, 
but  not  enough  property  in  the  State  of  tlie  domicil  to  satisfy  such 
provision;  It  may  be,  that  such  laws  would  be  given  etfec^t  in  this. 
State,  but  this  would  always  be  in  subordination  to  the  rights  of 
resident,  and  perhaps  of  all,  creditors.     Ibid. 

4.  Where  the  widow  of  one  who  died  a  non-resident  of  tliis  State 

applied  to  a  justice  in  this  State  before  administration  was 
granted,  and  had  her  year's  support  allotted  to  her :  It  iixih  held, 
that  the  judgment  allotting  it  was  void,  and  that  she  was  liable 
for  a  conversion  in  an  ai-tion  against  her  by  the  administrator. 
Ibid. 

5.  If  a  widow  dies  before  the  allotment  of  her  year's  support  is  maile. 

or  before  the  rej)ort  is  confirmed,  her  right  ceases,  anti  it  does  not 
survive  either  to  the  chihh-en  or  to  her  administrator.     Ibid. 

6.  The  fact  that  a  widow  enters  a  cai^eat  to  a  will  and  contests  its 

validity  does  not  prevent  her  fnmi  accepting  any  benefit  given 
her  by  the  will,  if  its  validity  is  established,  or  from  entering  her 
dissent  thereto  in  the  proper  time.      Yorkley  v.  Stinson.  286. 

7.  Where  a  widow  agrees  to  a'lhere  to  the  provisions  of  a  will,  and  in 

consequence  thereof  the  executor  prtK-eeds  to  pay  legacies  and 
assume  obligations  which  would  cau.se  loss  to  him  if  the  widow 
were  to  dissent,  she  will  be  estopped  by  her  agi'eement,  and  will 
not  be  allowed  to  dissent,  but  where  in  such  case  she  offers  to  put 
the  estate  in  ntatu  qito,  and  the  executor  has  not  ai;ted  under 
her  agreement  so  as  to  cause  him  any  loss  whatever,  site  is  iH»t 
estopped.     Ibid. 
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8.  Where  a  widow  is  appointed  executrix  and  proves  tlie  will  and 
qualifies,  she  cannot  afterwards  renounce  an<l  dissent,  but  iiiunt 

*  carry  out  the  will  in  all  of  its  provisions.     Ibid. 

I* 

WILFULLY  : 

1.  Where  a  statute  makes  an  act  a  crime  if  done  •*  wantonly  and  wil- 

fully," these  words  are  not  sufficiently  su])plie<l  by  an  avennenl  in 
an  indictment  drawn  under  the  statute,  that  the  act  was  <lune 
"  unlawfully  and  maliciously. "'    State  v.  MasM'tt,  4ij'). 

2.  The  term  *'  unlawfully  "  implies  that  an  act  is  done  in  a  manner  not 

allowed  by  the  law;  the  term  *'  wantonly  *'  denotes  tur])itude,  and 
that  the  act  done  is  done  of  wicked  purpose:  the  term  "  wilfully" 
denotes  that  the  act  is  done  knowinji^ly,  and  on  purpose,  but  not 
of  malice.     Ibid. 

WILLS: 

1.  Where,  acting  under  a  power  conferred  by  a  will  to  disjKise  of  the 

testator^s  estate  in  his  land,  the  executor  contractus  to  sell  the 
testator  s  interest  in  a  certain  tract  of  land,  and  upon  payment  of 
the  purchase  money  to  convey  such  interest  in  fee  to  the  pur- 
chaser, the  executor  is  not  liable,  under  the  terms  of  this  con- 
tract, either  individually  or  in  his  representative  capacity,  for  a 
failure  in  making  title  to  a  part  of  the  land.  TiHtty  v.  Love- 
lace. 54. 

2.  The  fact  that  a  widow  enters  a  caveat  to  a  will  and  contests  its  va- 

lidity does  not  prevent  her  from  accepting  any  l^enefit  given  her 
by  the  will,  if  its  validity'  is  established,  or  from  entering  her  dis- 
sent thereto  in  the  proper  time.     Yorkley  v.  Sthaton,  336. 

3.  Where  a  widow  agrees  to  adhere  to  the  provisions  of  a  will,  and  in 

consequence  thereof  the  executor  proceeds  to  pay  legacies  and  as- 
sume obligations  which  would  cause  loss  to  him  if  the  widow  were 
^  to  dissent,  she  will  be  estopped  by  her  agreement,  and  will  not  be 

allowed  to  dissent,  but  where 'in  such  case  she  offers  to  put  the 
estate  hi  statu  quo.  and  the  executor  has  not  acted  under  her 
agreement  so  as  to  cause  him  any  loss  whatever,  she  is  not  es- 
topped.    Ibid. 

4.  Where  a  widow  is  apiK)inted  executrix  and  j)roves  the  will  and 

qualifies,  she  cannot  afterwards  renounce  and  dissent,  but  must 
carry  out  the  will  in  all  of  its  provisions.     Ibid. 

5.  A  testatrix  gives  and  devises  lier  whole  estate  for  the  supjmrt  of  her 

mother  during  her  life.  She  furtlier  provides  that  "  if  I^.  W.  will 
stay  on  my  land  and  rent  as  much  iis  he  can  well  manage,  and  pay 
the  customary  rent  for  mother,  £.  M.'s  support,  so  long  as  she 
lives,  then  at  her  death  I  give  and  devise  to  him,  the  said  L.  W., 
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my  Bird  ])lac-c'."  &c.  *  *  *  She  further  disposeK  of  all  that 
may  be  left  at  her  mother's  death.  Her  mother  died  before  the 
testatrix:  HchL  Tliat  the  devise  was  for  the  l)enefit  of  the  mother, 
and  intended  to  ))e  a  remuneration  for  what  the  devisee  might  do 
for  her.  and  the  devise  falls  with  the  object  for  which  it  was  made. 
Bftrlei/smi  v.  Whitlptj,  295. 

AVOHK-llOrSE: 

A  j>risoii(M"  is  entitled  to  be  discharged  from  imprisonment  for  the 
non-i)aynient  of  a  tine  and  costs  upcm  comjilying  with  the  provis- 
ions of  Titc  ( 'ode,  chapter  27. 5^2967  et  aen.^  and  this  is  so.  although 
a  work-boiise  has  l)een  established  bv  the  Countv  Commissioners 
in  accordanc'e  witli  the  provisions  of  The  Code.  >$7.%.  State  v. 
U7//m///.s.  414. 

YP:Airs  SUPT»()HT: 

1.  The  wi(h»w  of  a  man  who  dies  a  citizen  of  another  State  is  not  en- 

titled to  a  year's  siip|)ort  out  of  the  assets  of  the  decedent  in  this 
State,  and  the  fact  that  she  IwK'ame  a  citizen  of  this  State  after  her 
husband's  death  is  immaterial,  since  her  relations  to  the  estate  and 
lier  rinlit  to  share  in  it  are  tixed  at  the  intestate's  death,  and  bv 
the  law  of  tlu^  domicil.     Simpson  v.  Cm  retort.  112. 

2.  If.  in  such  case,  the  law  of    the  domicil  ma«le    provision  for  the 

relirf  of  dectMlents"  widows,  and  there  are  chattels  in  this  Stat-e. 
l>ut  not  enou<;h  property  in  the  State  of  the  domicil  to  satisfy 
such  jHovision:  If  indijlw.  that  such  laws  would  l>ej?iven  etfeot  in 
tliis  State,  but  this  would  always  be  in  subordination  to  the  rights 
of  resident,  and  |)erhaps  of  all.  creditors.     Ibid. 

■).  \Vh<»re  the  widow  of  one  who  died  a  non-resident  of  this  State 
ai)plied  to  a  justice  in  this  State  before  administration  was 
Kninte<l  and  had  her  years  sui)port  allotted  to  her :  It  iras  heJd^ 
that  the  Judj^ment  allotting  it  was  void,  and  that  she  was  liable 
for  a  conversion  in  an  action  against  her  l)y  the  administrator. 
Ibid. 

4.  If  a  widow  ilies  before  the  allotment  of  her  year's  sui)port  is  made, 
or  before  the  report  is  confirmed,  her  right  cease,s.  and  it  does  not 
survive  either  to  the  children  or  to  her  administrator.     Ibid. 
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